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In  the  District  Court  of  the  United  States,  Eastern 
District  of  Washington,  Northern  Division 

No.  1149 

JOHN  NORMAN  SEGERSTROM,  as  Administra- 
tor of  the  Estate  of  H.  N.  SEGERSTROM,  De- 
ceased, Plaintiff, 

vs. 

PANTHER  OIL  &  GREASE  MANUFACTUR- 
ING CO.,  a  Texas  corporation, 

Defendant. 

PETITION  FOR  REMOVAL 

To  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division: 
Comes  now  Panther  Oil  &  Grease  Manufacturing 
Co.,  a  Texas  corporation,  defendant  in  the  above 
cause,  and  file  this  its  Petition  for  Removal  of  this 
cause  from  the  Superior  Court  of  the  State  of 
Washington  in  and  for  the  County  of  Spokane,  in 
which  it  is  now  pending,  to  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Wash- 
ington, in  the  Northern  Division,  in  the  City  of 
Spokane,  in  said  District  and  State,  and  show  to 
the  court  the  following  facts: 

I. 

That  this  cause  was  commenced  in  the  above  de- 
scribed Superior  Court  of  the  State  of  Washington, 
in  Spokane  County,  on  about  the  5th  day  of  Octo- 
ber 1953,  in  that  a  claimed  service  of  process  was 
made  on  the  petitioner  on,  to-wit,  October  5,  1953, 
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and  that  a  copy  of  plaintiff's  complaint  setting 
forth  the  claim  of  relief  upon  which  the  action  was 
based,  was  first  received  by  the  petitioner  on  the 
7th  day  of  October  1953.  That  said  Complaint  [1*] 
has  not  been  filed  in  said  Superior  Court  at  the  time 
of  filing  this  petition. 

II. 
That  this  action  is  one  of  a  civil  nature  over 
which  the  district  courts  of  the  United  States  have 
original  jurisdiction,  the  said  action  having  been 
brought  by  the  plaintiff  against  the  defendant  to 
recover  damages  for  alleged  breach  of  express  war- 
ranty or  alleged  breach  of  implied  warranty  in  the 
use  of  certain  products  and  materials  sold  by  the 
petitioner  to  the  plaintiff,  which  it  is  claimed  and 
alleged  was  not  fit  for  the  purpose  intended,  which 
product,  it  is  claimed,  was  inflammable  and  explo- 
sive and  that  the  plaintiff  was  not  warned  thereof. 

III. 

The  matter  in  dispute  exceeds  the  sum  of  $3,- 
000.00,  exclusive  of  interest  and  costs,  the  suit  be- 
ing for  the  sum  of  $361,000.00,  as  will  more  fully 
appear  from  the  Summons  and  Complaint,  a  copy 
of  which  is  hereto  attached,  marked  Exhibit  "A" 
and  is  hereby  referred  to  and  made  a  part  hereof. 

ly. 

That  at  the  time  of  the  commencement  of  this 
action  and  ever  since  that  time,  the  plaintiff  was 
and  is  now  a  citizen  and  resident  of  the  State  of 
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Washington  and  of  the  County  of  Spokane  in  said 
state,  and  the  said  defendant,  Panther  Oil  &  Grease 
Manufacturing  Co.,  was  and  still  is  a  corporation 
incorporated  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Texas,  with  its  principal 
office  at  Fort  Worth  in  said  State,  and  is  now  and 
was  a  citizen  of  said  state,  and  that  the  said  de- 
fendant and  petitioner  is  not  now,  nor  was  not  at 
the  time  of  the  institution  of  the  action,  and  has 
not  at  any  time  been  a  resident  of  the  State  of 
Washington,  or  citizen  thereof.  [2] 

V. 

That  the  said  defendant  files  herein  and  herewith 
a  good  and  sufficient  bond  with  good  and  sufficient 
sureties,  for  paying  all  costs  and  disbursements 
that  might  be  incurred  by  reason  of  the  transfer 
of  these  proceedings  to  this  court,  if  this  court 
should  hold  that  the  action  was  not  removable  or 
impro])erly  removed  thereto,  as  provided  by  the 
statutes  of  the  United  States. 

Wherefore,  your  petitioner  prays  for  the  removal 
of  the  above  entitled  cause  from  the  said  State 
Court  to  this  court. 

Dated  this  23rd  day  of  October  1953. 

/s/  PAINE,  LOWE  &  COFFIN, 
/s/  GRAVES,  KIZER  &  GRAVES, 

Attorneys  for  Petitioner 

Of  Counsel:   Signed  R.  E.  Lowe,  J.  W.  [Illegible]. 

Duly  Verified.  [3] 

[Endorsed] :  Filed  October  23,  1953. 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  REMOVAL 

Know  All  Men  By  These  Presents:  That  we, 
Panther  Oil  &  Grease  Manufacturing  Co.,  a  cor- 
poration, as  principal,  and  Maryland  Casualty  Com- 
pany, as  surety,  authorized  to  become  sole  surety 
on  judicial  bonds  in  the  State  of  Washington,  and 
in  this  court,  are  held  and  firmly  bound  unto  John 
Norman  Segerstrom,  as  Administrator  of  the  Estate 
of  H.  N.  Segerstrom,  deceased,  plaintiff  in  the 
above  entitled  action,  in  the  just  and  full  sum  of 
Five  Hundred  Dollars  ($500.00),  lawful  money  of 
the  United  States,  well  and  truly  to  be  paid. 

This  bond  is  conditioned  nevertheless,  that  where- 
as the  said  plaintiff  has  commenced  the  above  en- 
titled action  in  the  Superior  Court  of  the  State  of 
Washington,  in  and  for  the  County  of  Spokane,  and 
said  defendant  has  filed  in  the  said  District  Court 
its  Petition  for  Removal  of  said  cause  to  the  Dis- 
trict Court  of  the  United  States,  for  the  Eastern 
District  of  Washington. 

Now  Therefore,  if  petitioner-defendant.  Panther 
Oil  &  Grease  Manufacturing  Co.,  a  corporation, 
shall  pay  all  costs  and  disbursements  incurred  by 
reason  of  the  removal  proceedings,  if  it  should  be 
determined  that  the  cause  was  not  removable  or 
was  [10]  improperly  removed  to  the  District  Court, 
then  this  obligation  shall  be  void ;  otherwise  it  shall 
remain  in  full  force  and  effect. 

In    Witness    Whereof,    we,    the    principal    and 
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surety,  have  caused  this  instrument  to  be  executed 
and  our  hands  and  seals  affixed  this  23rd  day  of 
October,  1953. 

PANTHER  OIL  &  GREASE  MANU- 
FACTURING CO.,  a  corporation, 
/s/  By   R.  E.  LOWE, 

Its  Agent  and  Attorney, 
Principal 

[Seal]  MARYLAND  CASUALTY  COM- 

PANY, a  corporation, 
/s/  By   KATHRYN  HOWLAND, 

Its  Attorney  in  Fact  [11] 

[Endorsed]  :   Filed  October  23,  1953. 


[Title  of  District  Court  and  Cause.] 

AMENDED   COMPLAINT 
Plaintiff  complains  of  defendant  and  alleges: 

I. 

At  all  times  herein  mentioned,  defendant  was  and 
now  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Texas,  and  at  all  times 
herein  mentioned  has  been  doing  business  and  now 
is  doing  business  within  the  State  of  Washington, 
and  is  now  subject  to  the  jurisdiction  of  the  Courts 
of  this  state. 

At  all  times  herein  mentioned,  defendant,  among 
other  things,  manufactured  and  sold  certain  roofing 
materials  known  as  "Battleship  roof  coating"  and 
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"Battleship  roofing  primer."  At  all  times  herein 
mentioned,  one  C.  E.  Brynildson  was  an  agent  and 
employee  of  defendant,  duly  authorized  by  defend- 
ant to  sell  the  aforesaid  products  for  defendant 
and  to  make  the  representations  hereinafter  men- 
tioned for  the  purpose  of  furthering  the  sale  of 
defendant's  products,  and  said  C.  E.  Brynildson 
was,  as  to  the  matters  hereinafter  mentioned,  at  all 
times  acting  mthin  the  scope  of  his  authority  and 
for  the  use  and  benefit  of  defendant. 

II. 

At  all  times  herein  mentioned,  the  plaintiff  John 
Norman  Segerstrom  was  and  now  is  the  duly  ap- 
pointed, qualified  and  acting  [12]  Administrator  of 
the  Estate  of  H.  N.  Segerstrom,  Deceased,  by  vir- 
tue of  Letters  of  Administration  issued  to  him  out 
of  the  Superior  Court  of  the  State  of  Washington 
in  and  for  the  County  of  Spokane,  in  Probate 
Cause  No.  47366  therein.  At  all  times  herein  men- 
tioned said  estate  and  plaintiff  as  Administrator  of 
said  estate  owned  a  large  concrete  cold  storage 
warehouse  building  and  two  adjacent  frame  ware- 
house buildings,  situated  in  Spokane  County,  State 
of  Washington,  and  also  owned  a  large  quantity 
of  stock  and  equipment  contained  in  said  ware- 
houses. 

III. 

On  or  about  the  24th  day  of  March,  1953,  the  said 
C.  E.  Brynildson  approached  plaintiff  for  the  pur- 
pose of  endeavoring  to  sell  plaintiff  a  quantity  of 
the  aforesaid  roofing  products  to  be  used  for  the  re- 
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roofing  of  the  aforesaid  warehouse  buildings.  The 
said  C.  E.  Brynildson  then  and  there,  for  the  x^ur- 
pose  of  influencing  plaintiff  to  purchase  said  pro- 
ducts, warranted  that  said  products  were  safe  and 
could  be  safely  applied  by  plaintiff's  unskilled  em- 
ployees, and  plaintiff,  acting  upon  and  relying  upon 
said  warranty,  and  also  acting  upon  and  relying  upon 
defendant's  implied  warranty  that  said  products 
were  safe  and  fit  for  the  purpose  for  which  they 
were  intended,  purchased  from  defendant  at  said 
time  a  quantity  of  said  Battleship  roof  primer  and 
a  quantity  of  said  Battleship  roof  coating. 

IV. 

On  or  about  the  8th  day  of  July,  1953,  plaintiff's 
employees  were  engaged  in  using  some  of  the  afore- 
said Battleship  roof  primer  on  plaintiff's  said 
warehouse  buildings  and  on  said  date,  while  plain- 
tiff and  his  said  employees  were  using  due  care,  the 
said  Battleship  roof  primer  violently  exploded  and 
ignited,  setting  fire  to  plaintiff's  said  warehouse 
buildings,  which  said  fire  substantially  destroyed 
said  buildings  and  the  entire  quantity  of  stock  and 
equipment  contained  in  said  buildings  as  aforesaid. 
[13]  That  the  said  explosion  of  said  Battleship 
roof  primer  and  the  fire  which  substantially  de- 
stroyed plaintiff's  property  as  aforesaid  was  proxi- 
mately caused  by  negligence  and  carelessness  of  the 
defendant  in  that  the  said  Battleship  roof  primer 
was  a  highly  inflammable  and  explosive  material, 
and  the  defendant  knew  or  should  have  known  of 
that  fact  and  wholly  failed,  through  labeling  the 
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containers  of  said  material  or  otherwise,  to  warn 
plaintiff  and  plaintiff's  employees  of  the  aforesaid 
explosive  and  inflammable  nature  of  said  material. 
The  aforesaid  explosion  and  fire  which  destroyed 
the  plaintiff's  said  property  also  proximately  re- 
sulted from  the  breach  by  defendant  of  the  afore- 
said express  and  implied  warranties  that  the  said 
Battleship  roof  primer  was  safe  and  could  be  ap- 
plied by  unskilled  workmen,  in  that  the  said  ma- 
terial was  not  in  fact  safe,  but  highly  explosive, 
inflammable  and  dangerous,  a  fact  which  was  then 
wholly  unknown  to  plaintiff  and  plaintiff's  said 
employees. 

V. 

Plaintiff,  within  a  reasonable  time  follovdng  the 
aforesaid  fire,  and  immediately  upon  plaintiff  be- 
coming aware  of  the  aforesaid  dangerous,  explosive 
and  inflammable  character  of  the  said  Battleship 
roof  primer,  gave  defendant  notice  in  writing  of 
the  aforesaid  breaches  of  warranty  and  of  plain- 
tiff's intention  to  hold  defendant  liable  for  plain- 
tiff's damage  occasioned  thereby. 

VI. 

Plaintiff's  said  warehouse  buildings,  immediately 
prior  to  the  aforesaid  fire,  had  a  reasonable  and 
fair  value  of  $233,000.00,  and  immediately  following 
said  fire,  and  by  reason  of  the  damage  to  said  build- 
ings in  said  fire,  said  buildings  had  a  reasonable 
and  fair  value  of  only  $20,000.00,  to  plaintiff's 
damage,  through  the  negligence  and  breach  of  war- 
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rarities  by  the  defendant  as  aforesaid,  in  the  sum 
of  $213,000.00.  [14] 

VII. 
The  aforesaid  stock  and  equipment  owned  by 
plaintiff  and  the  estate  of  H.  N.  Segerstrom,  De- 
ceased, which  was  contained  in  the  said  buildings 
at  the  time  of  the  said  fire,  had  at  the  time  of  the 
said  fire  a  reasonable  and  fair  value  of  $148,000.00, 
and  the  said  stock  and  equipment  were  in  said  fire 
wholly  destroyed  and  rendered  valueless,  and  plain- 
tiff and  the  estate  of  H.  N.  Segerstrom,  Deceased, 
have  thereby  suffered  damage  through  the  neglig- 
ence and  breach  of  warranties  of  the  defendant  as 
aforesaid  in  the  further  sum  of  $148,000.00. 

VIII. 

That  at  the  time  of  the  aforesaid  fire  and  de- 
struction of  plaintiff's  warehouse  buildings,  plaintiff 
owned  and  operated  large  orchard  properties  and 
had  a  large  apple  crop  maturing  on  said  properties, 
and  by  reason  of  the  destruction  of  plaintiff's  ware- 
house and  cold  storage  buildings,  plaintiff  was  faced 
with  the  immediate  necessity  of  obtaining  cold  stor- 
age and  packing  facilities  in  order  to  avoid  the  loss 
of  the  said  apple  crop  through  inability  to  process 
and  store  same.  Plaintiff  therefore  and  in  mitiga- 
tion of  plaintiff's  damages  undertook  the  immedi- 
ate reconstruction  of  the  cold  storage  building  de- 
stroyed in  said  fire  and  acquired  the  only  available 
warehouse  and  packing  plant  facilities  sufficiently 
near  plaintiff's  properties,  and  by  these  steps  plain- 
tiff was  able  to  store  and  pack  the  apple  crop  which 
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was  then  maturing  as  aforesaid.  In  so  mitigating  his 
damages,  plaintiff,  however,  did  necessarily  incur 
expense  in  packing  and  storing  said  crop  beyond 
that  which  would  have  been  incurred  but  for  said 
fire,  in  the  following  particulars :  [15] 

Additional  cost  of  storing  12,000  boxes  of  apples  at 
Yakima,  Washington  due  to  the  inadequacy  of  the 
facilities  available  adjacent  to  plaintiff's  prop- 
erties     Sl,800.00 

Transportation    and    shipping    costs    of    said    12,000 

boxes  of  apples  622.25 

Rental  value,  including  rentals  actually  paid,  as  to 
warehouse  facilities  destroyed  which  could  not  be 
replaced  within  the  necessary  time  to  handle  the 
apple  crop  then  maturing 5,000.00 

Extra  expense  incurred  transporting  crop  between 
East  Farms  cold  storage  plant  and  warehouse  fa- 
cilities acquired  subsequently  to  fire 7,500.00 

to  plaintiff's  further  damage  through  the  negligence 
of  defendant  as  aforesaid  in  the  sum  of  $15,022.25. 

Wherefore,  plaintiff  prays  that  he  and  the  Estate 
of  H.  N.  Segerstrom,  Deceased,  may  have  and  re- 
cover from  the  defendant  the  sum  of  $376,022.25,  to- 
gether with  plaintiff's  costs  and  disbursements 
herein,  and  for  such  other  and  further  relief  as  may 
be  proper. 

CASHATT  &  WILLIAMS, 
MALOTT,  DELL  WO  &  RUDOLF, 
/s/  By   JEROME  WILLIAMS, 
Attorneys  for  Plaintiff 

Acknowledgment  of  Service  attached.  [16] 

[Endorsed]  :  Filed  February  16,  1954. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER  TO  AMENDED 
COMPLAINT 

Comes  now  the  defendant  and  for  Amended  An- 
swer to  the  Amended  Complaint,  admits,  denies  and 
alleges  as  follows: 

I. 

Admits  the  defendant  at  all  times  in  the  Amended 
Complaint  mentioned,  and  now  is,  a  corporation 
organized  under  the  laws  of  the  State  of  Texas,  but 
denies  that  this  defendant  was  at  all  times  men- 
tioned and  had  been  prior  to  the  commencement  of 
this  action,  and  is  now,  doing  business  in  the  State 
of  Washington,  and  denies  it  is  now  subject  to  the 
jurisdiction  of  the  courts  of  this  state. 

Admits  that  at  all  times  in  the  Amended  Com- 
plaint mentioned,  defendant,  among  other  things, 
sold  certain  roofing  materials  known  as  "Battleship 
roof  coating"  and  "Battleship  roofing  primer".  Ad- 
mits that  at  all  times  in  the  Amended  Complaint 
mentioned,  one  C.  E.  Brynildson  was  an  agent  of 
the  defendant  to  sell  the  aforesaid  products,  and 
denies  each  and  every  other  allegation,  matter  and 
thing  alleged  in  the  said  paragraph  I  of  the 
Amended  Complaint.  [17] 

n. 

Admits  that  at  all  times  in  the  Amended  Com- 
plaint mentioned  the  plaintiff,  John  Norman  Seger- 
strom,  was  and  now  is  the  duly  appointed,  qualified 
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and  acting  Administrator  of  the  Estate  of  H.  N. 
Segerstrom,  deceased;  this  defendant  denies  each 
and  every  other  allegation,  matter  and  thing  con- 
tained in  paragraph  II  of  said  Amended  Complaint. 

III. 

Admits  that  prior  to  the  24th  day  of  March  1953, 
said  C.  E.  Brynildson  approached  plaintiff  for  the 
purpose  of  endeavoring  to  sell  plaintiff  a  quantity 
of  roofing  products  to  be  used  for  re-roofing  the 
said  warehouse  buildings,  and  admits  that  John 
Norman  Segerstrom  did  order  from  the  defendant 
a  quantity  of  Battleship  roof  primer  and  a  quan- 
tity of  Battleship  Roof  coating,  and  this  defendant 
denies  each  and  every  other  allegation,  matter  and 
thing  alleged  in  paragraph  III  of  said  Amended 
Complaint. 

IV. 

Admits  that  on  or  about  the  8th  day  of  July  1953, 
certain  warehouse  buildings  caught  fire,  and  admits 
that  the  containers  of  material  which  were  shipped 
to  John  Norman  Segerstrom  contained  no  express 
warning,  and  this  defendant  denies  each  and  every 
other  allegation,  matter  and  thing  alleged  in  para- 
graph IV  of  said  Amended  Complaint. 

V. 

This  defendant  admits  that  it  received  a  letter 
from  the  plaintiff  making  certain  claims,  and  denies 
each  and  every  other  allegation,  matter  and  thing 
contained  in  paragraph  V  of  said  Amended  Com- 
plaint. [18] 
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VI. 

Denies  all  the  allegations  of  paragraph  VI  and 
having  no  information  as  to  the  buildings  alleged 
to  be  destroyed  this  defendant  denies  that  they  had 
any  particular  value,  as  alleged  in  the  Amended 
Complaint,  or  otherwise. 

vri. 

This  defendant  having  no  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations 
of  paragraph  Vll,  and  that  the  said  stock  and 
equipment  had  the  value  as  alleged  in  paragraph 
VII,  or  any  other  value,  denies  the  allegations  of 
paragraph  VII. 

VIII. 

This  defendant  having  no  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations 
of  paragraph  VIII  of  the  Amended  Complaint,  or 
the  expense  incurred,  as  alleged  in  paragraph  VIII, 
or  the  reasonable  value  of  such  expense,  if  any  was 
incurred,  denies  the  allegations  of  paragraph  VIII, 
and  each  and  every  allegation,  matter  and  thing 
therein  contained. 

For  a  Further,  Separate  and  Affirmative  Defense 
This  Defendant  Alleges: 

I. 

That  if  there  was  any  negligence  on  the  part  of 
this  defendant,  the  plaintiff  and  his  agents  were 
guilty  of  negligence  proximately  contributing  to 
any  injuries  or  damage  sustained  by  the  plaintiff. 
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For  a  Second  Separate  Afarmative  Defense,  This 
Defendant  Alleges : 

I. 

That  the  plaintiff  was  furnished  an  instruction 
pamphlet  for  the  use  of  "Battleship",  but  did  not 
follow  the  same  and  did  not  communicate  the  same 
to  the  employees  who  were  given  the  duty  of  apply- 
ing the  "Battleship"  primer. 

For  a  Third  Separate  Affirmative  Defense  This 
Defendant  Alleges: 

I. 

The  employees  of  the  defendant  in  the  course  of 
their  duty  in  applying  "Battleship"  primer,  placed 
the  same  in  open  containers  over  an  open  fire  and 
caused  it  to  be  heated,  all  within  a  combustible 
wooden  building,  knowing  at  the  time  that  said 
action  was  dangerous  and  that  there  was  danger  of 
fire,  and  that  this  action  on  their  part  materially 
contributed  to  and  was  a  proximate  cause  of  any 
five  which  damaged  the  plaintiff's  property. 

For  a  Fourth  Separate  Affirmative  Defense  This 
Defendant  Alleges: 

I. 

That  the  merchandise  referred  to  in  the  Amended 
Complaint  was  sold  pursuant  to  a  written  contract 
consisting  of  an  order  signed  by  John  N.  Seger- 
strom,  which  order  was  on  or  about  the  23rd  day 
of  March  1953,  accepted  by  said  defendant  and 
such  order  provided  among  other  things:  [20] 

"This  non-cancellable  order  is  the  entire  agree- 
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ment  and  no  conditions  or  agreements  exist  not 
shown  on  the  original  copy  of  order.  No  verbal 
statements  or  agreement  shall  vary  any  part  of 
this  written  agreement,  nor  shall  any  be  binding  on 
company  or  buyer.  Buyer  agrees  that  Company 
makes  no  representations  or  warranties  either  ex- 
press or  implied  not  shown  on  this  order,  and  that 
Company  is  not  responsible  for  resale  or  applica- 
tion of  these  products  purchased,  or  for  any  detri- 
ments resulting  from  or  after  application.  Anyone 
who  applies  or  supervises  the  application  of  these 
products  does  so  as  agent  of  the  Buyer  only." 

Wherefore   defendant  prays  that  plaintiff  take 
nothing  and  that  it  have  its  costs. 

PAUL  H.  GRAVES, 

Attorney  for  Defendant 
GRAVES,  KIZER  &  GRAVES, 

Of  Counsel 
/s/  R.  E.  LOWE, 

PAINE,  LOWE,  COFFIN,  ENNIS 

&  HERMAN,  Of  Counsel 

Acknowledgment  of  Service  attached.  [21] 

[Endorsed]  :   Filed  March  23,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  PRE-TRIAL  CONFERENCE 

This  matter  was  before  the  Court  for  pre-trial 
conference  on  March  5,  1954,  pursuant  to  an  order 
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issued  under  Rule  16  of  the  Federal  Rules  of  Civil 
Procedure.  Leo  N.  Cashatt,  Jerome  Williams  and 
Kermit  Rudolf  appeared  as  attorneys  for  the  plain- 
tiff, and  Roy  E.  Lowe  and  Paul  H.  Graves  ap- 
peared as  attorneys  for  the  defendant.  The  follow- 
ing stipulations  were  had  between  coimsel  as  to 
exhibits : 

Plaintiff's  Exhibits  1  to  11,  inclusive— Photo- 
graphs. The  identity  and  authenticity  of  the  photo- 
graphs is  admitted,  but  defendant  reserved  all  other 
objections  until  the  time  of  trial. 

Defendant's  Exhibit  12— Order  blank.  It  is  stipu- 
lated that  the  document  was  signed  by  John  N. 
Segerstrom  and  that  it  may  be  admitted  in  evidence 
without  objection. 

Plaintiff's  Exhibit  13— Blank  form  of  order 
blank.  It  is  stipulated  that  it  may  be  admitted  in 
evidence  without  objection,  and  it  is  stipulated  that 
in  the  ordinary  course  of  business  of  the  defendant 
this  form  would  have  been  prepared  as  a  carbon 
copy  of  Exhibit  12  and  left  in  the  possession  of  the 
customer.  [22] 

Plaintiff's  Exhibit  14 — Instruction  book.  It  is 
stipulated  that  Exhibit  14  is  the  book  of  instruc- 
tions referred  to  in  Exhibits  12  and  13,  and  is  the 
book  of  instructions  furnished  by  plaintiff  to  de- 
fendant about  the  same  time  as  the  execution  of 
Exhibit  12,  and  that  it  may  be  admitted  in  evidence 
without  objection. 

Plaintiff's  Exhibit  15 — Booklet.  It  is  stipulated 
that  this  is  a  folder  which  was  supplied  to  plaintiff 
by  defendant  about  the  time  of  execution  of  Ex- 
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hibit  12.  All  objections  to  the  admissibility  of  this 
exhibit  are  reserved  until  the  time  of  trial. 

Plaintiff's  Exhibit  16 — Lease.  It  is  stipulated  that 
this  is  the  lease  of  the  real  estate  upon  which  the 
buildings  and  machinery  referred  to  in  the  Com- 
plaint were  situated  at  the  time  of  the  fire,  and 
that  it  may  be  admitted  without  objection. 

The  following  additional  matters  were  stipulated 
between  counsel: 

I. 

It  Is  Stipulated  and  Agreed  by  the  defendant 
that  this  Court  has  jurisdiction  over  the  parties 
and  over  the  subject  matter  of  the  action. 

II. 

It  Is  Stipulated  that  the  product  referred  to  in 
the  Complaint  as  Battleship  Primer  is  made  ac- 
cording to  specifications,  that  it  is  a  uniform  prod- 
uct as  shipped  by  defendant,  and  that  all  barrels 
of  the  Battleship  Primer  received  by  plaintiff  by 
virtue  of  the  order,  Exhibit  12,  were  uniform  as  to 
contents  when  shipped  by  defendant.  [23] 

III. 

It  Is  Stipulated  that  plaintiff  will  furnish  to  de- 
fendant samples  of  the  portion  of  the  Battleship 
Primer  remaining  in  plaintiff's  possession,  for 
testing. 

lY. 

It  Is  Stipulated  that  plaintiff  will  make  available 
to  the  defendant's  accountant  such  books  and  rec- 
ords as  plaintiff  has  concerning  the  business  known 
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as  Sogerstrom  Fruit  Company,  and  defendant 
agrees  to  furnish  plaintiff  with  a  copy  of  its  ac- 
countant's findings  or  summary. 

Plaintiff's  Contentions 

Plaintiff's  counsel  at  the  conference  made  a  state- 
ment of  plaintiff's  contentions  with  respect  to  the 
manner  in  which  defendant's  product  caused  the 
destruction  of  plaintiff's  buildings  and  property, 
which  statement  is  attached  hereto  and  made  a  part 
hereof.  In  addition,  plaintiff  makes  the  following 
contentions : 

I. 

The  defendant  knew  or  should  have  known  that 
the  product,  Battleship  Primer,  was  inherently  dan- 
gerous and  was  negligent  in  that  it  did  not  warn 
plaintiff  in  some  way  of  the  dangerous  nature  of 
the  product,  and  that  the  defendant  had  under  the 
circumstances  a  positive  duty  to  warn  purchasers, 
and  that  the  destruction  of  plaintiff's  property 
proximately  resulted  from  defendant's  negligence  in 
this  respect.  [24] 

II. 

The  defendant  was  negligent  in  that  the  product 
could  not  be  applied  without  heating,  and  that  fact 
was  known  or  should  have  been  known  to  defend- 
ant, and  defendant  further  knew  or  should  have 
known  that  such  heating  would  render  the  material 
extremely  dangerous  and  subject  to  explosion  or 
i.gnition  of  gases  volatilized  from  the  material  and 
that  the  destruction  of  plaintiff's  property  proxi- 
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mately  resulted  from  defendant's  negligence  in  this 
respect. 

III. 

That  the  sale  of  the  product  referred  to  was  in 
violation  of  Revised  Code  of  Washington  70.74.300, 
in  that  the  containers  were  not  labelled  "explosive" 
as  required  by  said  statute. 

IV. 

Plaintiff  withdraws  his  allegations  and  all  claims 
or  contentions  as  to  breach  of  warranties,  express 
or  implied,  and  is  now  relying  solely  on  the  claim 
of  negligence. 

Defendant's  Contentions 
Defendant  makes  the  following  contentions: 

I. 

Battloship  Primer  is  not  inherently  dangerous 
and  the  defendant  neither  knew  nor  could  have 
known  that  it  was  inherently  dangerous,  but  it  is 
patently  [25]  and  obviously  a  petrolemn  product. 
It  is  not  an  explosive. 

II. 

The  order  blank  signed  by  the  plaintiff.  Exhibits 
12  and  13,  contains  language  which  bars  any  reli- 
ance by  plaintiff  upon  oral  or  other  representations 
other  than  those  contained  in  the  said  order  blank 
and  in  the  instruction  pamphlet.  Exhibit  14. 

III. 

Defendant  gave  plaintiff  written  instructions  as 
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to  how  to  use  Battleship  and  if  those  instructions 
had  been  followed  no  fire  would  have  occurred. 


IV. 

The  employees  of  the  plaintiff  exposed  the 
Primer  in  question  to  an  open  fire  inside  a  wooden 
building,  realizing  that  such  action  was  dangerous, 
and  this  being  done  in  the  course  of  their  regular 
employment,  the  plaintiff  assumed  the  risk  and 
hazard  involved  and  he  is  responsible  for  their 
wanton  acts  or  negligence  and  cannot  recover. 

It  Is  Ordered  that  all  of  the  above  stipulations 
he  and  the  same  are  hereby  approved,  that  the  con- 
tentions of  the  respective  parties  as  stated  herein 
are  not  to  be  conclusive  upon  either  of  them,  and 
that  this  pre-trial  order  supplements  [26]  the 
pleadings  in  this  cause,  and  if  there  is  any  conflict 
between  the  order  and  the  pleadings,  this  order 
shall  govern. 

Dated  this  1st  day  of  April,  1954. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge 

Agreed : 
/s/  CASHATT  &  WILLIAMS, 

Attorneys  for  Plaintiff 
/s/  GRAVES,  KIZER  &  GRAVES, 
/s/  PAINE,  LOWE  &  COFFIN, 

Attorneys  for  Defendant  [27] 

The  Court  All  right,  Mr.  Williams  when  you  are 
ready. 
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Mr.  Williams:  Well,  then,  just  for  clarification 
of  the  issues,  your  Honor,  and  not  absolutely  com- 
mitting ourselves  to  the  matter  at  this  time,  subject 
to  possible  revision 

The  Court:    Yes,  that  is  understood. 

Mr.  Williams:    we  felt  that  we  would  like  to 

say  that  our  position  as  to  how  this  material 
touched  off  these  buildings  is  about  this: 

That  this  material,  this  primer,  was,  in  fact,  a 
highly  volatile  substance,  with  certain  fractions  in 
it  substantially  the  same  as  gasoline,  and  volatiliz- 
ing or  subject  to  volatilizing,  that  is,  gasefying,  the 
surrounding  air  at  temperatures  at  least  as  low  as 
60  degrees  Fahrenheit,  so  that  at  normal  outdoor 
temperatures,  particularly  on  the  day  in  question 
when  the  temperature  was  90  or  in  excess  of  90  de- 
grees, this  material  was  volatile,  was  subject  to  and 
was  volatilizing,  so  as  to  create  a  condition  where 
any  spark,  whether  from  a  match  or  cigarette  or 
what-not,  was  liable  to  set  the  material  off  and  it 
would  cause  an  explosion  or  what  would  amount  to 
an  explosion. 

In  that  connection,  as  to  an  explosion,  the  par- 
ticular conditions  here  did  not  cause  a  violent  ex- 
plosion, but  rather  what  a  scientist  would  call  a 
somewhat  slow  explosion,  or  maybe  you  could  call 
it  a  flash  fire.  The  material  itself  would  not  burn, 
but  the  volatilized  fractions  of  it  volatilizing  into 
the  surrounding  air  were  touched  off  and  caused 
this  flash  fire  or  mild  explosion  which  immediately 
then  destroyed  the  buildings. 

Our  position  is — I  think  we  made  it  clear  in  the 


24  Panther  Oil  d  Grease  Mfg.  Co,  vs. 

complaint— that  the  nature  of  the  material  was  such 
that  it  was  highly  dangerous  by  reason  of  this 
highly  volatile  nature  of  these  fractions  and  such 
that  the  manufacturer  had  [28]  an  absolute  duty  to 
warn  the  purchasers  or  others  liable  to  come  in  con- 
tact with  the  material  of  its  inflammable  and  ex- 
plosive nature,  and  that  was  not  done,  and  that,  in 
fact,  it  formed  something  of  a  trap,  as  I  said  before, 
because  the  material  otherwise  was  of  an  inferior 
quality,  so  that,  contrary  to  what  the  manufacturer 
by  the  order  and  the  instructions  led  one  to  believe, 
the  material  could  not  be  applied  cold.  In  other 
words,  it  was  simply  too  thick  and  viscuous  to  per- 
mit it  to  flow  at  all  and  it  required  some  heating 
in  order  to  put  it  in  a  condition  where  it  could  be 
applied,  and  in  that  sense  it  formed  a  trap.  Of 
course,  heating,  necessarily,  a  volatile  substance 
makes  it  volatilize  all  the  more  rapidly  and  further 
enhanced  the  dangerous  nature  of  the  condition; 
but  that  notwithstanding,  even  if  it  had  not  been 
heated  at  all,  it  was  liable  to  do  just  exactly  what 
happened;  that  the  substance  was  such  that  it  was 
volatilizing  in  the  atmosphere  at  the  air  tempera- 
ture at  that  time  even  without  the  heat. 

T  think  that  covers  it. 

The  Court :  Your  theory,  then,  is,  I  take  it,  that 
this  was  an  inherently  dangerous  substance  that 
placed  a  special  burden  on  the  manufacturer  and 
seller? 

Mr.  Williams:  The  manufacturer,  certainly. 

The  Court:  Well,  in  this  case  the  manufacturer 
was  the  seller. 
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Mr.  Williams:    That's  right. 
The  Court:    I  say,  the  manufacturer,  who  was  in 
this  instance  the  seller;  is  that  your  position? 
Mr.  Williams:    Yes.  [29] 

[Endorsed] :   Filed  April  1,  1954. 


[Title  of  District  Court  and  Cause.] 

REQUESTED  INSTRUCTIONS 

If  the  court  denies  defendant's  motion  for  an 
instructed  verdict,  and  for  dismissal,  the  defendant 
then  requests  that  the  following  special  instructions 
be  given  to  the  jury:  [2061] 

Instruction  No.  1 

You  are  instructed  that  the  plaintiff  has  the  bur- 
den of  proving  his  case,  both  as  to  liability  and  as 
to  damages.  This  means  that  the  burden  rests  upon 
the  plaintiff  to  prove  such  issues  by  a  fair  prepond- 
erance of  the  evidence;  that  is,  by  the  greater 
weight  or  better  evidence.  [2062] 

Instruction  No.  2 

Before  the  defendant  can  be  held  liable  in  dam- 
ages, you  must  find  from  a  fair  preponderance  of 
the  evidence  that  the  defendant  was  negligent  and 
that  such  negligence  was  the  proximate  cause  of 
])laintiff's  injuries.  [2063] 
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Instruction  No.  3 
Foresight  not  retrospect  is  the  standard  of  dili- 
gence. It  is  nearly  always  easy  after  an  accident 
has  happened  to  see  how  it  could  have  been  avoided, 
but  negligence  is  not  a  matter  to  be  charged  after 
the  occurrence.  There  is  always  a  question  of  what 
reasonably  prudent  men  under  the  same  circum- 
stances would,  or  should,  in  the  exercise  of  reason- 
able care,  have  anticipated. 

Instruction  No.  4 
You  are  instructed  that  the  foreman  and  other 
employees  of  the  plaintiff  Segerstrom,  when  in  the 
performance  of  their  regularly  assigned  duties,  were 
agents  of  the  plaintiff  in  performing  such  acts,  and 
any  negligence  of  them  or  any  of  them  was  neglig- 
ence of  the  plaintiff,  and  if  such  negligence  was  a 
contributing  cause  of  damage  to  plaintiff's  prop- 
erty, then  the  plaintiff  cannot  recover.  [2065] 

Instruction  No.  5 
You  are  instructed  that  the  Battleship  roofing 
primer  is  not  an  explosive,  as  that  definition  is 
known  to  the  law,  and  in  your  deliberations  you 
should  not  consider  it  as  an  explosive.  [2066] 

Instruction  No.  6 
In  order  for  the  plaintiff  to  recover  against  de- 
fendant in  this  case  he  must  show  by  a  preponder- 
ance of  the  evidence  that  the  defendant  had  knowl- 
edge of  a  danger,  not  merely  a  possible  danger  but 
a   probable   danger,    that   the    material    would   be 
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handled  by  the  plaintiff  in  the  way  it  was  handled 
and  that  damage  to  plaintiff's  property  would  re- 
sult, before  the  plaintiff  is  entitled  to  recover.  If 
you  find  that  the  defendant  could  not  reasonably 
anticipate  such  probable  danger,  then  your  verdict 
should  be  for  the  defendant.  [2067] 

Instruction  No.  7 
Where  an  article  is  not  inherently  dangerous  but 
becomes  dangerous  only  because  of  some  act  of  the 
plaintiff,  then  the  defendant  is  not  liable  to  the 
plaintiff  for  consequences  which  result  therefrom. 

Instruction  No.  8 
If  you  find  from  the  evidence  that  the  Battleship 
primer  became  dangerous  in  this  case  only  because 
of  being  heated  in  the  manner  in  which  it  was 
heated  and  that  the  plaintiff  had  been  warned 
against  heating  Battleship,  then  your  verdict  should 
be  for  the  defendant.  [2069] 

Instruction  No.  9 
If  you  find  from  a  preponderance  of  the  evidence 
that  the  Battleship  product  sold  to  the  plaintiff  was 
a  standard  and  common  commodity,  and  that  there 
is  no  inherent  danger  in  the  product  as  manufac- 
tured, which  the  defendant  knew  or  ought  to  know 
would  probably  produce  the  injury  complained  of 
and  in  the  manner  in  which  it  was  received,  when 
handled  by  a  person  of  ordinary  knowledge  and 
]3rudence,  then  your  verdict  should  be  for  the  de- 
fendant. [2070] 
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Instruction  No.  10 

You  are  instructed  that  generally  speaking  all 
persons  must  exercise  reasonable  care  for  their  own 
safety.  Therefore,  if  you  find  from  the  evidence  that 
there  was  a  danger  in  placing  the  Battleship  over 
an  open  flame  in  an  inclosed  room,  and  that  plain- 
tiff's employees  in  performance  of  their  assigned 
duties  were  aware  or  in  the  exercise  of  reasonable 
care  should  have  been  aware  of  such  danger,  then 
the  defendant  was  not  required  to  give  warning 
of  the  danger.  [2071] 

Instruction  No.  11 

A  manufacturer  is  not  bound  to  anticipate  that  a 
product  will  be  used  other  than  in  the  manner  in- 
tended, and  if  you  find  from  the  evidence  that  a 
reasonably  prudent  person  would  not,  under  the  cir- 
cumstances, place  the  material  referred  to  in  the 
Complaint  on  an  open  fire  and  within  a  room  such 
as  the  room  described  by  the  plaintiff's  witnesses, 
then  you  should  return  a  verdict  for  the  defendant. 

Instruction  No.  12 

If  you  find  from  the  evidence  that  the  defendant 
over  a  long  period  of  time  had  sold  the  product  in 
question  prior  to  the  time  of  the  sale  to  the  plaintiff, 
and  that  in  their  experience  no  accident  had  ever 
happened  through  customers  attempting  to  heat  the 
same,  then  the  defendant  had  a  right  to  assume  that 
in  their  method  of  instructing  their  customers  it 
was  exercising  due  care  under  the  circumstances 
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and  that  no  warning  other  than  instructions  given 
was  necessary.  [2073] 

Instruction  No.  13 

You  aro  instructed  that  it  w^as  the  duty  of  the 
plaintiff,  John  Norman  Segerstrom,  to  read  the 
instruction  book  fTirnished  him  by  the  defendant 
and  to  follow  those  instructions,  and  to  pass  the 
information  on  to  the  employees  charged  with  using 
the  Battleship  product.  If  you  find  from  the  evi- 
dence that  his  failure  to  do  this  was  a  contributing 
cause  of  the  fire  and  ensuing  damage  to  his  prop- 
erty, then  your  verdict  should  be  for  the  de- 
fendant. [2074] 

Instruction  No.  14 

You  are  instructed  that  the  measure  of  damages 
is  that  indemnity  which  will  afford  adequate  com- 
pensation to  a  person  for  the  loss  suffered  by  him 
as  the  direct,  natural  and  proximate  consequence 
of  the  injury  he  has  sustained.  [2075] 

Instruction  No.  15 

You  are  instructed  that  damages  mean  compensa- 
tion for  loss  suffered  or  injury  sustained.  Damages 
must  be  based  upon  something  more  substantial 
than  guess,  assumption  or  speculation.  The  plaintiff 
must  prove  that  loss  was  suffered  or  injury  was 
sustained  and  the  amount  thereof  by  a  fair  pre- 
ponderance of  the  evidence.  [2076] 
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Instruction  No.  16 

If  you  find  for  the  plaintiff  it  will  be  your  duty 
to  award  him  damages  and  these  should  be  in  such 
amoimt  as  to  reasonably  compensate  him  for  the 
loss  actually  sustained. 

The  evidence  of  experts  as  to  the  value  of  any 
property  is  not  binding  upon  you,  but  you  will 
judge  the  weight  and  force  of  that  evidence  by  your 
own  general  knowledge  of  the  subject  of  the  inquiry. 

You  will  take  into  consideration  the  age  and 
condition  of  the  respective  buildings,  or  parts  of  the 
building,  and  the  age  and  condition  of  machinery 
and  other  personal  property,  as  well  as  other  rela- 
tive evidence,  in  considering  its  value. 

If  you  find  from  the  evidence  that  the  plaintiff 
is  entitled  to  recover  for  his  additional  expense  in- 
curred in  handling  his  apple  crop  for  the  year 
1953,  you  may  include  in  damages  only  those 
amounts  which  he  necessarily  incurred  because  of 
the  destruction  of  his  packing  plant,  warehouse  and 
refrigeration  building  by  fire,  and  in  connection 
with  repairs  to  any  other  building,  you  should  con- 
sider only  such  amounts  as  were  reasonably  in- 
curred for  the  purpose  of  putting  them  in  useable 
condition  until  the  burned  property  could  be  re- 
placed. In  that  connection,  it  was  the  duty  of  the 
plaintiff  to  use  reasonable  diligence  to  rebuild  the 
buildings,  if  he  planned  on  rebuilding  them  rather 
than  making  permanent  improvements  to  other 
buildings,  if  you  find  from  the  evidence  they  could 
have  been  used  temporarily  without  such  permanent 
imY)rovements.  [2077] 
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Instruction  No.  17 
You  are  instructed  that  if  you  find  that  the  plain- 
tiff is  entitled  to  recover  from  the  defendant,  then 
in  that  event,  in  determining  the  amount  of  damage 
or  loss,  if  any,  that  plaintiff  has  sustained  with 
respect  to  his  ])uildings,  you  are  to  find  and  allow 
only  such  sum  as  you  believe  from  the  evidence  is  the 
fair  and  reasonable  value  of  the  destroyed  portion 
of  each  building.  In  determining  such  sum,  if  any, 
you  should  consider  its  cost,  age,  condition,  location, 
and  uses  to  which  it  had  been  put,  to  the  extent  that 
plaintiff  will  be  placed  as  nearly  as  possible  in  the 
same  position,  no  better  or  no  worse,  than  he  was 
immediately  before  the  fire.  [2078] 

Instruction  No.  18 
You  are  instructed  that  if  you  believe  from  the 
evidence  that  the  structures  used  by  plaintiff  in  his 
business  prior  to  the  fire  were  in  fact  separate 
buildings,  although  used  for  a  joint  or  common  pur- 
pose, you  should  consider  and  assess  the  damages, 
if  any,  to  each  building  separately  in  accordance 
with  the  instructions  for  measuring  such  damages 
that  have  been  given  you.  [2079] 

Instruction  No.  19 
You  are  instructed  that  in  the  event  you  should 
find  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover  of  the  defendant,  it  will  be  your  duty  to 
determine  the  amount  of  damage  or  loss  you  may 
believe  from  the  evidence  that  the  plaintiff  has  sus- 
tained; and  in  determining  such  loss,  if  any,  with 
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respect  to  plaintiff's  personal  property,  that  is,  the 
machinery,  tools,  equipment,  and  supplies,  you  are 
to  find  and  allow  only  such  sum  as  you  believe  from 
the  evidence  was  the  fair  cash  market  value  of  such 
property  destroyed  by  fire  on  July  8,  1953;  pro- 
vided, such  article  or  thing  had  a  market  value. 

Instruction  No.  20 
You  are  instructed  that  if  you  find  that  the  plain- 
tiff is  entitled  to  recover  of  the  defendant,  then  in 
considering  the  amount  of  damages,  if  any,  to  be 
awarded  plaintiff,  you  will  take  into  consideration 
in  addition  to  the  other  elements  for  determining 
questions  that  have  been  given  you,  the  value,  if 
any,  that  plaintiff  placed  on  any  of  his  property 
at  previous  times,  if  you  find  that  he  was  called 
upon  to  place  such  value  thereon  at  any  time. 

Instruction  No.  21 
You  are  instructed  that  if  you  believe  from  the 
evidence  that  it  was  reasonably  possible  for  plain- 
tiff to  restore  his  buildings  to  adequate  use  in  pro- 
cessing his  1953  apple  crop,  without  equipping  an- 
other building  for  such  purpose,  then  you  should 
not  consider  the  expenses  of  equipping  such  addi- 
tional building  in  determining  the  amount  of  dam- 
ages, if  any,  to  be  allowed  plaintiff.   [2082] 

Instruction  No.  22 
The  fact  that  the  court  has  instructed  you  upon 
the  rule  governing  the  measure  of  damages  is  not 
to  bo  taken  by  you  as  an  indication  on  the  part  of 
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this  court,  either  that  it  believes  or  does  not  believe 
that  the  plaintiff  is  entitled  to  recover  damages. 
Such  instructions  are  given  to  guide  you  in  the 
amount  of  your  verdict,  if  you  find  that  plaintiff  is 
entitled  to  recover  damages  against  the  defendant. 

Instruction  No.  23 

You  are  instructed  that  in  this  case  the  plaintiff 
is  suing  to  recover  for  claimed  negligence  of  the 
defendant,  the  basis  of  the  complaint  being  that  the 
defendant  sold  to  the  plaintiff  a  dangerous  product 
w^ithout  warning  him  of  the  danger.  In  that  connec- 
tion, there  has  been  certain  evidence  offered  of 
statements  made  by  the  salesman  at  the  time  it  was 
purchased  and  written  statements  concerning  the 
qualities  of  the  Battleship  product.  You  will  pay  no 
attention  to  either  evidence  of  statements  of  the 
witnesses  as  to  the  product  or  to  any  printed  state- 
ments representing  the  product,  as  the  only  ground 
on  which  the  plaintiff  is  entitled  to  recover  is  that, 
as  stated  before,  the  defendant  sold  a  dangerous 
commodity  to  plaintiff  without  warning  the  plaintiff 
of  the  danger.  [2084] 

[Endorsed] :  Filed  May  4,  1954. 

Instruction  No.  24 
I  instruct  you  that  the  Department  of  Labor  and 
Industries  of  the  State  of  Washington  has  authority 
to  promulgate  safety  rules  and  regulations  designed 
to  ]>rotect  the  workingmen  of  this  state.  Pursuant 
to  that  authority  it  has  adopted  rules,   and  these 
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rules  were  in  effect  July  8,  1953,  which  provide  (1) 
that  all  open  tar  heating  pots  must  be  kept  outside 
of  buildings  at  all  times,  with  certain  exceptions 
that  do  not  apply  to  the  situation  before  you,  (2) 
that  if  tar  is  being  applied  inside  an  enclosure  (as 
contrasted  with  heating  inside  an  enclosure)  ex- 
haust fans  must  be  used  to  supplement  the  build- 
ing's ventilation,  (3)  that  while  tar  is  being  cooked 
an  attendant  must  be  present  at  the  pot  at  all  times 
and  (4)  that  there  shall  be  available  some  means 
to  smother  the  fire  at  fired  tar  pots  at  all  times. 
I  further  instruct  you  that  these  rules  have  no 
direct  application  to  the  work  being  done  by  the 
plaintiff's  employees  July  8,  1953,  but  that  they  may 
be  considered  by  you,  together  with  all  other  facts 
and  circumstances  which  have  been  proven  to  your 
satisfaction,  as  showing  a  standard  of  care  adopted 
by  competent  authority  to  govern  the  heating  of  tar 
roofing  applications.  [2085] 

[Endorsed] :  Filed  May  7,  1954. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find  for 
the  Plaintiff  in  the  sum  of  $111,035.00. 

/s/  R.  O.  ALLEN, 

Foreman  [2086] 

[Endorsed]  :  Filed  May  8,  1954. 
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In  the  United  States  District  Court  of  the  Eastern 
District  of  Washington,  Northern  Division 

No.  1149 

JOHN  NORMAN  SEGERSTROM,  as  Administra- 
tor of  the  Estate  of  H.  N.  Segerstrom,  De- 
ceased, Plaintiff, 

vs. 

PANTHER  OIL  &  GREASE  MANUFACTUR- 
ING CO.,  a  Texas  corporation.  Defendant. 

JUDGMENT  ON  JURY  VERDICT 

This  action  came  on  for  trial  before  the  Court 
and  a  jury,  Honorable  Sam  M.  Driver,  presiding, 
with  all  parties  appearing  by  counsel  and  the  issues 
having  been  duly  tried,  and  the  jury,  on  the  8th 
day  of  May,  1954,  having  rendered  a  verdict  for  the 
j)laintiff  to  recover  of  the  defendant  damages  in 
the  amount  of  $111,035.00. 

It  Is  Ordered  and  Adjudged  that  the  plaintiff  re- 
cover of  the  defendant  the  sum  of  $111,035.00  and 
his  costs  of  action. 

Dated  at  Spokane,  Washington,  this  10th  day  of 
May,  1954. 

/s/  STANLEY  D.  TAYLOR, 

Clerk  [2087] 

[Endorsed] :   Filed  May  10,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  NOTWITHSTAND- 
ING THE  VERDICT  OR  FOR  PARTIAL 
NEW  TRIAL 

The  defendant,  Panther  Oil  &  Grease  Manufac- 
turing Co.,  moves  the  court  to  set  aside  the  verdict 
returned  in  this  case  and  to  set  aside  the  judgment 
against  the  defendant  entered  thereon,  and  to  enter 
judgment  for  the  defendant  in  accordance  with  its 
motion  for  directed  verdict  and  based  upon  the 
same  reasons. 

Upon  the  ground: 

The  court  should  have  granted  defendant's  mo- 
tion for  directed  verdict  at  the  close  of  all  the  evi- 
dence because  the  plaintiff's  evidence  was  insuf- 
ficient in  law; 

and  all  of  the  evidence  is  insufficient  in  law  to 
form  a  basis  for  a  verdict  for  the  plaintiff. 

If  this  motion  for  judgment  is  denied  and  not 
otherwise,  then  this  defendant  moves  the  court  as 
to  herein  designated  issues  of  law  that  a  new  trial 
be  granted  solely  on  the  question  of  liability  of  the 
defendant  to  the  plaintiff  and  for  the  following 
reasons : 

1.  That  the  verdict  as  to  liability  of  defendant 
is  contrary  to  law. 

2.  That  the  verdict  as  to  liability  of  defendant 
is  contrary  to  the  evidence. 

3.  That  the  verdict  as  to  liability  of  defendant  is 
contrary  to  the  law  and  the  evidence. 
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4.  That  the  verdict  as  to  liability  of  defendant 
is  contrary  to  the  weight  of  the  evidence.        [2088] 

5.  There  is  no  substantial  evidence  that  the  de- 
fendant was  guilty  of  negligence  which  was  a  proxi- 
mate cause  of  any  injury  to  the  plaintiff's  property. 

6.  The  evidence  shows  that  the  plaintiff  was 
guilty  of  negligence  which  materially  contributed  to 
the  damage  to  his  property. 

7.  The  court  erred  in  denying  defendant's  motion 
for  directed  verdict  in  its  favor  at  the  close  of  plain- 
tiff's case. 

8.  The  court  erred  in  denying  defendant's  motion 
for  directed  verdict  in  its  favor  at  the  close  of  all 
the  evidence. 

9.  The  court  erred  in  denying  defendant's  mo- 
tion for  judgment  notwithstanding  the  verdict. 

10.  The  court  erred  in  giving  to  the  jury  the  fol- 
lowing instruction  over  defendant's  objection  and 
exception : 

"You  are  instructed  that,  aside  from  any  require- 
ments of  statutes,  a  manufacturer  who  puts  up  and 
sells  a  material  which  is  inherently  dangerous  has 
a  positive  duty  to  give  adequate  warning  of  its  dan- 
gerous character  to  the  purchaser  of  such  material, 
and  the  failure  of  such  manufacturer  to  give  such 
adequate  warning  is  negligence  rendering  the  manu- 
facturer liable  for  any  damages  proximately  result- 
ing from  such  failure  to  warn." 

11.  The  court  erred  in  giving  to  the  jury  the  fol- 
lowing instruction  over  defendant's  objection  and 
exception : 

"You  are  therefore  instructed  that  if  you  should 
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find  from  a  preponderance  of  the  evidence  that  the 
material  sold  by  defendant  to  plaintiff  was  in- 
herently dangerous,  and  that  defendant  failed  to 
warn  plaintiff  of  such  danger  as  to  the  material, 
and  the  fire  damage  to  plaintiff's  property  proxi- 
mately resulted  from  such  failure  to  warn,  if  any, 
then  your  verdict  should  be  for  the  plaintiff,  unless 
you  find  further  from  the  preponderance  of  the 
evidence  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence." 

12.  The  court  erred  in  giving  to  the  jury  the 
following  instruction  over  defendant's  objection  and 
exception : 

"You  are  instructed  that  there  is  a  statute  of  the 
State  of  Washington,  Revised  Code  of  Washington 
70.74.300,  which  provides  as  follows:  [2089] 

"  'A  person  who  puts  up  for  sale  or  who  delivers 
to  a  warehouseman,  dock,  depot  or  common  carrier, 
a  package,  cask  or  can  containing  benzine,  gasoline, 
naphtha,  nitroglycerine,  dynamite,  powder  or  other 
explosive  or  combustible  substance,  without  having 
printed  thereon  in  a  conspicuous  place  in  large  let- 
ters the  word  "explosive,"  shall  be  guilty  of  a  mis- 
demeanor.' 

"You  are  instructed  that  a  violation  of  the  fore- 
going statute  would  constitute  negligence." 

13.  The  court  erred  in  giving  to  the  jury  the  fol- 
lowing instruction  over  defendant's  objection  and 
exception : 

"If  you  should  find  from  a  preponderance  of  the 
evidence  that  the  primer  which  defendant  Panther 
Oil  &  Grease  Manufacturing  Company  sold  to  the 
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plaintiff  was  a  material  of  such  composition  or 
character  as  would  be  embraced  within  the  terms 
of  the  foregoing  statute,  then  I  instruct  you  that 
the  defendant,  in  such  event,  would  be  guilty  of 
negligence  for  failing  to  label  the  primer  in  the 
manner  required  by  that  statute." 

14.  The  court  erred  in  instructing  the  jury  over 
defendant's  objection  and  subject  to  the  defendant's 
exception  that  it  should  ignore  any  reference  to  the 
regulations  of  the  Interstate  Commerce  Commission 
such  regulations  as  to  the  labeling  of  flammable 
materials  are  concerned  with  the  hazards  connected 
with  the  shipment  of  such  material  in  closed  con- 
tainers. 

15.  The  court  erred  in  instructing  the  jury  over 
defendant's  objection  and  defendant's  exception 
that  it  was  negligence  for  the  defendant  to  send  out, 
sell  or  give  material  of  an  inherently  dangerous 
character  even  aside  from  the  statute.  Rem.  Rev. 
Stat.  70.74.300. 

16.  The  court  erred  in  instructing  the  jury,  in 
substance,  over  the  defendant's  objection  and  de- 
fendant's exception,  that  if  the  manufacturer  does 
not  intend  to  have  his  product  used  in  a  certain 
way,  this  will  not  relieve  him  from  liability  for 
damages  to  one  attempting  to  so  use  it,  if  the  manu- 
facturer as  an  ordinary  prudent  person  had  reason 
to  believe  that  it  would  be  so  used  and  from  direc- 
tions or  instructions  or  information  furnished  by 
the  manufacturer,  a  person  or  ordinary  intellig- 
ence would  conclude  that  it  might  safely  be  so  used. 

17.  The   court   erred    in    receiving   in    evidence 
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plaintiff's  Exhibits  77,  78,  79  and  80,  for  the  reason 
that  said  testimony  was  not  proper  rebuttal  and 
there  was  no  showing  as  to  said  labels  being  used  on 
or  prior  to  July  9,  1953. 

18.  The  court  erred  in  refusing  to  give  defend- 
ant's requested  instruction  No.  24,  submitting  to  the 
jury  for  its  consideration  rules  of  the  Department 
of  Labor  and  Industries  regarding  the  use  of  open 
tar  heating  pots,  or  otherwise  submitting  to  the 
jury  an  instruction  on  said  regulation  of  the 
Division  of  Safety,  Department  of  Labor  and  In- 
dustries and  the  effect  thereof. 

May  17,  1954. 

PAINE,  LOAVE,  COFFIN,  ENNIS 
&  HERMAN, 
/s/  By   R.  E.  LOWE 

GRAVES,  KIZER  &  GRAVES, 
/s/  By   PAUL  H.  GRAVES, 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached.  [2091] 

[Endorsed] :   Filed  May  17,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  POST-TRIAL   MOTIONS 

This  matter  came  on  regularly  for  hearing  before 
the  undersigned  Judge  of  the  above-entitled  Court 
on  the  20tli  day  of  May,  1954,  on  the  motion  of 
plaintiff  for  a  partial   new  trial   on  the   issue   of 
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damages  only,  and  also  upon  the  motions  of  the 
defendant  for  judgment  notwithstanding  the  ver- 
dict of  the  jury  or  alternatively  for  a  partial  new 
trial  on  the  issue  of  liability  only,  and  plaintiff 
appearing  by  his  attorneys,  Cashatt  &  Williams  and 
Malott,  Dell  wo  and  Rudolf,  and  the  defendant  ap- 
pearing by  its  attorneys,  Paine,  Lowe  &  Coffin, 
Ennis  &  Herman  and  Graves,  Kizer  &  Graves,  and 
the  Court  having  heard  the  arguments  of  both 
parties  as  to  all  of  said  motions,  and  being  fully 
advised  in  the  premises,  Now,  Therefore, 

It  Is  Ordered  that  all  of  said  motions  be  and  the 
same  are  hereby  denied,  and  the  judgment  hereto- 
fore entered  upon  the  verdict  of  the  jury  in  this 
case  shall  be  of  full  force  and  effect.  Both  parties 
are  allowed  exceptions. 

Approved,  Clerk  is  directed  to  enter. 

Done  In  Open  Court  this  14th  day  of  June,  1954. 

/s/  SAM  M.  DRIVER, 

District  Judge  [2092] 

Presented  by: 

/s/  JEROME  WILLIAMS, 

Of  Counsel  for  Plaintiff 

Approved  as  to  Form: 

Paine,  Lowe,  Coffin,  Ennis  &  Herman, 
Graves,  Kizer  &  Graves, 

/s/  ALAN  P.  O'KELLY, 

Attorneys  for  Defendant  [2093] 

[Endorsed] :    Filed  June  14,  1954. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Panther  Oil  & 
Grease  Manufacturing  Co.,  a  Texas  Corporation, 
defendant,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  this  action  on  May  10, 
1954,  and  filed  of  record  in  the  above  entitled  court 
on  said  date,  and  from  each  and  every  part  thereof. 

Dated  this  23rd  day  of  June,  1954. 

PAINE,  LOWE,  COFFIN,  ENNIS 

&  HERMAN, 
GRAVES,  KIZER  &  GRAVES, 
/s/  By   ALAN  P.  O'KELLY, 

Attorneys  for  Defendant         [2094] 

[Endorsed]:    Filed  June  23,  1954. 


[Title  of  District  Court  and  Cause.] 

COST  AND  SUPERSEDEAS  BOND 

Know  All  Men  By  These  Presents: 

That  we.  Panther  Oil  &  Grease  Manufacturing 
Co.,  a  Texas  corporation,  as  principal,  and  National 
Surety  Corporation,  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  and  authorized 
to  transact  the  business  of  surety  in  the  State  of 
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Washington,  as  surety,  are  held  and  firmly  bound 
unto  John  Norman  Segerstrom,  as  Administrator 
of  the  Estate  of  H.  N.  Segerstrom,  deceased,  in  the 
just  and  full  sum  of  $130,000.00  to  be  paid  to  the 
said  John  Norman  Segerstrom,  as  Administrator  of 
the  Estate  of  H.  N.  Segerstrom,  deceased,  his  attor- 
ney, executors,  administrators  or  assigns;  to  which 
payment  well  and  truly  to  be  made  we  bind  our- 
selves, our  heirs,  executors,  administrators  or  as- 
signs, jointly  and  severally  by  these  presents. 

Witness  our  hands  and  seals  this  18th  day  of 
June  1954. 

Whereas,  lately  in  a  suit  pending  in  the  United 
States  District  Court  for  the  Eastern  District  of 
Washington,  Northern  Division,  between  the  parties 
above  named,  a  judgment  was  rendered  against  de- 
fendant above  named  and  defendant  having  filed  a 
notice  [2095]  of  appeal  to  reverse  the  judgment  on 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit; 

Now,  the  Condition  of  This  Obligation  Is  Such 
that  if  the  said  Panther  Oil  &  Grease  Manufactur- 
ing Co.,  a  Texas  corporation,  shall  prosecute  said 
appeal  to  effect,  and  satisfy  the  judgment  in  full, 
together  with  costs,  interest  and  damages  for  delay, 
if  the  appeal  is  dismissed,  or  if  the  judgment  is  af- 
firmed and  satisfy  any  modifications  of  the  judg- 
ment and  such  costs,  interest  and  damages  as  the 
Appellate  Court  may  adjudge  and  award,  then  the 
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iil3ove  obligation  to  be  void;  else  to  remain  in  full 
force  and  effect. 

[Seal]  PANTHER  OIL  &  GREASE  MANU- 

FACTURING CO., 
/s/  By   A.  M.  PATE, 

Exec.  Vice  President 

Attest:    /s/  GEO.  BILLINGSLEY,  Secretary 

[Seal]  NATIONAL  SURETY  CORPORA- 

TION, 
/s/  By   L.  W.  PILKEY,  Attorney-in-Fact 

Countersigned:   Jones   &   Mitchell   Co.,    signed  by 
L.  W.  Pilkey. 

Approved  this  18th  day  of  June,  1954. 
Malott,  Dellwo  &  Rudolph, 
Cashatt  &  Williams, 
/s/  Jerome  Williams,  Attorneys  for  Plaintiff. 

Approved  this  25th  day  of  June,  1954. 

/s/  SAM  M.  DRIVER,  Judge  [2096] 

[Endorsed] :  Filed  June  23,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  to  the  Court  that  a  Notice  of  Appeal 
v.as  filed  in  the  above  entitled  cause  by  the  defend- 
nnt  on  June  23,  1954,  and  upon  oral  motion  of  coun- 
Ko]  for  the  defendant,  it  is  hereby 
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Ordered  that  the  time  to  file  and  docket  the  record 
on  appeal  in  the  above  entitled  cause  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  be, 
and  the  same  is  hereby  extended  to  and  including 
September  21,  1954. 

Dated  this  26th  day  of  July,  1954. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge 

[Endorsed] :    Filed  July  28,  1954.  [2097] 


[Title  of  District  Court  and  Cause.] 

APPELLANT'S  STATEMENT  OF  POINTS 
ON  APPEAL 

1.  The  testimony  by  Mr.  McGivern,  giving  his 
opinion  as  to  why  manufacturer's  labeled  products, 
having  a  flash  point  of  150°  or  less  is  hearsay,  spe- 
culative, not  a  subject  of  expert  testimony  and  not 
admissible. 

2.  The  respondent  was  adequately  warned  that 
the  product  furnished  him  by  the  appellant  should 
not  be  heated. 

3.  The  proximate  cause  of  plaintiff's  damage  was 
the  unanticipated  conduct  of  plaintiff  in  placing 
the  product  over  an  open  flame. 

4.  The  respondent,  through  his  employees,  was 
aware  of  the  danger  of  heating  the  product  and 
was,  therefore,  negligent  as  a  matter  of  law  and 
assumed  the  hazards  in  heating. 
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5.  The  construction  and  application  of  the  Re- 
vised Code  of  Washington,  Section  70.74.300  was 
for  the  Court  to  determine  and  should  not  have 
been  left  to  the  Jury. 

6.  The  Washington  Statute  RCW  70.74.300  does 
not  intend  to  and  does  not  apply  to  a  commercial 
product  such  as  the  roof  coating  in  question. 

Dated  this  3rd  day  of  September,  1954. 

PAINE,  LOWE,  COFFIN,  ENNIS 
&  HERMAN, 
/s/  R.  E.  LOWE, 

GRAVES,  KIZER  &  GRAVES, 
/s/  B.  H.  KIZER, 

Attorneys  for  the  Defendant 

Acknowledgment  of  Service  attached.  [2098] 

[Endorsed]  :  Filed  September  3,  1954. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

The  appellant  hereby  designates  the  following 
portions  of  the  record  to  be  filed  in  the  Court  of 
Appeals : 

Amended  Complaint. 

Petition  for  Removal. 

Bond  on  Removal. 

Amended  Answer  to  Amended  Complaint. 
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Order  on  Pre-trial  Conference. 
Reporter's  Transcript  of  Proceedings. 

Reporter's  Transcript  of  Proceedings  reduced  to 
Narrative  Form. 

Testimony    (except  that   relating  to   amount  of 
damage) . 

Motion  for  Dismissal  or  Directed  Verdict  at  the 
end  of  Plaintiff's  Case. 

Motion  for  Directed  Verdict  at  Conclusion  of  all 
Testimony. 

Court's  Oral  Opinion  on  Motion  for  Directed  Ver- 
dict. 

Defendant's  Requested  Instructions. 

Transcript  of  Court's  Instructions. 

Transcript  of  Defendant's  Exceptions  to  Instruc- 
tions. 

Verdict. 

Judgment. 

Defendant's  Motion  for  Judgment  Notwithstand- 
ing the  Verdict  or  for  Partial  New  Trial. 

Opinion  on  Motion  for  Judgment  n.o.v.  [2099] 

Order  Denying  Post-Trial  Motions. 

Notice  of  Appeal. 

Cost  and  Supersedeas  Bond. 

Order  Extending  Time  to  File  and  Docket  Record. 
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This  designation  of  record  to  be  transmitted. 

Dated  this  3rd  day  of  September,  1954. 

PAINE,  LOWE,  COFFIN,  ENNIS 
&  HERMAN, 
/s/  R.  E.  LOWE 

GRAVES,  KIZER  &  GRAVES, 
/s/  B.  H.  KIZER, 

Attorneys  for  Defendant         [2100] 

Acknowledgment  of  Service  attached. 

[Endorsed]  :  Filed  September  3,  1954. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  DESIGNATION  OF 
RECORD 

To  the  Clerk  of  the  Above  Entitled  Court: 

In  addition  to  the  record  heretofore  designated 
to  the  Clerk  of  the  above  entitled  court  to  be  trans- 
mitted to  the  Court  of  Appeals,  on  appeal  of  this 
case,  you  will  please  transmit  to  the  Clerk  of  said 
court  the  following  exhibits: 

Exhibit  12 — Order  of  purchase. 

Exhibit  13 — Blank  form  of  order. 

Exhibit  14 — Instruction  pamphlet. 

Exhibit  18 — Instruction  pamphlet. 

Exhibit  19— Letter  from  defendant  to  plaintiff. 

Exhibit  25 — Specifications  of  primer. 

Exhibit  27— Graph  of  tests. 

Exhibit  46— Printed  pamphlet  of  tar  kettle. 
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Exhibit  49 — Chart  of  temperatures. 

Exhibit  50 — Chart  of  temperatures.    [2101] 

Exhibit  57 — Chemical  standards  of  asphalt. 

Exhibit  65 — Record  of  sales. 

Exhibit  66 — Record  of  sales. 

Exhibit  67 — Computation  of  total  sales. 

Dated  this  8th  day  of  September,  1954. 

GRAVES,  KIZER  &  GRAVES, 
/s/  PAUL  H.  GRAVES 

PAINE,  LOWE,  COFFIN,  ENNIS 
&  HERMAN, 
/s/  R.  E.  LOWE, 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached.  [2102] 

[Endorsed]:    Filed  September  8,  1954. 


[Title  of  District  Court  and  Cause.] 

APPELLEE'S   DESIGNATION  OF  ADDI- 
TIONAL PORTIONS  OF  RECORD 

Appellee  hereby  designates  the  following  addi- 
tional portions  of  the  record  to  be  transmitted  to 
the  Clerk  of  the  Court  of  Appeals  for  the  Ninth 
Circuit  for  filing  in  said  Court: 

Re])orter's  entire  Question-and- Answer  Transcript 
of  Trial  Proceedings. 
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The  originals  of  the  following  Exhibits:  15,  20, 
21,  23,  26,  47,  48. 

This  Designation. 

Dated  this  8th  day  of  September,  1954. 

CASHATT  &  WILLIAMS  and 
MALOTT,  DELLWO  &  RUDOLF, 
/s/  By   JEROME  WILLIAMS, 

Attorneys  for  Plaintiff- Appellee 

Acknowledgment  of  Service  attached.  [2103] 

[Endorsed] :  Filed  September  8,  1954. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  DESIGNATION 

In  addition  to  the  record  heretofore  designated  by 
both  parties  to  be  transmitted  to  the  Court  of  Ap- 
peals for  the  Ninth  Circuit,  would  you  please  trans- 
mit the  originals  of  all  of  the  exhibits  introduced 
in  evidence  on  the  trial  of  this  case. 

Dated  this  10th  day  of  September,  1954. 

CASHATT  &  WILLIAMS  and 
MALOTT,  DELLWO  &  RUDOLF, 
/s/  By   JEROME  WILLIAMS, 

Attorneys  for  Plaintiff- Appellee 

Acknowledgment  of  Service  attached.  [2104] 

[Endorsed] :  Filed  September  13,  1954. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash- 
ington, do  hereby  certify  that  the  documents  an- 
nexed hereto  are  the  originals  on  file  in  the  above 
entitled  cause: 

Petition  for  Removal. 

Bond  on  Removal. 

Amended  Complaint. 

Amended  Answer  to  Amended  Complaint. 

Order  on  Pre-Trial  Conference. 

Reporter's  Narrative  Form  Record  of  Proceed- 
ings. 

Reporter's  Record  of  Proceedings  (complete 
form). 

Defendant's  Requested  Instructions. 

Verdict. 

Judgment  on  Jury  Verdict. 

Motion  for  Judgment  Notwithstanding  the  Ver- 
dict or  for  Partial  New  Trial. 

Order  Denying  Post-Trial  Motions. 

Notice  of  Appeal. 

Cost  and  Supersedeas  Bond. 

Order  (extending  time  to  file  and  docket  record 
on  appeal). 

Appellant's  Statement  of  Points  on  Appeal. 

Designation  of  Record  to  be  Transmitted. 
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Supplemental  Designation  of  Record  to  be  Trans- 
mitted. 

Appellee's  Designation  of  Additional  Portions  of 
the  Record  to  be  Transmitted. 

Appellee's  Supplemental  Designation. 

and  that  the  same  constitute  the  record  for  hearing  of 
the  appeal  from  the  judgment  of  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, in  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  as  set  forth  in  the  Appellant's  Notice 
of  Appeal  filed  June  23,  1954,  and  as  called  for  by 
Appellant's  Designation  of  Record,  Supplemental 
Designation  of  Record,  and  Appellee's  Designation 
of  Additional  Portions  of  Record  and  Supplemental 
Designation. 

I  further  certify  that  all  exhibits  introduced  and 
rejected  at  the  trial,  being  exhibits  numbered  1  to 
80  inclusive,  excepting  numbers  29,  41  and  64,  which 
were  withdrawn,  will  be  forwarded  under  separate 
cover  to  the  Clerk,  United  States  Court  of  Appeals, 
Post  Office  Building,  San  Francisco,  California. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  Spo- 
kane in  said  District,  this  15th  day  of  September, 
A.  D.  1954. 

[Seal]  /s/  STANLEY  D.  TAYLOR, 

Clerk,  United  States  District  Court,  Eastern  Dis- 
trict of  Washington. 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

Civil  No.  1149 

TOHN  NORMAN  SEGERSTROM,  as  Adminis- 
trator of  the  Estate  of  H.  N.  Segerstrom,  De- 
ceased, Plaintiff, 

vs. 

PANTHER  OIL  &  GREASE  MANUFACTUR- 
ING CO.,  a  Texas  Corporation,  Defendant. 

RECORD  OF  PROCEEDINGS  AT  THE  TRIAL 

(In  Narrative  Form) 

Be  It  Remembered  that  the  above-entitled  cause 
came  on  for  trial  at  Spokane,  Washington,  on  Mon- 
day, April  26,  1954,  before  the  Honorable  Sam  M. 
Driver,  Jiidge  of  the  said  Court,  and  a  jury;  the 
])laintiff  ])oing  represented  by  Jerome  Williams  and 
Leo  N.  Cashatt  of  Cashatt  &  Williams,  and  Kermit 
M.  Rudolf  of  Malott,  Dellwo  &  Rudolf,  his  attor- 
neys; the  defendant  being  represented  by  Roy  E. 
Lov7e  of  Paine,  Lowe,  Coffin,  Ennis  &  Herman,  and 
Paul  H.  Graves  of  Graves,  Kizer  &  Graves,  its  at- 
torneys ; 

Whereupon,  the  follov^ing  proceedings  were  had, 
to-wit:  [33] 

Spokane,  Monday,  April  26,  1954,  1 :30  p.m. 

Prior  to  the  selection  of  a  jury  in  the  instant 
cause,  the  following  proceedings  were  had  in 
chambers : 
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Plaintiff  was  granted  permission  by  the  Court 
to  call  Mr.  Segerstrom  and  Mr.  Rosenbaum,  his 
foreman,  first  on  the  liability  phase  of  the  case, 
and  later  on  damages. 

Plaintiff  requested  a  ruling  from  the  Court  as  to 
the  admissibility  of  valuations  of  property  con- 
tained in  inheritance  tax  returns,  advising  the  Court 
it  was  anticipated  defendant  might  seek  to  intro- 
duce them  as  an  admission  against  interest.  The 
Court  ruled  the  matter  would  be  passed  upon  when 
it  arose  during  the  course  of  the  trial. 

Plaintiff  was  granted  leave  to  file  a  trial  amend- 
ment to  the  amended  complaint  alleging  additional 
items  of  expense  in  mitigation  of  damages  not  to 
exceed  $15,500. 

Upon  motion  of  the  defendant.  Stipulation  II  of 
the  Stipulations  of  Fact  was  amended  to  substitute 
the  word  "specification"  for  the  word  "formula." 

In  the  absence  of  stipulation  to  the  contrary,  the 
Court  ruled  the  verdict  must  be  unanimous,  and  it 
was  agreed  an  alternate  juror  should  be  selected. 
(T-2-12*) 

Whereupon,  a  jury,  together  with  one  alternate, 
[34]  was  duly  impaneled  and  sworn  to  try  the 
cause;  the  Court  gave  cautionary  instructions  to 
the  jury;  and  the  cause  was  adjourned  until  10 
o'clock  a.m.,  Tuesday,  April  27,  1954. 


*  Rofers  to  original   Q.  &   A.  typewritten  tran- 
script. 
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Spokane,  Tuesday,  April  27,  1954,  10  a.m. 

Mr.  Williams  made  an  opening  statement  on  be- 
half of  the  plaintiff. 

JOHN  NORMAN  SEGERSTROM 
plaintiff  herein,  called  and  sworn  as  a  witness  on 
his  own  behalf,  testified  as  follows:  (T50-104) 

Direct  Examination 

My  name  is  John  Norman  Segerstrom;  I  reside 
at  East  Farms,  Washington,  near  the  Idaho  State 
line,  in  Spokane  County,  where  I  have  lived  all  my 
life. 

My  father,  H.  N.  Segerstrom,  died  in  August, 
1949.  My  sister  lives  with  me  and  we  are  in  part- 
nership running  the  business,  and  my  mother  also 
lives  with  me.  My  sister  is  married  and  her  name 
is  Elizabeth  Jane  Hoskinson. 

Our  business  is  the  growing  of  apples  on  400 
acres  of  orchard  property,  which  we  pack  and  ship 
all  over  the  country  and  abroad. 

The  packing  of  applies  includes  picking  from  the 
[35]  trees  into  boxes,  bringing  them  to  the  ware- 
house, where  they  are  sent  through  the  packing 
line,  washed  clean  by  a  washing  machine,  graded 
according  to  condition  and  size,  individually 
wrapped  in  paper,  placed  in  boxes,  the  lid  and  label, 
is  put  on  the  box,  and  they  are  sent  to  cold  storage 
or  they  are  shipped  out  in  refrigerator  cars. 

Our  annual  production  of  packed  apples  varies 
from  80,000  to  170,000,  not  including  culls  which 
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are  sent  to  processors,  being  an  additional  30  to 
40,000  boxes  annually.  On  an  average,  our  produc- 
tion is  the  equivalent  of  120  refrigerator  railroad 
cars,  there  being  800  boxes  to  a  car. 

Prior  to  July  8,  1953,  we  had  a  warehouse  550 
feet  long  by  50  feet  wide  situated  on  the  Spokane 
International  Raihvay  tracks  at  East  Farms  and 
in  the  center  of  our  orchards,  where  we  conducted 
our  packing  and  cold  storage  operations.  On  that 
date,  there  was  an  explosion  caused  by  the  forma- 
tion of  gases  from  this  roofing  material  that  sub- 
stantially burned  the  plant  down,  with  only  the 
walls  and  floor  left  in  one  section. 

The  manufacturer  of  this  roofing  material  is  the 
Panther  Oil  &  Grease  Company,  the  defendant  in 
this  action. 

(Objection  was  made  to  the  question:  "How  did 
you  come  to  have  that  roofing  material?"  on  the 
ground  the  Court  had  previously  ruled  out  the  issue 
of  express  or  implied  warranty.  (T55)  [36] 

Following  a  discussion  between  Court  and  coun- 
sel, in  the  absence  of  the  jury,  the  Court  ruled  the 
witness  might  testify  as  to  the  conversation  with  the 
salesman  of  the  roofing  primer  as  bearing  upon  the 
alleged  negligence  of  the  defendant  in  failure  to 
warn  plaintiff  of  the  character  of  the  product  and 
as  general  background  to  the  transaction ;  that  there 
would  be  no  basis  for  recovery  on  the  ground  of 
breach  of  warranty,  as  the  Court  would  instruct  the 
jury  on  the  elements  of  proof  necessary  for  recov- 
ery; that  objection  would  be  sustained  to  any  ques- 
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tion  clearly  calling  for  an  answer  tending  to  show 

implied  or  express  warranty.  (T55-62) 

In  the  presense  of  the  jury,  the  question,  in  sub- 
stance, was  repeated,  at  which  time  the  objection 
was  renewed,  was  overruled,  and  the  following  testi- 
mony elicited:) 

An  elderly  gentleman  named  Mr.  Brynildson  ap- 
proached me  about  re-roofing  our  cold  storage  sec- 
tion of  our  warehouse.  I  had  not  met  him  before. 
He  said  he  was  representing  the  Panther  Oil  & 
Grease  Company  of  Dallas,  Texas,  and  he  called  his 
product  Battleship  Liquid  Asbestos  Roofing. 

Ultimately,  I  signed  an  order  for  325  gallons  of 
asbestos  roof  coating  and  162  gallons  of  Battleship 
primer,  because  the  salesman  said  I  would  need  the 
])rimer  to  prepare  the  roof  for  the  final  roof  coat- 
ing, and  I  believe  that  order  is  Plaintiff's  Exhibit 
12  for  identification,  which  I  read  [37]  before  sign- 
ing on  probably  the  date  it  bears,  March  20,  1953. 
The  bottom  half  of  the  reverse  page  of  the  order 
was  not  made  out  in  my  presence.  I  think  I  signed 
a  blank  order  blank. 

(Upon  motion,  the  witness'  statement  of  signing 
a  blank  order  form  was  stricken.)    (T65) 

Plaintiff's  Exhibit  12  admitted.  (T66) 

I  think  the  salesman  left  me  a  copy  of  the  order, 
but  I  really  don't  remember. 

(A  blank  order  form  supplied  plaintiff  by  de- 
fendant was  marked  Plaintiff's  Exhibit  13  for  iden- 
tification.) 

Plaintiff's  Exhibit  13  admitted.  (T67) 


58  Panther  Oil  &  Grease  Mfg.  Co.  vs. 

(Testimony  of  John  Norman  Segerstrom.) 

In  selling  me  this  material,  the  salesman  told  me 
any  amateur  could  apply  the  roofing;  that  it  didn't 
require  skilled  labor.  He  did  not  tell  me  there  was 
any  hazard  connected  with  the  use  of  this  ma- 
terial; that  it  might  be  subject  to  explosion  or  fire, 
or  that  there  was  any  danger  in  using  the  material 
inside  a  building. 

The  salesman  left  me  Plaintiff's  Exhibit  15  for 
identification  when  I  gave  him  the  order.  I  looked 
it  over,  but  there  were  not  any  instructions  con- 
tained in  it,  only  advertising. 

(There  was  an  objection  on  the  ground  of  dis- 
claimer [38]  by  plaintiff  of  breach  of  warranty  to 
the  offer  of  Plaintiff's  Exhibit  15,  which  objection 
was  overruled,  it  being  admitted  by  the  Court  for 
the  purpose  of  showing  the  statement  that  un- 
skilled labor  could  apply  the  material.)  (T68-69) 
Plaintiff's  Exhibit  15  admitted.   (T69) 

I  observed  in  Exhibit  15  the  statements:  "Bat- 
tleship Features — Easily  Applied  by  Unskilled 
Labor!"  and  "You  Save  Muss,  Fuss  &  Worry."  The 
salesman  did  not  mention  anything  to  me  about  the 
volatile  characteristics  of  this  material. 

About  a  week  after  I  placed  the  order  for  the 
roof  coating,  I  received  a  letter  of  thanks  and  some 
little  pamphlet  of  instructions  from  the  Panther 
Company,  Plaintiff's  Exhibit  14  for  identification. 
This  was  the  only  communication  from  the  defend- 
ant company  between  the  time  I  gave  the  order  for 
the  material  and  the  fire  on  July  8,  1953. 

Plaintiff's  Exhibit  14  admitted.  (T72) 
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When  I  received  Plaintiff's  Exhibit  14,  I  ob- 
served on  its  face  it  said:  "Instructions  for  Apply- 
ing Battleship  Asbestos  Roof  Coating."  There  was 
nothing  to  indicate  it  as  being  instructions  relating 
to  the  primer.  On  page  3  thereof  I  observed  the 
following:  "Do  Not  Heat  or  Thin  Battleship.  Do  not 
heat  Battleship  with  an  open  flame.  Do  not  thin 
it."  [39] 

Excerpts  from  Plaintiff's  Exhibit  No.  14: 

*      4t      *      »      * 

"Please  *  *  * 

Read  This  Page  before  starting  application! 

Do  Not  Heat  Or  Thin  Battleship 

Do  not  heat  Battleship  with  an  open  flame.  Do  not 

thin   it.   When   either   is   done,   the   waterproofing 

qualities    of    Battleship    are    damaged.    Hence,    a 

proper   job   is   impossible.    If,    in    extremely    cold 

weather,  it  is  necessary  to  heat  Battleship,  do  so  by 

placing  the  drum  in  a  warm  room  72  hours  before 

the  material  is  to  be  used." 
*  *  ♦  *  * 

"Application 

(Make  Doubly  Sure  Your  Roof  Is  Absolutely  Dry 
Before  Applying  Battleship.) 

Before  applying  Battleship  Liquid  Asbestos  Roof 
Coating,  it  is  recommended  that  a  pruner  coat  of 
Battleship  Primer,  in  the  amoimt  of  V/o  gallons  to 
100  square  feet,  be  applied  to  composition  or  felt 
roofs  that  are  extremely  dried  out  or  porous." 

*     *     *     4fr     *     j-^Q-j 


(50  Panther  Oil  &  Grease  Mfg.  Co.  vs. 

(Testimony  of  John  Norman  Segerstrom.) 
When  either  is  done,  the  waterproofing  qualities  of 
Battleship  are  damaged." 

(Objection  was  made  to  the  question:  "And  what, 
if  anything,  did  you  conclude  in  your  own  mind 
upon  reading  that  as  to  whether  there  was  anything 
dangerous  about  heating  Battleship  f  as  calling  for 
a  conclusion  of  the  witness  and  speculative.  (T73) 

(Following  a  discussion  between  Court  and  coun- 
sel, in  the  absence  of  the  jury,  the  objection  was 
sustained.)  (T74-76) 

(The  noon  recess  was  taken.) 

2  o'clock  p.m.,  Tuesday,  April  27,  1954 

(The  plaintiff,  John  Norman  Segerstrom,  re- 
sumed his  direct  testimony  as  follows :) 

I  am  a  graduate  of  Gonzaga  High  School  and 
Washington  State  College,  having  taken  a  liberal 
arts  course  with  the  idea  of  becoming  a  high  school 
teacher.  I  have  never  had  training  in  chemistry  or 
any  engineering  field.  Prior  to  the  explosion  and  fire 
involving  the  warehouse,  I  knew  that  gasoline  gave 
off  vapors  which  were  subject  to  explosion  or  rapid 
burning,  but  I  did  not  know  that  was  true  as  to 
other  petrol eiun  products.  [41] 

About  the  first  part  of  April,  two  or  three  weeks 
after  I  signed  the  order,  the  material  arrived. 
Plaintiff's  Exhibit  17  for  identification  looks  like 
an  invoice  to  me,  but  I  don't  remember  seeing  it 
before  and  I  don't  remember  handing  it  to  you,  Mr. 
Williams,  but  I  might  have. 

Rhea  Rosenbaum,  my  foreman,   called  me   and 
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said  the  material  had  arrived  at  the  warehouse.  I 
told  him  when  the  slack  season  came  where  we  had 
labor  available,  to  apply  the  roofing  to  the  roof 
of  the  cold  storage  section,  and  that  in  the  mean- 
time he  should  put  it  out  of  the  way  some  place. 

On  July  6th  he  again  called  me  and  said  he  had 
labor  available  to  apply  the  roofing  and  asked  if 
it  was  all  right  to  go  ahead.  At  that  time  he  asked 
me  for  directions  as  to  how  to  ajjply  the  primer. 

(An  objection  was  made  to  the  question:  "How 
did  you  respond,  what  did  you  say  to  Mr.  Rosen- 
))aum,  as  to  any  directions  about  putting  the  mate- 
rial on?"  on  the  grounds  of  hearsay,  not  within  the 
issues  and  not  binding  on  defendant.  (T83) 

In  a  discussion  between  Court  and  counsel  out 
of  the  hearing  of  the  jury,  Mr.  Williams  advised 
the  Court  it  was  his  intention  to  prove  Mr.  Seger- 
strom told  his  foreman  there  were  no  directions  as 
to  the  primer.)   (T83-85) 

I  told  Mr.  Rosenbaum  there  were  no  instructions 
on  [42]  applying  the  primer  and  to  go  ahead  and 
put  it  on. 

The  next  thing  I  heard  the  plant  had  burned 
down.  I  was  in  Spokane  at  the  time  and  returned 
home  about  2:30  or  3  o'clock  in  the  afternoon.  Sub- 
sequent to  Mr.  Rosenbaum's  calling  me  about  apply- 
ing the  primer,  I  did  not  go  over  to  the  plant  be- 
cause I  did  not  have  time,  so  I  knew  nothing  fur- 
ther of  the  matter  until  after  the  destruction  of 
the  plant. 

Prior  to  the  fire,  I  thought  this  roofing  primer 
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was  asbestos.  It  said  ''asbestos"  on  the  name.  I  did 
not  know  that  it  was  asphalt  or  had  any  petroleum 
products  in  it,  and  was  not  aware  there  was  any 
hazard  of  explosion  or  fire. 

Cross  Examination 
(T88) 

I  am  37  years  of  age  and  graduated  from  Wash- 
ington State  in  1941.  After  graduation,  I  returned 
to  the  ranch  and  helped  my  father  manage  the 
business.  I  drove  him  around  as  he  was  an  invalid 
and  couldn't  drive.  During  the  time  I  was  in  school, 
I  worked  summers  on  the  ranch  and  helped  operate 
the  place.  During  the  packing  season,  I  was  in 
school.  The  general  work  in  the  operation  of  the 
orchards  in  the  summer  is  mostly  irrigating  and 
spraying. 

In  1947,  after  I  was  out  of  school,  a  new  ware- 
house was  built,  my  father  looking  after  most  of 
that.  I  [43]  don't  remember  whether  the  roofs  on 
the  warehouses  and  other  buildings  were  patched 
after  I  left  school  in  1941,  but  they  might  have 
been.  My  father  ran  the  ranch.  I  helped  him,  but 
he  was  the  boss. 

I  remember  my  deposition  being  taken  on  April  8, 
1954,  in  the  offices  of  my  attorneys,  and,  in  re- 
sponse to  questions,  I  answered  that  I  thought  my 
foreman  could  apply  the  primer  without  any  in- 
structions; that  he  had  put  on  lots  of  roofs;  that 
we  repair  roofs  every  year ;  that  I  did  not  actually 
see  him  put  them  on   or  actually  engage   in  the 
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work;  that  we  get  a  barrel  or  so  of  roofing  and 

patch  roofs  every  year. 

Some  years  we  did  and  some  years  we  didn't.  I  do 
know  that  some  roofs  were  patched  nearly  every  year. 

I  also  testified  on  my  deposition  that  I  knew  the 
roof  coating  had  been  put  on  in  prior  years  be- 
cause we  had  bought  the  roofing;  that  I  didn't 
know  whether  it  was  asphalt  roofing  or  the  same 
thing  that  was  put  on. 

I  thought  Mr.  Rosenbaum  knew  how  to  put  the 
roof  coating  on,  which  is  the  reason  I  didn't  give 
him  the  instruction  book  I  had  received. 

(It  was  stipulated  between  counsel  that  Defend- 
ant's Exhibit  19  for  identification  was  received  by 
the  plaintiff  together  with  Plaintiff's  Exhibit  14.) 
(T9r)-96)   [44] 

Defendant's  Exhibit  18  has  to  do  with  Battleship 
Asbestos  Roofing  Coat;  there  is  nothing  about 
primer  there. 

Defendant's  Exhibit  19  admitted.  (T96) 

The  instruction  book  I  received  by  mail  didn't 
have  anything  in  red  here,  as  I  remember  it,  though 
it  might  have  had.  As  I  remember  it,  is  w^as  small, 
black  letters  in  the  middle  of  the  book.  To  my 
memory.  Defendant's  Exhibit  18  is  entirely  dif- 
ferent from  the  one  I  received  by  mail  with  the 
invoice.  Plaintiff's  Exhibit  14. 

Defendant's  Exhibit  18  admitted.  (T97) 

At  the  time  I  thought  just  anyone  could  put  on 
any  of  the  Battleship  preparations,  because  that  is 
what  was  said  in  the  folder  and  that  is  what  the 
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salesman  told  me.   The   folder   said   any  amateur 
could  put  it  on.  I  got  that  belief  either  from  the 
salesman  or  the  pamphlet. 

The  pamphlet  I  received  from  the  company 
headed  in  bright  colors,  "Read  These  Instructions 
Carefully"  concerned  the  asbestos  roof  coating.  I 
don't  believe  I  read  the  letter  Exhibit  19.  I  didn't 
even  know  I  had  it  until  my  counsel  produced  it 
and  reminded  me  of  it.  I  think  I  told  Mr.  Rosen- 
baum  there  was  an  instruction  booklet,  but  there 
wasn't  any  special  instructions  about  it,  but  I  didn't 
tell  him  there  was  a  letter  with  the  instruction 
booklet. 

All  the  records  pertaining  to  purchases  of  roof 
coating  in  prior  years  were  burned  up  in  the  fire. 
There  might  be  book  entries  of  those  if  we  dug  back 
far  enough,  but  I  don't  know  that  we  would  be 
able  to  find  them.  Mr.  Anderson,  a  certified  public 
accountant,  with  offices  in  the  old  National  Bank 
Building,  has  been  keeping  my  books  for  several 
years.  I  don't  know  whether  he  would  have  those 
records  or  not. 

The  roof  coating  said  it  was  asbestos.  That  is  the 
only  name  it  has  got.  I  have  seen  asbestos  and  it 
is  a  grey  material.  I  did  not  look  at  this  roof  coat- 
ing or  primer  or  Battleship  plastic  or  any  of  the 
other  products  to  see  what  they  looked  like.  I 
thought  this  material  was  asbestos  in  a  liquid  form. 
T  didn't  know  what  it  was.  I  have  seen  roof  coat- 
ing that  was  other  than  black  in  color,  such  as 
aluminum  colored  and  all  different  colors  roofing. 
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I  have  seen  men  spreading  material  on  our  roof 
which  was  black  in  color,  but  it  said  right  on  the 
barrels  it  was  asphalt  roofing. 

I  have  great  faith  in  Mr.  Rosenbaum  and  I  left 
it  n\)  to  him  to  do  whatever  he  felt  best  in  putting 
on  this  roofing.  He  was  worked  there  15  or  16 
years,  had  general  charge  of  the  work,  and  had 
applied  or  supervised  the  application  of  roofing  on 
several  other  occasions.  [46] 

Excerpt  From  Defendant's  Exhibit  No.  19 

***** 

"There's  one  thing  of  importance  regarding  Bat- 
tleship Asbestos  Roof  Coating  that  we'd  like  to 
bring  to  your  attention.  It's  a  product  that  we  be- 
lieve to  be  the  finest  in  existence  for  the  repair  and 
maintenance  of  roofs.  We've  put  all  of  our  chem- 
ical knowledge  and  manufacturing  skill  into  de- 
veloping its  formula  and  composition.  Hence,  its 
quality  and  capability,  to  our  minds,  is  beyond 
question. 

**But  to  get  the  finest  possible  results  it's  neces- 
sary to  apply  it  according  to  our  simple,  printed 
instructions.  Reasonable  care  should  be  exercised 
in  seeing  to  it  that  the  roof  surface  is  well-cleaned 
before  Battleship  is  applied — also  to  see  that  neces- 
sary patching  of  large  cracks  and  breaks  is  done 
before  the  application.  These  preliminaries  to  the 
application  are  easy,  though  extremely  important. 
They  are  clearly  and  simply  explained  in  the  at- 
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tached  booklet,  'Instructions  for  applying  Battle- 
ship.' Please  read  it  over  carefully. 

''Also,  please  see  that  the  recommendations  are 
adhered  to  when  your  shipment  of  Battleship  is 
applied  to  your  roofs.  On  this  basis,  we're  both 
happier — you,  because  your  roofs  are  placed  in  ex- 
cellent condition  at  mighty  low  cost,  and  we,  be- 
cause you're  happy  and  pleased  with  the  results 

obtained  through  using  our  product."  [47] 
*  *  *  *  * 

RHEA  ROSENBAUM 
called  and  sworn  as  a  witness  on  behalf  of  the 
plaintiff,  testified  as  follows:  (T105) 

Direct  Examination 

My  name  is  Rhea  Rosenbaum;  I  reside  at  East 
Farms,  Washington,  right  among  the  Segerstrom 
orchard  property,  with  my  family,  and  have  lived 
there  since  1935.  I  have  been  employed  by  the  Seg- 
erstroms  continuously  since  1935,  but  I  had  worked 
there  previously.  Since  1937  I  have  been  the  fore- 
man, which  involves  the  work  of  growing  the 
apples  and  taking  care  of  the  packing  plant  in 
the  fall,  supervising  the  field  men. 

Prior  to  the  fire  on  July  8,  1953,  I  was  very 
familiar  with  the  large  warehouse  building,  having 
been  in  and  around  it  nearly  every  day  in  my  em- 
ployment. I  think  it  was  around  1946  or  '47  that  I 
had  some  roof  coating  put  on  part  of  this  building, 
and  at  other  times  I  have  done  some  patching 
work. 
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I  went  two  years  to  high  school  and  two  years 
to  business  college.  I  have  never  had  any  training 
or  experience  in  the  fields  of  chemistry  or  engi- 
neering, and  prior  to  the  fire  I  had  no  knowledge 
that  roofing  materials  might  give  off  gas  vapors 
which  were  subject  to  explosion  or  flash  fire. 

The  first  I  learned  that  Mr.  Segerstrom  had  pur- 
chased some  of  the  defendant's  roof  coating  was 
when  it  [48]  arrived  by  auto  freight  about  the  first 
part  of  April.  I  asked  Mr.  Segerstrom  what  should 
be  done  with  it  at  that  time,  and  he  told  me  to  put 
it  in  the  plant  there,  which  was  about  the  only 
place  we  had  for  storage  and  was  where  we  were 
going  to  use  it.  He  instructed  me  to  put  it  on  later 
when  we  had  more  time.  We  put  the  material  in  the 
west  part  of  the  cold  storage  part  of  the  plant.  I 
don't  believe  the  cold  storage  section  was  under 
refrigeration  at  the  time,  because  we  shut  it  off 
right  around  the  first  of  April  and  I  believe  this 
came  in  a  little  later.  It  was  not  under  refrigera- 
tion from  that  time  until  the  time  of  the  fire. 

As  well  as  I  remember,  I  believe  there  were  three 
50  or  55-gallon  barrels  of  the  primer  and  probably 
four  or  five  of  the  roof  coating.  The  only  label  I 
remember  seeing  on  the  roof  coating  was  this  Bat- 
tleship brand,  stating  it  was  asbestos  roof  coating 
and  made  by  the  Panther  Company,  and  the  primer 
had  the  same  label  except  it  said  "Primer".  I  saw 
no  other  label  or  tag  or  anything  of  that  sort  indi- 
cating any  hazard  connected  with  the  material  in 
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those  barrels,  and  I  examined  them  carefully  at 

that  time. 

Two  or  three  days  before  the  fire,  I  am  not  sure, 
but  I  believe  it  was  Monday,  the  6th  of  July,  about 
10  or  11  o'clock,  I  talked  to  Mr.  Segerstrom  about 
applying  the  roof  coating  as  we  had  a  little  time. 
Then  on  Tuesday  night,  which  I  believe  was  the 
7th,  I  called  him  up  after  I  had  [49]  examined  the 
barrels  and  was  wondering  about  the  procedure  of 
putting  it  on.  I  believe  that  was  the  day  before 
the  fire.  At  that  time  I  told  him  we  were  ready 
to  put  this  primer  on  and  that  I  had  examined  it 
and  it  was  awfully  thick,  and  I  asked  him  if  he  had 
any  instructions  or  if  it  took  any  particular  know- 
how  to  put  it  on. 

It  was  on  Monday  that  I  discovered  the  material 
was  pretty  thick.  I  had  opened  up  a  barrel  and 
I  think  I  took  a  stick  and  stirred  it  and  discovered 
it  was  awfully  thick,  and  I  didn't  think  it  could  be 
put  on  in  that  condition.  That  is  the  reason  I  put  it 
out  on  the  porch  where  it  could  warm  up  on  Tues- 
day. I  placed  the  barrels,  three  barrels  of  primer 
and  some  of  the  other,  out  on  a  loading  dock  on 
the  south  side  of  the  building  where  it  was  ex- 
posed to  the  rays  of  the  sun.  It  was  a  warm  day 
with  the  temperature  around  90  degrees. 

We  did  not  attempt  to  apply  any  of  the  material 
on  Tuesday,  but  on  Wednesday  morning  we  took 
a  barrel  of  this  primer  in  and  took  part  of  a  pail 
out  and  up  on  to  the  roof  and  tried  to  spread  it, 
and  we  found  it  was  just  a  little  too  thick,  that  we 
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couldn't  spread  it.  We  brought  the  barrel  into  this 

large  room. 

Plaintiff's  Exhibit  20  for  identification  is  a  floor 
plan  of  the  cold  storage  section  which  I  helped 
prepare.  The  dimensions  of  the  cold  storage  section 
are  50  by  [50]  325  feet,  and  the  floor  plan  is  drawn 
pretty  close  to  a  scale  of  one  inch  equals  10  feet. 
I  think  it  is  a  pretty  accurate  portrayal  of  the 
shape  of  the  cold  storage  section  of  the  building. 
Plaintiff's  Exhibit  20  admitted.  (T119) 

The  reason  I  took  the  primer  inside  the  build- 
ing before  drawing  the  pail  from  it  was  that  we 
were  figuring  on  taking  it  vip  through  the  manhole 
there.  It  was  more  a  matter  of  convenience. 

The  compressor  room  is  indicated  on  the  floor 
plan  by  a  small  square  in  which  I  have  written  the 
words  ''Compressor  Room."  This  room  is  fully 
enclosed  by  concrete  walls.  This  is  the  center  of  the 
floor  plan,  this  half  with  the  two  rooms,  with  the 
door  in  the  center,  the  large  door  in  the  west  end, 
a  door  here,  and  a  door  there  (indicating  on  Ex- 
hibit 20.)  On  the  morning  of  the  fire,  July  8th,  the 
large  door  at  the  west  end  of  the  building  was  open, 
as  were  the  two  doors  in  the  two  partitions  or 
rooms  comprising  the  westerly  half  of  the  building. 

In  the  easterly  half  of  the  building  there  was  one 
large  opening,  and  in  the  extreme  east  end  there  is 
a  door  on  both  the  north  and  south  sides.  The 
similar  marks  on  the  east  wall  indicate  doors  that 
went  into  the  packing  room. 

The  manhole  was  located  directly  above  this  cor- 
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ner  [51]  of  the  compressor  room,  being  the  north- 
east corner,  where  I  have  written  ''Manhole,"  with 
the  permanent  ladder  right  along  that  side. 

Our  plan  was  to  use  a  rope  hook  on  the  pail  in 
lifting  the  material  on  to  the  roof  through  the 
manhole. 

When  the  material  was  set  outside  the  day  be- 
fore, it  was  placed  directly  in  front  of  the  door 
on  the  south  side  of  the  building  directly  to  the 
west  of  the  compressor  room  on  the  loading  dock. 
We  brought  one  barrel  in  and  set  it  in  the  corner 
where  the  east  wall  of  the  compressor  room  joins 
with  the  south  wall  of  the  building.  We  then  drew 
off  the  first  bucket  and  took  it  up  on  the  roof  and 
tried  to  spread  it,  but  found  it  was  too  thick.  The 
material  was  not  as  thick  at  that  time  as  it  was  the 
day  before  when  I  checked  it  inside  the  building, 
but  it  was  still  rather  thick.  On  the  morning  of 
July  8th,  the  temperature  was  again  around  90 
degrees. 

When  I  found  the  material  wouldn't  spread,  I 
went  down  and  made  a  stove.  I  had  observed  roof- 
ing contractors  heating  roofing  material  on  some 
kind  of  a  stove  and  that  was  the  only  way  I  knew 
to  heat  it  after  it  didn't  warm  up  enough  in  the 
sun.  Before  doing  this,  I  again  examined  the  barrel 
as  to  any  instructions,  but  there  were  none. 

I  obtained  a  50-gallon  drum  and  I  cut  a  hole  in 
the  top  about  12  inches  by  18  or  24  inches.  I  guess 
you  would  call  [52]  it  the  side  as  I  laid  the  barrel 
down  len.gthways  so  that  the  side  was  resting  on 
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the  ground.  I  then  cut  a  hole  in  one  end  so  we 
could  get  some  wood  in  and  a  hole  in  the  opposite 
end  for  the  smoke  to  come  out.  The  hole  I  cut  in 
the  top  or  side  of  the  barrel  was  where  we  were 
figuring  on  setting  these  pails. 

I  think  Plaintiff's  Exhibit  21  for  identification 
is  a  fair  representation  of  the  stove  which  I  made. 
The  line  across  the  page  would  represent  the  floor. 
The  hole  in  the  top  was  cut  large  enough  to  ac- 
commodate two  pails  measuring  about  12  inches 
each,  or  about  24  inches,  I  imagine.  The  smoke 
hole  was  pretty  round  in  shape  and  the  one  in  the 
other  end  was  more  or  less  roimd  or  oblong,  prob- 
ably. 

Plaintiff's  Exhibit  21  admitted.  (T131) 

After  making  the  barrel  stove,  I  took  it  up  and 
put  it  in  tliis  large  room  and  we  put  a  fire  in  it 
and  after  a  short  time  we  proceeded  to  use  it  to 
heat  this  material.  We  used  apple  wood  in  building 
the  first  and  we  let  it  burn  awhile  until  it  burned 
do\^Ti  and  we  started  to  heat  the  material.  By  that 
time  the  fire  was  more  or  less  coals.  The  reason  I 
did  that  was  because  I  thought  it  would  not  be  very 
nice  to  work  where  there  was  flames.  I  had  no  idea 
that  the  material  would  have  a  tendency  to  give  off 
vapors  that  would  be  explosive.  I  thought  it  might 
possibly  burn  if  some  of  it  spilled  directly  on  the 
fire,  but  not  in  such  [53]  proportions  as  to  endanger 
the  building.  I  didn't  think  there  was  any  danger 
involved  in  heating  the  material  on  this  stove. 

I  have  placed  on  Exhibit  20  a  small  circle  with 
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the  figure  "1"  and  my  initials  "R.R."  indicating 
where  the  barrel  stove  was  located.  With  reference 
to  the  north  and  south  walls,  we  tried  to  place  it 
as  near  the  center  as  possible  and  it  was  30  or  35 
feet  east  of  the  west  partition.  This  room  had  a 
concrete  floor;  the  walls  were  pumice  block  with  a 
wood  lining  with  insulation  in  between;  the  ceiling 
was  of  wooden  construction,  18  feet  high;  and  the 
roof  was  a  round  roof. 

We  used  four  pieces  of  angle  iron  to  support 
the  pails  on  top  of  the  barrel  stove  and  to  stabilize 
them. 

Plaintiff's  Exhibit  22  for  identification  is  the  type 
but  not  one  of  the  actual  buckets  we  were  using. 
Plaintiff's  Exhibit  22  admitted.  (T136) 

Tom  Woods  was  delegated  by  me  to  tend  to  the 
fire  and  heating  of  the  material  on  the  stove,  and 
Roy  Torvik  and  Elwood  Rosenbaiun,  my  brother, 
were  going  to  spread  the  material  on  top  of  the 
roof.  I  was  not  present  at  all  times  during  that 
morning  but  was  back  and  forth.  I  told  Mr.  Woods 
to  be  a  little  bit  careful  and  not  spill  a  bucket, 
something  to  that  effect,  in  handling  this  material 
while  being  heated  [54]  on  the  stove,  for  the  reason 
I  presumed  it  might  burn  if  it  were  spilled  di- 
rectly on  the  fire.  I  didn't  know  to  what  extent  it 
might  burn,  but  I  didn't  figure  it  would  amount  to 
too  much.  I  believe  I  mentioned  to  Mr.  Woods  not 
to  put  any  wood  in  only  just  when  the  fire  got  down 
low,  something  to  that  effect,  to  keep  it  to  coals  as 
much   as  possible.   Of  course,  you  have   to   add  a 
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little  wood  once  in  awhile  to  keep  your  fire  going. 

It  must  have  been  about  8:30  or  9  o'clock  that 
we  started  heating  this  material.  I  was  back  and 
forth  there  probably  three  or  four  times  that  morn- 
ing and  no  trouble  was  experienced  while  I  was 
there.  Around  11 :30  or  20  minutes  to  12,  I  returned 
to  the  building  and  I  told  the  boys  to  finish  up  that 
barrel  of  primer  and  quit  for  the  day  as  it  was 
getting  rather  windy.  They  were  nearly  through 
with  the  barrel.  I  left  a  little  before  noon. 

My  brother,  Elwood,  was  the  only  one  who  had 
his  limch  witji  him  and  I  believe  I  suggested  he 
eat  his  lunch  there.  I  don't  believe  I  gave  him 
any  particular  instructions  as  to  the  pails  or  the 
fire  in  the  stove.  I  did  not  return  then  until  the 
fire  occurred. 

The  door  at  the  west  end  of  the  building  was 
open  during  the  entire  morning,  as  were  the  doors 
on  the  two  inner  portions,  the  door  on  the  south 
side  of  the  building  by  the  compressor  room.  I 
don't  remember,  but  I  don't  believe  the  [55]  doors 
on  the  north  side  of  the  building  were  open. 

In  placing  the  stove  inside  of  the  room  when  I 
decided  to  heat  the  material,  I  didn't  think  there 
was  the  least  bit  of  danger  in  that  large  room  as 
I  hadn't  seen  anything  on  the  barrels  or  had  any 
instructions  to  that  effect,  and  it  was  a  matter  of 
convenience  in  taking  it  up  through  the  manhole, 
rather  than  carrying  it  up  over  those  docks. 

I  believe  Mr.  Woods  took  his  finger  and  dipped 
it  in  the  material  to  see  when  it  was  warm  enough 
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or  thin  enough  to  spread.  I  would  say  he  was  leav- 
ing the  material  on  the  stove  about  10  or  15  minutes. 

I  would  say  this  material  smelled  a  good  deal 
like  tar  as  we  were  taking  it  from  the  barrel.  I 
did  not  detect  any  fumes  or  odor  that  smelled  like 
gasoline  or  anything  of  that  sort. 

There  might  have  been  a  few  pallets  at  about  the 
extreme  east  end  of  this  large  room;  otherwise,  the 
room  was  empty.  To  my  knowledge,  none  of  this 
material  was  spilled  on  the  floor. 

On  my  way  back  to  the  building  about  1  o'clock 
from  lunch,  I  saw  the  smoke  when  I  was  about  a 
half  or  three-quarters  of  a  mile  away.  I  started 
over  to  call  the  fire  department,  but  was  informed 
they  had  already  been  called,  so  I  went  back  to  the 
building  and  tried  to  help  the  fire  department  when 
they  came.  [56] 

When  I  arrived  at  the  building,  I  found  a  fire 
going  and  smoke  coming  out  of  the  roof.  It  seemed 
like  the  whole  inside  of  that  large  room  was  burn- 
ing. 

I  never  had  any  knowledge  or  inkling  that  this 
primer  was  subject  to  giving  off  any  vapors  that 
might  explode  or  cause  a  flash  fire.  I  never  had 
any  experience  with  such  a  thing  in  the  past. 

After  the  fire,  we  had  one  barrel  of  primer  that 
was  full  and  another  with  very  little  left  in  it  of 
the  three  barrels.  Apparently,  the  one  had  been 
spilled  sometime  in  the  confusion  of  the  fire.  Only 
the  empty  barrel  remained  of  the  one  inside  the 
building. 
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We  took  the  full  barrel  of  material  down  to  the 
headquarters  at  my  house  and  placed  it  under  a 
tree  when  we  started  cleaning  up.  I  believe  it  was 
at  your  instructions  that  we  did  this.  Later  you 
told  me  to  place  it  under  cover,  and  I  put  it  under 
a  machine  shed  where  it  has  remained  until  this 
time.  I  know  there  have  been  samples  taken  from 
the  barrel  from  time  to  time. 

Plaintiff's  Exhibits  1  to  4,  inclusive,  for  identi- 
fication represent  the  burning  of  the  Segerstrom 
building.  I  don't  know  who  took  the  pictures,  but 
th(^y  are  a  fair  representation  of  the  building  as  it 
was  burning. 

Plaintiff's  Exhibits  1-4,  inclusive,  admitted. 
(T147)     [57] 

(It  was  stipulated  that  Plaintiff's  Exhibits  5  to 
10,  inclusive,  were  photographs  of  the  remains  of 
the  Segerstrom  building  after  the  fire.) 

Plaintiff's  Exhibits  5-10,  inclusive,  admitted. 
(T147) 

(It  was  stipulated  that  Plaintiff's  Exhibit  11  for 
identification  was  an  aerial  photograph  of  the  build- 
ing taken  after  the  fire.) 

Plaintiff's  Exhibit  11  admitted.  (T148) 

The  large  section  with  the  walls  remaining  shown 
in  the  aerial  photograph,  Exhibit  11,  is  the  cold 
storage  section,  and  the  foundation  of  the  packing 
section  is  shown  to  the  east. 
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Cross  Examination  (T149) 
The  fire  occurred  on  "Wednesday,  July  8th,  and 
it  was  the  day  before  that  we  put  the  barrels  out 
on  the  loading  dock  which  extended  probably  nine- 
tenths  of  the  way  along  the  south  side  of  the  build- 
ing. There  were  three  large  doors  on  the  south  side 
of  the  building,  plus  a  little  door  in  the  compressor 
room.  We  put  the  barrels  out  a  little  before  noon 
on  July  7th,  the  day  before  the  fire.  Prior  to  that, 
they  had  been  in  the  cold  storage  section.  I  think 
the  refrigeration  had  been  shut  off  shortly  before 
the  barrels  were  placed  in  there.  The  cold  storage 
section  had  [58]  been  under  refrigeration  and 
maintained  at  a  temperature  of  about  32  or  33  de- 
grees all  winter  prior  to  its  being  shut  off.  Then 
the  doors  were  kept  closed  during  the  balance  of 
the  spring  and  summer  pretty  much,  except  when 
working  there. 

The  walls,  ceiling  and  doors  of  the  cold  storage 
section  were  insulated  with  about  8  inches  of  balsam 
wool  and  Zonalite  insulation. 

On  Monday,  two  days  before  the  fire,  I  opened  a 
barrel  of  the  primer  and  took  a  stick  and  stirred 
around  and  saw  that  it  was  awfully  thick,  so  I  junst 
presumed  that  we  couldn't  pour  it  out.  The  opening 
in  the  barrel  was  about  two,  two  and  a  half  inches. 
I  just  poked  the  stick  down  in. 

Then  the  next  day  toward  noon  we  moved  it  out 
on  the  loading  dock,  which  had  a  partial  roof  some 
8  or  9  feet  high  above  the  dock  extending  out  to 
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about  the  same  extent  as  the  dock  itself.  The  dock 
was  constructed  so  that  apples  could  be  wheeled 
across  the  dock  and  directly  into  a  freight  car,  and 
the  roof  was  there  to  protect  the  apples  or  anything 
that  might  be  there  waiting  to  be  loaded.  This  was 
just  a  small  porch  over  the  doorway  of  about  the 
width  of  the  door,  between  5  and  6  feet.  The  barrels 
were  in  the  sim  in  the  afternoon.  That  is  the  door 
near  the  compressor  room  on  the  south  side  of  the 
building.  The  door  on  the  west  end  is  the  widest  one, 
being  over  12  feet. 

The  morning  of  the  fire  I  went  to  work  sometime 
[59]  after  7.  Our  working  hours  are  7  to  4:30.  It 
was  probably  sometime  between  7  and  8  that  we  got 
started  that  morning  and  moved  one  of  the  barrels 
inside.  We  put  a  spigot  on  the  barrel  and  then  laid 
it  on  its  side.  AVe  didn't  try  to  stir  it.  The  spigot 
was  large  enough  to  fit  a  2  or  2%  inch  hole,  and  the 
orifice  where  the  material  came  out  was  probably 
an  inch  and  a  quarter  or  an  inch  and  a  half.  I 
found  that  it  had  thinned  out  some  since  the  prior 
day  so  that  it  would  run  x^retty  slow  through  the 
spigot.  In  my  opinion,  it  wouldn't  have  run  through 
the  spigot  the  day  before. 

(An  objection  was  made  to  the  question:  ''And 
if  you  had  known  the  instructions  told  you 
to  leave  it  in  a  warm  place  for  72  hours,  you  would 
have  done  that,  wouldn't  you?"  on  the  grounds  of 
calling  for  a  conclusion  of  the  witness  and  specula- 
tion; overruled.)  (T158-159) 

"Well,  I  presume  I  would." 
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I  did  draw  out  a  bucket  of  the  material. 

Plaintiff's  Exhibit  22  is  not  one  of  the  buckets 
we  were  using.  As  far  as  I  know,  the  buckets  we 
were  actually  using  were  thrown  away.  I  couldn't 
find  any  of  them.  They  were  similar  to  Exhibit  22, 
but  I  don't  know  if  they  had  the  same  type  of 
bottom  fastening,  nor  do  I  know  what  Exhibit  22 
contained  when  it  was  received.  We  had  quite  a  few 
of  those  around  which  had  contained  insecticides 
originally,  and  we  [60]  needed  many  pails  for  use 
in  spraying  so  we  had  picked  up  pails  here  and 
there. 

I  had  also  set  out  two  or  three  barrels  of  the 
roof  coating  on  the  loading  dock  outside  of  the 
door. 

I  went  up  and  watched  the  men  try  to  spread 
the  material  on  the  roof.  I  am  a  working  foreman, 
I  do  repair  work,  but  I  am  not  supposed  to  do  too 
much  work.  We  were  using  new  brushes  that  Mr. 
Segerstrom  had  purchased.  I  concluded  it  was  still 
too  stiff  to  spread. 

It  did  not  occur  to  me  to  let  it  sit  out  in  the 
s\ui  to  thin,  because,  being  90  degrees,  I  presumed 
tliat  it  should  have  warmed  up  enough  to  spread  it. 
It  wasn't  90  degrees  the  night  before.  I  had  had 
no  trouble  in  spreading  primer  before  was  what  I 
was  going  by.  I  don't  know  what  the  temperature 
was  the  night  before.  We  didn't  open  the  bungs  or 
test  the  material  in  but  the  one  barrel. 

After  building  the  barrel  stove,  we  made  a  frame 
around  under  the  barrel  with  brick  to  keep  it  solid. 
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We  obtained  the  apijle  wood  from  a  supply  we 
keep  sawed  up  on  the  place  at  all  times  for  use 
as  fire  wood  and  some  of  which  we  sell.  We  did 
not  choose  any  particular  size,  but  it  was  the  right 
length  because  we  had  used  it  for  heating  the  build- 
ing in  the  packing  season.  It  would  probably  aver- 
age 28  to  32  inches  in  length  and  3  to  6  or  7  inches 
in  diameter,  with  a  very  few  smaller  pieces.  We 
had  to  use  a  little  [61]  kindling  to  start  the  fire. 

After  the  fire  was  built,  we  waited  until  it  burned 
down.  I  started  the  fire  myself,  while  Mr.  Woods 
put  the  pails  on  the  fire.  I  stayed  there  for  the 
start  of  the  operation  and  then  I  had  men  work- 
ing other  places,  I  was  gone  part  of  the  time.  I 
don't  recall  that  I  added  more  wood  to  the  fire  that 
morning,  but  there  was  probably  some  added  be- 
cause^ it  wouldn't  burn  a  half  a  day.  I  think  I  saw 
some  added  a  time  or  two  as  the  fire  would  go  down. 
The  last  time  I  was  there,  between  11:30  and  a 
quarter  to  12,  everything  seemed  to  be  going  all 
right  as  far  as  I  could  tell. 

The  only  odor  I  noticed  from  the  material  was 
the  tar  smell.  I  never  noticed  any  petroleum  smell 
in  drawing  it  out  of  the  barrel  or  later.  I  did  not 
know  the  material  would  be  dangerous  if  exposed 
to  a  flame.  I  hadn't  thought  much  about  it. 

My  deposition  was  taken  on  the  7th  of  January 
in  the  offices  of  Cashatt  &  Williams  when  I  was 
asked  various  questions  and  testified  I  presumed 
the  material  might  be  dangerous  if  exposed  to  a 
flame,  but  I  had  in  mind  if  it  came  directly  in 
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contact  with  the  flames.  I  answered  "Yes"  to  the 
question  my  common  sense  would  tell  me  that,  but 
I  was  thinking  in  terms  of  it  might  burn  if  it  came 
in -contact  with  the  fire.  In  reply  to  a  question  as 
to  whether  I  [62]  distinguished  any  odor  as  to  this 
primer  we  were  using,  I  answered  that  it  just 
smelled  like  tar  or  probably  a  petroleum  smell, 
which  was  true  at  the  time  and  is  true  yet.  In 
response  to  the  question :  '  'It  had  the  smell  of  petro- 
leum?" I  answered,  "Yes,  I  guess  that  is  it."  To 
the  question:  "When  you  said  'tar,'  you  were  re- 
ferring to  pine  tarf  I  replied,  "Yes,  black  stu:ff." 
To  the  question:  "If  you  know  pine  tar,  that  is 
very  similar  to  that  which  is  used  for  roofing,  but 
asphalt  also  is  frequently  used  for  roofing.  Which 
one  did  you  mean  when  you  said  'tar*?'  "  I  answered, 
"I  meant  asphalt." 

I  did  not  know  what  asphalt  was  at  the  time;  I 
am  not  familiar  with  roofing;  I  have  heard  them 
talk  about  tar  roofing.  I  presume  I  knew  what  a 
petroleum  smell  was,  and  I  knew  that  petroleum 
was  inflammable  and  dangerous  to  have  around  fire 
in  one  sense  of  the  word,  that  when  you  talk  about 
petroleum,  I  think  about  gas  or  something.  I  imag- 
ine there  are  several  products  of  petroleum.  I  au- 
tomatically think  of  gas  when  petroleum  is  referred 
to.  I  did  not  know  that  petroleum  gives  off  a  gas. 
There  is  a  smell  to  it,  and  I  guess  that  is  the  smell 
I  smelled  the  morning  of  July  8th  when  I  put  this 
stuff  on  the  fire,  I  don't  just  remember. 

If  I  had  been  given  an  instruction  book  which 
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said:  "Do  Not  Heat  or  Thin  Battleship,"  I  wouldn't 

have  done  that,  as  I  usually  obey  orders.  [63] 

After  the  fire,  there  was  one  barrel  we  had  had 
inside  the  building  drawing  the  primer  from  that 
was  practically  empty  before  the  fire  started  and 
the  other  two  were  still  out  on  the  platform,  one 
of  which  had  been  turned  over  and  the  other  one 
we  salvaged  was  still  sitting  there.  Altogether  there 
were  two  barrels  of  primer  on  the  platform  and 
T  believe  two  or  three  of  the  roof  coating.  The 
barrels  of  roof  coating  were  turned  over  and  the 
contents  spilled.  I  don't  know  how  the  bungs  or 
plugs  got  out  of  the  opening  of  these  barrels.  I 
think  the  primer  and  the  roof  coating  were  in 
pretty  much  the  same  type  of  barrels.  One  barrel 
of  primer  was  also  spilled,  but  the  barrel  itself 
was  pretty  much  intact.  It  looked  as  though  the 
stuff  had  apparently  spilled  out  through  the  bung 
of  the  barrel.  I  don't  know  whether  the  bung  had 
been  removed,  but  it  wasn't  there  after  the  fire. 

The  barrel  of  primer  that  we  saved  seemed  to 
be  sitting  out  in  front  where  they  applied  more 
water.  I  presume  that  is  the  reason  it  wasn't  turned 
over.  The  bung  was  still  in  it,  but  I  don't  know  if 
it  was  still  in  tight.  I  hauled  it  down  to  the  place 
but  I  didn't  open  it. 

During  the  fire  there  was  a  large  amount  of 
water  poured  on  this  warehouse  and  on  this  loading 
dock  and,  I  presume,  on  the  barrels  of  primer, 
although  I  wasn't  watching  them.  We  had  our  own 
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fire  hose  at  the  plant  but  it  wasn't  [64]  used  at 

the  fire. 

I  couldn't  recall  the  date  but  it  was  soon  after 
the  fire  that  I  removed  this  barrel  from  the  plat- 
form and  took  it  out  to  my  place  at  Mr.  Williams* 
suggestion. 

(Mr.  Williams  advised  counsel  it  was  the  follow- 
ing Monday,  five  days  later.) 

Mr.  Cashatt  and  Mr.  Williams  had  been  out  in 
the  meantime  with  some  other  gentleman  a  day  or 
two  after  the  fire.  I  don't  know  as  I  was  with  them, 
but  I  think  they  looked  at  the  barrels  of  roofing 
material.  They  talked  to  me  something  about  it. 

To  my  memory,  there  was  no  water  spilled  on  top 
of  this  barrel  that  remained  intact  that  hadn't  been 
spilled.  With  the  rim  around  the  top,  if  water 
from  the  fire  had  landed  on  top  of  the  barrel  and 
the  bung  had  been  open  or  loose,  it  could  have  run 
into  the  barrel.  I  didn't  pay  too  much  attention  to 
it  as  I  was  pretty  excited  over  the  deal.  If  there 
is  any  water  in  the  primer  now,  I  don't  know  how 
it  got  there. 

To  my  knowledge,  the  first  samples  taken  from 
this  barrel  was  sometime  last  fall  by  a  gentleman 
with  Mr.  Williams  and  Mr.  Cashatt  whom  I  didn't 
know.  I  saw  him  only  at  a  distance.  The  next 
samples  I  know  that  were  taken  was  early  this 
spring.  I  believe  I  met  Mr.  McGivern  from  Gon- 
zaga  when  he  took  samples,  but  I  couldn't  say  for 
sure.  [65]  That  was  sometime  later  in  the  winter. 

If,  at  the  time  Mr.  McGivern  came  out  to  take 
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his  samples  late  last  winter  or  early  this  spring, 
the  barrel  was  only  three-fourths  full,  I  don't  know 
what  became  of  the  balance  of  the  contents.  The 
barrel  had  been  under  a  machine  shed  at  ranch 
headquarters  since  the  time  it  was  removed  from 
the  loading  dock. 

The  fire  hose  we  had  was  located  at  the  east  end 
of  this  room.  We  had  a  fire  extinguisher  in  the 
compressor  room  and  another  two  or  three  were  in 
the  packing  room. 

As  Mr.  Segerstrom  testified,  I  have  had  some- 
thing to  do  with  putting  on  roof  coating  and  doing 
patch  work  from  time  to  time  on  these  warehouses 
on  the  Segerstrom  place.  To  my  recollection,  in  '46 
and  '47  we  used  similar  material,  put  on  a  primer 
first  and  then  the  heavy  coat  later.  In  the  mean- 
time, I  have  had  the  men  patch  leaks  here  and 
there.  I  remember  one  of  the  men  who  did  this  was 
a  man  by  the  name  of  Bennett,  who  isn't  working 
for  us  now,  and  another  by  the  name  of  Kato,  a 
Japanese  boy  we  had  working  there.  I  was  around 
at  the  time  and  showed  them  how  to  do  it.  I  pre- 
sume it  was  asphalt  patching  material,  but  I  don't 
even  know  the  name  of  it.  The  material  had  been 
on  the  place  for  sometime.  It  was  black  and  had 
pretty  much  the  same  odor.  It  was  thin  enough  to 
apply  without  putting  it  over  a  fire.  We  kept  it,  I 
believe,  probably,  in  the  basement  of  this  building 
before  [66]  it  was  applied,  which  is  not  refrig- 
erated. 
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We  didn't  open  either  of  the  barrels  of  the  roof 
coating  as  we  hadn't  gotten  to  that  yet. 

I  had  observed  the  heating  apparatus  used  by 
roofing  contractors  only  at  a  distance  driving  along, 
but  I  never  went  up  and  checked  them  to  see  how 
they  were  arranged. 

I  think  I  told  Mr.  Woods  to  be  careful  with  this 
stuff  over  the  fire  and  around  the  fire,  because  I 
thought  it  might  burn  if  it  was  to  come  in  contact 
with  the  fire.  It  never  entered  my  mind  that  there 
was  any  danger  in  putting  petroleum  over  an  open, 
hot  fire.  I  believe  Mr.  Woods  was  carrying  the  ma- 
terial up  in  a  pail  and  pouring  it  into  these  other 
containers  on  top.  He  was  more  or  less  keeping  the 
edges  of  the  pails  cleaned  off  the  best  he  could  by 
using  a  stick  and  scraping  it  off  and  then  we  had 
a  sack  or  two  he  would  rub  it  off.  I  didn't  tell  him 
to  do  that,  but  I  thought  it  was  all  right  for  him 
to  keep  it  clean,  as  it  might  catch  fire  because  of 
the  heat  coming  up  the  side  of  the  pail. 

I  am  not  too  familiar  with  what  a  hip  roof  is, 
but  I  would  call  the  roof  on  the  building  a  rounded, 
arched  roof. 

I  stated  on  direct  I  thought  there  was  no  danger 
of  building  a  fire  in  this  large  room  and  putting 
this  stuff  over  the  fire.  I  think  this  room  would  be 
large  enough  for  [67]  that  purpose.  I  thought  there 
would  probably  be  danger  involved  in  a  room  with 
a  7  or  8  foot  ceiling.  I  don't  think  a  person  would 
want  to  do  it  in  a  small  room;  I  wouldn't  want  to 
do  it  in  the  kitchen  of  my  house.  I  don't  know  as 
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I  thought  much  about  what  would  hapi^en  in  that 
event.  I  just  thought  this  big  room  was  kind  of  like 
outdoors,  this  large  room.  I  didn't  think  there  would 
have  been  an  explosion  in  a  room  the  size  of  a 
kitchen.  I  thought  if  the  room  was  large  enough, 
it  was  reasonably  safe.  I  presume  a  living  room 
or  kitchen  or  something  would  be  unsafe,  because 
you  would  be  close  to  the  walls  and  probably  have 
a  floor  in  it,  and  so  on. 

I  didn't  think  at  the  time  it  was  dangerous  to 
cook  petroleum  over  a  hot  fire.  I  knew  something 
radically  went  wrong  after  the  fire  started. 

A  wind  came  up  the  day  of  the  fire  about  10:30, 

II  o'clock  after  being  more  or  less  quiet  in  the 
morning.  It  was  from  the  southwest.  The  door  on 
the  west  end  of  the  building  was  open.  It  must  be 
around  12  feet  wide  and  probably  10  feet  high. 

(It  was  agreed  between  counsel  that  the  door 
oil  the  west  end  of  the  building  would  be  measured.) 

The  two  inside  doors  of  the  refrigerated  build- 
ing were  also  open.  Those  are  the  ones  between  the 
two  sections  and  they  are  pretty  near  as  large  as 
that  other  one,  maybe  [68]  mthin  a  foot.  The  ob- 
ject you  have  indicated  in  Exhibit  8,  I  would  say 
that  is  the  north  door  from  the  outside.  I  can't  see 
anything  in  the  photographs  indicating  the  parti- 
tion in  the  l)uilding. 

Redirect  Examination  (T191) 
When  I  said  that  when  I  thought  of  petroleum, 
I  thought  of  gas,  I  guess  I  meant  gasoline,  not  a 
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vapor  like  heating  gas  or  cooking  gas.  I  was  just 
using  a  common  abbreviation  for  gasoline  when  I 
said  ''gas."  I  never  gave  it  any  thought,  I  never 
thought  petroleum  gave  ofl  any  gas  vapors  which 
might  be  subject  to  explosion,  before  the  fire. 

The  barrel  that  I  moved  over  still  has  a  label 
on  saying  "Primer,"  but  I  think  it  is  pretty  well 
faded  or  weathered.  I  doubt  if  you  can  read  that. 
I  am  definitely  sure  that  is  the  barrel  of  primer. 

In  my  deposition  which  was  partially  quoted,  I 
also  testified  that  I  didn't  know  what  asphalt  was 
made  from,  as  well  as  I  remember;  that  I  knew  it 
was  inflammable  if  a  flame  got  in  the  top  of  it ;  that 
that  was  the  reason  we  let  the  flames  go  out;  that 
in  heating  this  material  over  those  coals,  I  never 
thought  there  was  any  danger  at  all;  that  I  had 
observed  contractors  using  kind  of  a  stove  in  heat- 
ing their  material  in  the  roofing  business  and  that 
that  is  what  gave  me  the  idea.  [69] 

(An  objection  was  made  to  the  question:  ''And 
as  of  that  time,  before  this  fire  occurred,  in  your 
thinking  that  the  material,  if  a  flame  got  on  top  of 
it,  that  it  might  cause  the  material  to  bum,  a  fire 
of  what  proportions  did  you  think  might  result?" 
on  the  ground  of  its  being  entirely  too  speculative; 
overruled.)  (T193-194) 

About  all  I  ever  thought  about  it,  might  be  a 
little  blaze  that  could  be  rubbed  out,  or  something 
to  that  effect,  probably  just  a  little  blaze,  never 
thought  there  was  a  bit  of  danger. 
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In  heating  tliis'  material  in  a  small  room  like  a 
kitchen  or  living  room,  I  thought  the  flame  might 
be  too  close  to  the  low  ceiling;  not  that  there  would 
be  any  danger  of  an  explosion.  Had  there  been  any 
printed  warning  on  these  barrels  in  connection  with 
heating  or  exposing  this  material  to  an  open  flame, 
I  wouldn't  have  done  what  I  did. 

(Witness  excused  and  cause  adjourned  to  10 
o'clock  a.m.,  Wednesday,  April  28,  1954.) 

Spokane,  Wash.,  Wed.,  April  28,  1954,  10  a.m. 

A  discussion  was  had  between  Court  and  Counsel 
pertaining  to  plaintiff's  theory  of  measure  of  dam- 
ages out  of  the  presence  of  the  jury.  (T196-203) 

Plaintiff's  Exhibit  19  was  read  to  the  jury 
(T204)   [70] 

It  was  stipulated  between  counsel  that  Plaintiff's 
Exhibits  23  and  24  for  identification  were  standard 
labels  for  Battleship  Primer  and  Battleship  Asbestos 
Roof  Coating  and  would  be  attached  to  the  said 
materials  in  the  regular  course  of  business.  (T206) 
Plaintiff's  Exhibits  23  &  24  admitted.  (T206) 

TOM  WOODS 
called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, testified  as  follows: 

Direct  Examination  (T207) 
I  live  at  East  Farms,  Washington,  right  near  the 
packing  house  that  burned,  where  I  have  lived  about 
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four  years.  I  am  employed  by  Mr.  Segerstrom  and 

was  so  employed  on  July  8,  1953. 

I  remember  the  day  of  the  fire  and  I  was  right 
there  when  it  happened  taking  care  of  the  roofing. 
When  I  came  to  work  that  morning,  I  understood 
we  were  going  to  put  the  roofing  on.  I  saw  the  bar- 
rel over  in  the  south  comer  by  the  compressor 
room,  the  one  we  hoisted  up  on  a  platform  so  we 
could  draw  from  it.  I  couldn't  be  positive  if  there 
was  any  other  barrels  in  the  room.  I  couldn't  swear 
if  that  was  the  primer  or  the  asbestos  roof  coating. 

I  recall  drawing  the  first  bucket  from  that  barrel. 
We  had  to  heat  it,  so  after  we  got  the  fire  going 
[71]  and  got  the  coals,  we  put  it  on  where  we  was 
going  to  heat  it. 

Before  we  started  to  heat  it,  we  tried  to  spread 
the  first  bucket  on  the  roof.  They  called  me  up 
there  afterwards  and  said  it  was  too  thick,  they 
had  to  reduce  it  down,  heat  it.  It  would  hardly  run 
out  of  the  drum,  out  of  the  spigot.  That  first  bucket 
wouldn't  hardly  pour  on  the  roof  at  all. 

Rhea  Rosenbaum  decided  it  was  to  be  heated, 
said  we  had  to  thin  it  down.  He  went  and  cut  a 
big  drum  out,  one  of  these  big  barrels,  oval-shape, 
and  then  we  had  cross  pieces  across  here,  four,  I 
believe,  about  that  wide,  two  feet  and  something, 
anyway.  The  barrel  stove  was  then  placed  about  20 
feet  from  the  south  side  and  about  15  or  20  feet 
from  where  we  hoisted  it  up. 

The  small  room  at  the  south  side  of  the  building 
is  the  compressor  room  shown  on  Exhibit  20.  We 
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had  the  stove  where  the  mark  ''No.  1"  and  the  ini- 
tials "R.R."  appear  on  Exhibit  20.  The  ladder  up 
to  the  manhole  was  15  or  20  feet  away  from  the 
stove.  The  barrel  of  roofing  material  was  back  from 
the  compressor  room  sonth,  about  over  next  to  the 
wall,  in  the  position  indicated  by  the  initials  next 
to  the  little  circle  "T.W." 

There  was  nothing  in  the  room  we  were  heating 
the  material  in  except  possibly  a  few  pallets  at  the 
east  end. 

When  Mr.  Rosenbaum  brought  this  barrel  stove 
back,  [72]  we  fixed  it  all  up  and  blocked  it  up  good 
and  put  our  four  irons  on  it  across  the  stove  and 
put  our  buckets  on  there.  First,  we  built  a  fire  of 
aj)ple  tree  wood  and  let  it  burn  down  to  coals.  I 
put  two  buckets  at  a  time  on  the  stove  and  one 
bucket  was  put  on  so  it  would  heat  faster  than  the 
other.  I  think  it  was  about  9  or  9:30  before  we  got 
started  heating  the  material. 

I  would  let  the  material  get  so  that  it  was  thin 
enough  to  pour,  T  would  say  a  little  better  than 
hikewarm,  and  lots  of  times  I  would  test  it  by  stick- 
ing my  finger  in  the  material.  It  never  got  so  hot 
that  I  couldn't  stick  my  finger  in  it.  I  would  leave 
the  buckets  on  about  10  or  15  minutes.  I  don't  think 
any  of  them  was  on  over  15  minutes.  When  I  tested 
with  my  finger,  it  was  to  see  whether  it  was  thin 
enough  and  whether  it  was  getting  too  hot. 

When  I  decided  the  material  was  thin  enough,  I 
would  climb  up  the  ladder  and  pull  the  bucket  up 
with  a  rope  with  a  hook  attached  to  the  bail  of  the 
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bucket.  Then  I  would  empty  the  tar  in  the  other 
two  buckets  on  the  roof  and  go  back  after  another 
one.  Elwood  Rosenbaum  and  Roy  Torvik  were  work- 
ing on  the  roof  and  I  would  divide  my  bucket  into 
their  two  buckets. 

I  never  got  the  buckets  over  two-thirds  full  when 
I  put  them  on  the  stove,  half  to  two-thirds.  I  had 
never  a  blazing  fire  while  I  was  heating  this  mate- 
rial, just  the  [73]  coals  is  all  there  was.  After  you 
build  a  big  fire  with  apple  tree  wood,  they  are 
pretty  nice  big  coals.  I  was  around  that  stove  all 
morning  until  noon.  I  couldn't  say  how  many  buck- 
ets I  heated  on  the  stove,  but  the  barrel  I  was  draw- 
ing from  was  getting  pretty  well  empty  by  noon, 
probably  a  third  full,  maybe  not  that  much. 

I  never  had  any  trouble  all  morning,  never  spilled 
any  of  the  material  on  the  floor,  and  I  didn't  add 
any  wood  during  the  morning.  We  had  a  big  bunch 
of  coals  when  we  started  and  only  worked  two  or 
three  hours.  It  was  after  noon  that  the  wind  came  up. 

At  noontime,  I  went  home  for  dinner  and  Rhea's 
brother  stayed  at  the  warehouse.  I  got  back  about 
12:30,  Before  leaving  for  lunch,  I  took  the  buckets 
off  the  stove  and  put  them  back  away  from  the 
stove,  and  when  I  returned,  there  weren't  any 
buckets  on  the  stove. 

After  I  came  back  from  lunch,  Mr.  Rosenbaum 
said  we  would  just  put  a  few  buckets  on;  that  the 
wind  was  getting  so  bad  we  would  have  to  quit  on 
top  of  the  roof.  At  this  time  there  was  no  material 
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spilled  on  the  floor  or  any  place,  it  was  the  same 

way  I  had  left  it. 

Then  the  other  two  fellows  went  back  up  on  the 
roof  and  I  put  two  buckets  of  tar  on  the  stove,  set 
one  on  so  it  would  heat  faster  and  set  the  other  over 
to  one  side.  There  was  more  heat  under  the  center 
portion  of  the  stove.  [74]  Then  about  a  quarter  to 
one  or  ten  minutes  to  one  I  took  one  bucket  up  to 
the  roof  and  emptied  it,  the  same  as  I  always  did, 
and  went  back  down  after  another  one.  At  that 
time  there  was  one  bucket  on  the  stove  and  there 
was  no  fire  or  flames  in  the  stove.  There  was  no 
wood  in  it  at  all,  just  coals.  I  tested  that  bucket  on 
the  stove  and  set  it  over  so  it  would  heat  faster  and 
turned  around  and  started  to  get  another  bucket. 
It  wasn't  quite  thin  enous^h  or  hot  enous^h  yet.  I 
tested  it  with  my  finger  and  it  was  getting  warm, 
all  right,  but  by  the  time  I  got  another  bucket,  it 
would  be  about  right  to  take  up  there  then. 

Then  I  started  over  to  the  barrel  to  get  another 
bucket,  I  had  my  back  turned  to  the  stove,  and 
there  was  just  a  big  "whoosh"  and  I  looked  around 
and  there  was  fire  on  the  ceiling.  I  don't  think  I 
could  make  a  sound  as  loud  as  it  was.  It  was  just 
like  a  great  big  "whoosh,"  just  like  that,  I  had 
never  heard  any  sound  like  it  before.  When  I  looked 
back,  everything  was  on  fire,  the  whole  ceiling  inside 
of  the  room.  The  time  I  looked  back,  there  was  no 
fire  on  the  stove,  but  just  about  three  seconds  later 
she  is  coming  right  back  do^vn  on  the  floor  from 
that  round  roof,  in  just  a  few  seconds.  When  I  first 
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looked  around,  I  did  not  see  any  fire  coming  off  the 
bucket  or  on  the  stove  or  on  the  floor.  The  first 
thing  I  saw  was  the  whole  north  side  of  the  ceiling 
was  all  in  flames,  coming  over  that  oval-shaped 
[75]  roof  right  back  billowing  down. 

The  noise  I  heard  was  quite  a  noise.  I  was  just 
about  halfway  between  the  stove  and  the  barrel 
when  it  happened.  I  don't  know  if  I  felt  any  rush 
of  air  because  I  was  so  doggoned  frightened.  I  just 
heard  the  noise  and  looked  around  and  there  it  was. 
Then  I  went  up  the  ladder  and  warned  the  boys  on 
the  roof.  I  don't  think  anybody  could  fly  any  faster 
than  I  went.  They  were  working  on  the  west  end 
of  the  building.  I  hollered  to  them,  "She's  on  fire,'^ 
and  they  came  over  and  they  couldn't  come  dovm. 
the  place  I  went  down.  I  went  right  back  down  the 
ladder  and  by  that  time  the  fire  was  all  over  the 
building.  I  went  through  the  compressor  room  and 
went  out  the  door  to  the  south.  There  were  three 
doors  open,  including  the  big  door  to  the  west,  but 
I  had  no  choice. 

I  have  had  about  an  eighth  grade  education.  I 
don't  believe  I  have  any  special  knowledge,  train- 
ing or  experience  with  oils  or  petroleum  or  asphalt. 
I  wouldn't  have  been  around  there  if  I  knew  this 
material  that  I  was  heating  over  this  stove  might 
be  giving  off  gas  vapors.  The  stuff  I  was  heating 
smelled  like  tar  and  it  was  kind  of  black  in  color, 
I  guess.  I  don't  know  what  you  would  call  it,  kind 
of  dark,  anyway.  I  never  noticed  for  any  label  of 
warning  on  the  barrel  because  Mr.  Rosenbaum  al- 
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ways  looked  for  that.  I  did  not,  myself,  consider 

there  was  any  danger  about  what  [76]  I  was  doing. 

Cross  Examination  (T239) 

The  material  we  were  working  with  smell ed  like 
roofing  tar.  The  fire  was  built  up  at  noon  by  Mr. 
Rosenbaum's  brother.  I  wasn't  there  when  he  built 
it  up.  When  I  returned  from  lunch,  I  immediately 
put  two  pails  on  to  heat.  There  were  good  hot  coals 
in  the  stove,  a  little  hotter  than  when  I  w^ent  to 
lunch,  but  it  wasn't  any  too  hot. 

When  I  testified  on  deposition  last  January  in 
M]".  Cashatt's  office,  I  did  not  say,  "Rosenbaum's 
brother  watched  the  fire  and  built  a  good  fire  while 
we  was  gone;"  I  said  he  watched  the  fire.  I  never 
said  he  built  a  big  fire.  I  was  in  Room  1121  Paulsen 
Building  on  the  7th  day  of  January,  1954,  but  I 
believe  that  you  got  it  wrong,  I  never  said  about 
building  a  fire.  I  don't  know  whether  he  built  a 
fire  or  not.  How  did  I  know  that  he  built  a  fire? 

Not  as  I  know  of,  I  was  not  asked  the  question: 
''He  built  a  pretty  good  fire  that  would  last  while, 
did  he?"  He  probably  did  build  a  fire.  I  remember 
I  was  asked:  ''And  it  would  last  most  of  the  after- 
noon?" and  answered:  "Yes,  two  and  a  half  hours, 
probably." 

I  believe  you  did  ask  the  question:  "He  built  a 
pretty  good  fire  that  would  last  awhile,  did  he?" 
and  I  answered:  "Yes,  it  was  a  good  bimch  of  coals 
there."  [77] 

Mavbo  I  did  answer:  "Yes,  Rosenbaum's  brother 
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watched  the  fire  and  built  a  good  fire  while  we  was 
gone,"  and  I  remember  I  continued  my  answer: 
"We  had  enough  so  we  had  some  coals  after  din- 
ner." That  is  the  way  it  was.  I  will  say  yes,  then, 
he  built  the  fire.  I  wasn't  there. 

I  discussed  my  testimony  with  Mr.  Williams  that 
one  time  last  January  and  only  just  talked  a  few 
minutes  with  him  since.  I  haven't  exactly  talked 
Avith  him  about  this  particular  testimony. 

I  put  my  finger  in  the  top  of  the  material  to  test 
it  while  it  was  being  heated.  I  didn't  stir  it  up  from 
the  bottom,  but  I  felt  of  the  bucket.  Mr.  Rosen- 
baum  had  told  me  to  be  careful  with  it  and  not 
let  it  get  too  hot.  I  never  thought  it  would  be  dan- 
gerous, not  unless  you  got  it  too  hot  or  if  you  got 
it  on  the  fire,  it  would  be.  I  knew  how  hot  it  was 
on  the  bottom  because  I  felt  the  bottom  of  the  pail 
mth  my  hand,  the  side  of  the  pail. 

On  my  deposition,  I  believe  you  asked  me :  "Might 
catch  fire  if  it  got  too  hot  f  and  I  answered,  "Yes. " 
Anything  will  catch  afire  if  it  gets  too  hot,  you 
know.  I  also  answered:  "Well,  I  have  handled  a 
lot  of  stuff  like  that  myself,  and  he  told  me,  he  said, 
'Be  careful,'  so  I  was."  I  don't  remember  if  I  an- 
swered that  he  told  me  not  to  have  any  blaze.  Mr. 
Rosenbaum  did  tell  me  not  to  let  it  get  too  hot  and 
I  so  testified  on  my  deposition.  Before  that  I  had 
not  [78]  talked  to  anyone  about  what  I  was  going 
to  say. 

When  the  fire  started,  I  had  already  been  up- 
stairs with  one  pail  and  there  was  only  one  pail  on 
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the  stove  at  that  time.  When  I  came  down  with  the 
empty  pail,  I  tested  the  tar  roofing  before  I  went 
over  to  the  drum  to  fill  the  bucket  by  putting  my 
finger  in  it  and  feeling  of  the  side  with  my  hand. 
It  wasn't  too  hot  but  was  plenty  warm  enough  so  I 
pulled  it  over  to  one  side  of  the  stove  and  went 
over  to  fill  the  pail.  While  my  back  was  turned,  this 
happened. 

The  only  odor  I  could  smell  was  just  the  tar 
sinc'll  while  it  was  heating  on  the  stove.  By  tar 
smell,  I  mean  the  kind  of  tar  that  is  put  on  roofs. 
I  had  never  done  this  kind  of  work  before;  I  had 
watched  it  done  as  I  went  by. 

After  I  came  down  the  ladder,  I  didn't  close  any 
doors.  T  went  out  of  the  building  through  the  com- 
pressor room.  I  couldn't  get  out  any  other  way 
wdthout  making  a  new  door. 

There  was  no  wood  laying  beside  the  stove.  I  saw 
the  wood  being  imt  in  in  the  morning;  I  wasn't 
tlioT'o  at  noon.  I  didn't  notice  every  stick  of  wood 
that  was  put  on.  I  would  imagine  it  was  three  or 
four  inches  through.  We  had  two  or  three  sticks 
on  hand  to  put  in  the  stove.  I  just  got  through  tell- 
ing you,  sir,  in  the  morning  we  built  our  fire  and 
we  never  built  no  more  fire  imtil  noon,  no  buckets 
on  the  stove.  We  didn't  add  any  wood  during  the 
morning.  If  there  was  [79]  enough  coals  at  noon, 
we  wouldn't  build  no  more  fire,  if  there  was  enough 
of  coals  left  over.  I  didn't  eret  more  wood  at  noon. 
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ELWOOD  ROSENBAUM 
called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, testified  as  follows: 

Direct  Examination  (T265— Vol.  II) 
I  am  Rhea  Rosenbaum's  brother,  I  live  at  Otis 
Orchards,    and   am   employed   by   the    Segerstrom 
Emit  Company,  the  Segerstrom  family,  and  was  so 
employed  on  July  8th  of  last  year. 

Just  before  the  fire  occurred,  I  was  on  the  roof  of 
the  building  as  a  member  of  a  crew  engaged  in 
doing  some  roofing.  The  other  members  of  the  crew 
were  Roy  Torvik,  Tom  Woods,  and  Rhea  Rosen- 
bamn  was  supervising.  When  this  happened  about 
between  12:30  and  1  o'clock,  Roy  Torvik  and  I 
were  on  the  west  end  of  the  roof.  I  imagine  we  had 
started  that  morning  about  10  o'clock.  I  never  kept 
track  of  how  many  buckets  we  applied.  About  the 
time  this  happened,  the  mnd  was  blowing  rather 
strong  from  the  west. 

We  quit  work  at  12  for  half  an  hour  and  I  stayed 
in  the  building  and  ate  my  lunch  and  kind  of 
watched  the  pot  there,  and  the  other  fellows  went 
home.  There  was  just  [80]  coals  in  the  stove  at  that 
time,  I  didn't  add  any  wood  at  noon  and,  as  far  as 
I  know,  none  was  added. 

When  we  first  started  that  morning,  I  was  up 
on  the  roof  cleaning  up  and  I  didn't  see  the  barrel 
the  material  was  coming  out  of.  I  saw  a  barrel  that 
they  had  propped  up,  but  I  never  paid  much  atten- 
tion to  it.  There  was  a  bucket  that  was  brought  up 
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to  be  applied  without  heating.  We  tried  to  put  it 
on  but  didn't  have  very  good  hick  with  it  because 
it  was  too  thick.  I  didn't  watch  them  while  they 
were  heating  the  material,  but  I  knew  they  were 
doing  it. 

I  added  no  wood  at  noon  and  there  was  just  coals 
in  the  stove  when  I  went  back  up  on  the  roof  at 
12:30.  During  the  lunch  period  there  were  no 
buckets  on  the  stove,  and  I  don't  know  if  there  were 
any  on  when  I  went  back  up  on  the  roof. 

I  would  say  Mr,  Woods  brought  about  one  bucket 
up  after  lunch  some  5  or  10  minutes  after  we  got 
back  up  there.  The  next  thing  that  happened  was 
Mr.  Woods  hollered  it  was  on  fire.  He  just  stuck 
his  head  out  of  the  manhole  and  hollered  "Fire" 
and  disappeared.  I  didn't  feel  anything  or  hear 
anything  at  the  time.  Then  I  tried  to  go  down 
through  the  manhole,  but  the  smoke  and  the  heat 
was  so  great  we  couldn't  get  do^vn  through,  so  we 
went  to  the  east  end  and  got  down  by  jumping  down 
on  the  roof  of  the  packing  plant  and  going  down  a 
ladder  from  there.  I  then  came  back  to  the  room 
where  the  [81]  heating  was  being  done,  but  you 
couldn't  get  in  there  because  of  the  smoke.  I  saw 
a  few  flames  but  not  very  many.  I  never  went  in 
the  room  but  just  looked  in  from  outside. 

When  Mr.  Woods  stuck  his  head  up  and  hollered 
"Fire,"  I  never  noticed  any  smoke  then,  but  there 
was  smoke  coming  through  the  manhole  by  the  time 
we  eot  over  there. 
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Cross  Examination  (T275) 
There  were  two  manholes,  one  in  the  ceiling  of 
the  cold  storage  section  and  another  one  in  the  roof. 
To  get  up  the  roof,  you  climbed  first  through  the 
hole  in  the  ceiling  then  used  the  ladder  to  go  on 
up  to  the  roof. 

After  lunch,  it  was  just  a  short  time,  probably 
5  or  10  minutes,  until  Mr.  Woods  brought  up  a 
fresh  pail.  If  I  remember  right,  I  think  we  had  a 
little  bit  left  we  were  using  in  the  meantime.  We 
each  had  a  pail  and  he  would  divide  the  bucket 
between  the  two  pails.  He  never  took  down  the  pails 
we  had  been  using. 

I  don't  know  who  built  up  the  fire  at  noon.  I  was 
in  the  room  where  the  stove  was  all  the  time  while 
eating  lunch.  Mr.  Woods  and  Torvik  came  back 
together  and  then  Torvik  and  I  went  back  up  on 
the  roof.  I  didn't  see  anyone  else  in  the  room  with 
Woods  at  that  time.  If  the  fire  was  built  up,  I  don't 
know  who  built  it. 

The  stuff  we  were  working  with  just  had  a  tar 
[82]  smell,  is  all  I  could  tell  you,  but  I  didn't  notice 
it  at  all. 

I  don't  remember  just  distinctly  whether  we  kept 
rags  to  wipe  the  pails  off  with  from  time  to  time. 
I  think  on  my  deposition  last  January  I  did  say 
I  had  a  rag  to  keep  wiping  the  stuff  off  the  edge 
of  the  pail.  It  dribbled  over  the  side  a  little  bit  in 
putting  the  brush  in  and  taking  it  out.  We  never 
poured  any  of  the  material  on  the  roof  and  then 
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sjjroad  it,  but  clipped  the  brush  in  the  pail  and  then 

spread  the  roofing. 

Redirect  Examination  (T280) 
I  really  wouldn't  know  how  long  it  was  after  Mr. 
Woods  broup^ht  the  pail  up  after  lunch  until  he 
came  up  and  hollered  "Fire." 

ROY  TORVIK 

called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, testified  as  follows: 

Direct  Examination  (T281) 
I  live  at  East  Farms,  Washington,  am  employed 
by  Mr.  Segerstrom,  and  was  a  member  of  a  roofing 
crew  putting  material  on  the  roof  of  the  Segerstrom 
building  when  it  burned  down  last  July  8th.  I  was 
with  Mr.  Rosenbaum  on  the  roof  applying  the  ma- 
terial. I  heard  him  testify  and  my  story  would  be 
about  the  same  as  his.  [83] 

Before  any  of  the  material  was  heated  that  morn- 
ing, we  tried  to  put  it  on,  but  it  was  too  thick.  I 
couldn't  say  how  many  buckets  we  put  on  that 
morning.  I  started  working  at  7  cleaning  the  roof 
before  we  started  putting  the  tar  on. 

At  noon,  I  went  home  to  lunch  and  returned 
around  12 :30.  I  was  a  little  bit  late.  I  went  through 
the  building  where  the  stove  was  and  back  up  on 
the  roof.  I  didn't  notice  whether  there  were  any 
buckets  on  the  stove  at  that  time,  but  I  didn't  see 
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anything  wrong  then.  After  kmch,  I  think  Mr. 
Woods  brought  one  bucket  up  on  the  roof  in  about 
maybe  10  or  15  minutes  after  we  got  up  there.  Then 
the  next  thing  that  happened  Mr.  Woods  stuck  his 
head  up  and  hollered  "Fire"  and  jumped  right 
down.  It  was  a  couple  or  three  minutes  after  he 
brought  the  bucket  up  that  he  came  back  and 
yelled  "Fire."  We  were  working  on  the  west  end 
of  the  building  and  we  then  tried  to  get  down. 
We  headed  for  the  manhole  on  the  run,  but 
there  was  too  much  smoke  and  heat  coming  out.  I 
didn't  see  no  flames  at  that  time.  I  don't  think  I  saw 
any  smoke  when  he  hollered  at  us  from  the  man- 
hole. We  just  took  a  quick  look  down  the  manhole 
and  then  run  to  the  east  end  and  jumped  on  the 
old  building  and  then  down  the  ladder.  I  didn't 
look  in  the  room  where  the  stove  was,  but  looked  in 
another  room  where  there  was  a  lift  truck  sitting. 
I  thought  maybe  I  could  get  it  out,  but  there  was 
too  much  smoke.  [84] 

Cross  Examination  (T286) 
I  went  by  the  manhole  in  the  roof,  stood  long 
enough  to  see  the  smoke  was  too  thick  and  then 
went  on  over  to  the  east  end  of  the  building  and 
jumped  down  on  the  roof  of  the  other  building.  I 
guess  there  were  three  buildings  there.  I  jumped 
off  the  roof  of  the  west  building  onto  the  roof  of 
the  adjoining  building  in  the  middle,  and  there  was 
a  ladder  on  the  north  side  of  that  building  to  get 
down  on  the  road  there.  Then  I  went  around  and 
closed  the  big  door  in  the  west  end  of  the  building, 
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and  I  couldn't  see  any  fire  there.  I  looked  inside 
and  the  building  was  full  of  smoke.  I  don't  remem- 
ber if  I  closed  any  other  door  or  not  because  I  was 
a  little  bit  excited. 

I  didn't  help  build  the  barrel  stove,  but  T  helped 
them  set  it  up.  It  was  big  enough  so  you  could  put 
two  pails  side  by  side  on  at  a  time  for  heating. 

I  didn't  have  anything  to  do  mth  moving  the 
roofing  material  out  of  the  warehouse  the  day  before 
or  back  into  the  building  the  next  morning,  and  I 
don't  know  who  did  it.  [85] 

IRA  HOSKINSON 

called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, testified  as  follows: 

Direct  Examination  (T290) 
I  am  the  husband  of  Mr.  Segerstrom's  sister,  and 
I  rc^side  at  the  Segerstrom  home.  I  work  around  the 
orchards  there  and  was  so  engaged  on  last  July  8th 
when  this  building  burned  down. 

Immediately  prior  to  the  fire,  I  was  driving  east 
directly  toward  the  warehouse,  the  west  end.  From 
the  road  I  was  on,  you  can  drive  directly  into  the 
warehouse.  There  is  a  jog  that  goes  around  the  side 
of  the  warehouse,  jog  north  and  then  back  east. 
Driving  east  along  that  road,  you  can  see  the  ware- 
house for  over  a  mile.  You  are  looking  straight  at 
the  west  door. 

I  came  out  of  one  orchard  and  I  made  a  turn, 
going  east  about  a  mile  away  from  the  warehouse, 
and  I  was  within  a  quai*ter  of  a  mile  or  less  and  I 
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saw  a  huge  flash  inside  the  building  through  this 
doorway.  I  also  at  that  time  saw  two  men  on  the 
west  end  of  the  roof.  I  was  very  curious,  I  didn't 
know  what  was  going  on.  I  parked  at  the  end  of 
the  west  door  and  ran  inside  and  saw  this  huge 
room  was  just  enveloped  in  flames,  ceiling  and  walls, 
and  it  was  just  a  whirling  flame,  the  cold  storage 
section.  [86] 

I  saw  Mr.  Woods  to  my  right  next  to  the  ladder, 
between  the  ladder  and  the  door  out  through  the 
compressor  room,  and  he  says,  "She  blew  up,  she 
blew  up."  I  had  already  seen  the  fire  and  I  said 
to  him,  *'Tom,  let's  get  out  of  here." 

I  ran  out  back  through  the  west  door  to  call  the 
fire  department.  I  ran  into  one  of  my  irrigators 
out  there  and  sent  him  to  the  post  office,  about  a 
quarter  of  a  mile  on  east. 

I  don't  know  how  Tom  got  out  of  the  building. 
I  never  saw  him  again  until  he  was  on  the  south 
side  of  the  building. 

Before  I  saw  the  huge  flash,  I  hadn't  seen  a 
thing,  just  the  open  doorway.  It  just  lit  up  in  a 
crimson,  fiery,  orange  color.  I  then  proceeded  di- 
rectly up  there,  parked  and  went  right  in.  At  that 
time,  the  big  room  was  completely  enveloped  in 
flames,  the  ceiling,  and  churning  down  both  side 
walls. 

Cross  Examination  (T294) 

I  saw  Roy  Torvik  close  to  the  west  door  and  we 
went  back  into  the  plant  to  try  to  save  the  lift 
trucks  in  the  middle  room,  but  we  couldn't  get  near 
them.  When  Torvik  closed  the  west  door,   I  was 
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directing  cars  on  down  the  road  so  they  wouldn't 
block  the  fire  wagons.  Before  [87]  that,  I  had  seen 
him  on  the  roof,  and  then  I  was  back  inside  the 
building  with  him  before  he  closed  the  west  door.  I 
was  about  30  feet  away  from  him  when  he  closed 
the  door,  west  of  the  building,  and  I  couldn't  see 
any  flames  at  that  time. 

I  did  not  oversee  the  cleaning  up  after  the  fire, 
had  nothing  to  do  with  it,  and  I  don't  know  about 
the  other  barrel  that  had  been  sitting  out  on  the 
platform. 

Redirect  Examination  (T297) 

Shortly  after  I  got  to  the  building,  there  was  a 
terrifically  black  smoke  built  up  on  the  north  side. 
AVhen  I  first  went  in,  there  was  very  little  smoke, 
the  building  was  just  churiiing,  black  smoke  and 
fire.  I  saw  the  fire  when  T  got  into  the  interior  of 
the  room.  When  T  tried  to  get  the  lift  trucks  out, 
it  was  eating  into  the  middle  room  then  and  the 
smoke  was  terrific,  blinding. 

When  I  arrived  at  the  building,  the  door  to  the 
west  was  open  and  the  doors  to  the  next  two  rooms 
were  open,  so  you  could  see  completely  through. 
(The  noon  recess  was  taken.) 

2 :00  o'clock  p.m.,  Wednesday,  April  28,  1954 

After  a  conference  at  the  bench  between  Court 
and  counsel,  Mr.  Williams  read  the  following  sti])u- 
lation  to  the  jury:  [88] 

''It  is  stipulated  that  the  product  referred  to  in 
the  complaint  as  'Battleship  Primer'  is  made  ac- 
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cording  to  specifications ;  that  it  is  a  uniform  prod- 
uct as  shipped  by  the  defendant:  and  that  all 
barrels  of  Battleship  Primer  received  by  plaintiff, 
by  virtue  of  the  order,  Exhibit  12,  were  uniform  as 
to  contents  when  shipped  by  defendant." 

It  was  stipulated  that  Plaintiff's  Exhibit  25  for 
identification  is  the  specifications  of  the  defendant 
Panther  Oil  &  Grease  Manufacturing  Company 
under  which  this  primer  in  question  is  manufac- 
tured for  market,  with  the  exception  that  the  ref- 
erence to  United  States  Patent  No.  23992813  should 
be  eliminated,  the  jell  itself  being  manufactured 
pursuant  to  the  patent,  but  not  the  primer  as  a 
whole. 

Plaintiff's  Exhibit  25  admitted.   (T302) 


PLAINTIFF'S  EXHIBIT  No.  25 

"Panther  Oil  &  Grease  Mfg.  Co.  Specifications 
for  Roofing  and  Waterproofing  Asphalt  Primer. 

''Battleship  Asphalt  Primer  shall  consist  of  an 
Asphaltic  and  special  waterproofing  oils  that  are 
manufactured  under  United  States  Patent  No. 
2,392,813,  and  thinned  to  a  suitable  consistency.  The 
Battleship  Primer  shall  also  conform  to  the  follow- 
ing Physical  and  Chemical  tests: 

Minimum  Maximum 

A.  P.  I.  Gravity  at  60°F 21.0  23.0 

Specific  Gravity  at  60°F 9100  .9279 

Pound  Per  Gallon  at  60°F 7.578  7.727 

Viscosity  S  F  at  122°F 200  240— JMK 

Flash  Point  T.  0.  C.  °F 80 
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Minimum       Maximum 

Distillation  Tests 

A.  S.  T.  M.  D.-402-36— JMK 

Distillate  %  by  volume  to  437°F 23.0                30.0 

Distillate  %  by  volume  to  500°F 29.0                36.0 

Distillate  %  by  volume  to  600°F 33.0                40.0 

Distillate  %  by  volume  to  680°F 36.0               44.0 

Tests  on  Residue  from  Distillation 

Softening  Point  (R&B) 140                 155 

Penetration  77'^P'-100gm-5  sec 30                   70 

Ducility  77°F-5  cm-  min 8  minimum 

Ducility  39.2°F-1  cm-min 4  minimum 

Oliensis  Spot  Test Negative 

Battleship  Asphalt  is  resistent  to  mineral  acids, 
salts,  alkalies  and  other  corrosive  chemicals. 

Resistance  to  acids: 

Battleship  Asphalt  Primer  shall  withstand  for  6 
hours  a  saturated  solution  of  sulphuric  acid,  nitric 
acid,  picric  acid,  hydrochloric  acid,  hydrofluric  acid, 
alkalies  and  salts. 

Asphalt- Waterproofing  Oil  Portion.  (These  speci- 
fications required  before  solvent  is  added.) 

Minimum      Maximum 

Softening  Point  (Ring  &  Ball) 150°F  170°F 

Penetration  77°F.100gm-5  sec 30  50 

Penetration  32°F-200  gm-60  sec 10 

Penetration  115°F-50gm 90 

Ductility  77°F-5  cm-min 5 

Ductility  39.2°F-1  cm-min 4 

Oliensis  Spot  Test Negative 

Solvent  Portion 

A.  P.  I.  Gravity  at  60°F 49.0  51.0 

Specific  Gravity  at  60°F .7753  ,7839 

Pounds  Per  Gallon  at  60°F 6.455  6.526 

Initial  Boiling  Point  °F 190— JMK 

10%  over  °F 230 

50%  over  °F 290 

90%>  over  °F 400 

End  Point 450— JMK 
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JOHN  C.  COOK 

called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, testified  as  follows: 

Direct  Examination  (T303) 

I  reside  in  Spokane;  I  am  a  professional  engi- 
neer, licensed  in  Washington  and  Idaho,  licensed 
in  civil  engineering.  I  own  and  operate  the  Wash- 
ington Technical  Laboratories  here  in  Spokane, 
which  I  purchased  in  August,  1953.  [89] 

I  received  my  technical  training  at  the  Univer- 
sity of  Idaho,  graduating  in  June  of  1947  with  the 
degree  of  bachelor  of  science  in  civil  engineering. 
My  last  year  in  college  I  had  a  very  light  course 
and  I  was  foreman  of  the  testing  laboratory  at  the 
University,  which  is  a  branch  lab  of  the  State  Ma- 
terials Lab  of  the  Idaho  Bureau  of  Highways  in 
Boise,  and  at  that  time  we  were  running  routine 
tests  on  construction  materials.  In  that  year,  the 
testing  of  asphalt  materials  probably  made  up  at 
least  10  to  20  per  cent  of  my  work.  I  have  had  two 
years  of  college  chemistry. 

Following  graduation,  I  went  to  work  for  the 
Idaho  Bureau  of  Highways  in  the  materials  testing 
laboratory  in  Boise  as  assistant  to  the  state  mate- 
rials engineer.  Upon  receiving  my  license,  I  was 
given  the  title  and  position  of  testing  engineer  in 
the  same  laboratory,  and  was  so  engaged  from  1947 
until  1950.  We  had  a  regular  asphalt  department, 
which  I  supervised,  as  well  as  other  departments  in 
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my  position  as  testing  engineer  for  the  state.  It  was 
my  job  to  oversee  the  tests  to  determine  the  char- 
acteristics of  these  materials  and  analyze  them  to 
see  if  they  met  the  Idaho  specifications  as  to  asphalt 
road  materials.  We  ran/ flash  tests,  viscosity  tests, 
ductility  tests,  distillations,  penetration  of  residue, 
and  so  on.  We  also  had  a  few  commercial  tests  on 
petroleum  products,  but  I  don't  recall  actually  test- 
ing asphaltic  roofing  materials  in  Boise.  [92] 

Asphaltic  road  materials  and  asphaltic  roofing 
materials  are  both  petroleum  products  and  we  would 
run  essentially  the  same  tests,  except  the  apparatus 
might  be  a  little  dilBPerent. 

After  1950,  I  went  to  work  for  the  Atomic  Energy 
Commission  in  Idaho  Falls  in  the  testing  laboratory 
on  the  project  itself  as  assistant  to  the  materials 
engineer ;  later  becoming  materials  engineer  for  the 
AEC  in  Idaho  at  its  large  facility  near  Arco.  There 
we  had  complete  tests  of  all  the  reactor  projects,  as 
well  as  normal  housekeeping,  buildings,  mainte- 
nance, performing  all  the  tests  incident  to  those  ma- 
terials, inchiding  fuel  oils,  cutback  asphalts  and 
road  materials. 

From  that  position,  I  entered  my  present  busi- 
ness where  we  are  engaged  in  all  types  of  commer- 
cial testing,  such  as  fuel  oil,  petroleum  products, 
joint  sealer  compound,  another  petroleum  product, 
including  the  same  tests  I  have  mentioned. 

In  September  of  last  year,  I  went  out  to  the 
Rosenbaum  place  and  sampled  some  of  the  asphaltic 
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material  from  a  55-gallon  drmn  which  bore  a  label 
which  stated:  "Battleship  Primer,  Panther  Oil  & 
Grease  Manufacturing  Company."  I  would  say  Ex- 
hibit 23  is  the  same  as  the  one  I  observed  on  the 
drum,  and  I  observed  no  other  labels.  Prior  to  ob- 
taining the  sample,  the  bung  in  the  top  was  tight 
and  I  had  to  [93]  use  a  wrench  to  open  it.  There 
were  no  other  openings  in  the  barrel.  At  that  time, 
I  did  not  measure  the  contents  of  the  barrel,  but 
in  the  last  week  or  10  days  I  went  out  again  and 
found  by  measurement  it  was  five  inches  from  the 
top  of  the  barrel  to  the  level  of  the  liquid  with  the 
barrel  in  a  vertical  position. 

I  obtained  my  sample  with  a  three-quarter  inch 
pipe  by  thrusting  the  pipe  down  through  the  gooey 
mess.  To  insure  a  non-contaminated  sample,  the 
outside  of  the  pipe  was  twice  scraped  free  of  the 
material  onto  the  ground.  It  took  at  least  a  half  a 
dozen  dips  to  fill  the  one-quart  container  from  the 
inside  of  the  pipe,  after  which  I  placed  the  lid  back 
on  the  barrel  and  the  lid  on  the  container  and  came 
on  back  to  the  lab.  At  that  time,  the  material  was 
very  thick,  very  viscous,  almost  in  a  semi-solid  state. 

The  following  day  we  ran  a  flash  test  using  a 
method  accepted  by  the  American  Society  of  Test- 
ing Materials.  There  are  several  methods  which  can 
be  used,  depending  upon  what  flash  you  think  you 
are  going  to  get.  We  used  the  Tag.  open  cup  and 
the  Cleveland  open  cup  to  determine  the  flash. 

In  making  these  tests,  you  take  a  given  quantity 
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of  the  material,  iAhcq  it  in  a  container  having  a 
mark  on  it  so  that  you  get  the  same  amoimt  each 
time.  In  the  Tag.  test,  a  small  cup  is  sitting  inside 
another  cup  with  water  around  the  inner  cup,  elim- 
inating hot  spots  in  the  material.  [94]  You  have  a 
check  on  the  temperature  while  heating  by  leaving 
a  thermometer  immersed  in  the  material  but  not 
touching  the  bottom  of  the  container,  as  it  would 
be  slightly  warmer.  Then  you  keep  passing  a  bead 
of  flame  of  standard  size  over  the  surface  of  the 
liquid,  and  when  a  flash  or  explosion  is  seen  to 
occur,  you  read  the  temperature  and  that  is  called 
the  flash  point.  The  bead  of  flame  is  held  approxi- 
mately a  quarter  of  an  inch  or  less  above  the  sur- 
face of  the  liquid  in  perfonning  this  test. 

In  the  Tag.  closed  cup  test,  a  cover  is  used  and 
you  open  the  cover  just  a  very  minute  amount  and 
drop  the  flame  down  into  that.  In  that  case,  a  defi- 
nite explosioTi  is  heard,  a  little  "poof,"  and  that 
is  the  flash  point. 

In  my  experience,  I  have  run  hundreds  of  these 
flash  tests. 

When  we  ran  the  flash  tests  of  this  material  in 
September  of  1953,  we  obtained  flash  points  be- 
tween 85  and  91  degrees  Fahrenheit,  which  means 
that  at  warm  room  temperature,  the  material  is 
subject  to  flash. 

Flash  point  is  the  temperature  at  or  above  which 
any  flammable  liquid  would  be  emanating  sufficient 
vapors  to  be  of  an  explosive  mixture  when   com- 
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bined  with  the  surrounding  air  if  there  was  a  flash 

or  a  flame  to  ignite  it. 

Materials  of  low  flash  point  are  hazardous  be- 
cause if  a  person  didn't  know  of  this  condition  and 
was  smoking  [95]  around  them  or  happened  to  drop 
a  hot  spark  in  them,  with  these  vapors  coming  off, 
you  would  get  an  explosion,  or  a  fire,  certainly.  If 
the  heat  were  sufficient,  it  would  ignite  these  vapors 
without  a  spark  being  present  if  they  were  at  the 
proper  condition.  The  vapors  are  not  necessarily 
right  at  the  material.  In  the  Cleveland  open  cup 
test,  the  vapors  are  up  above  the  cup  when  you 
ignite  and  you  are  not  igniting  the  material,  you 
are  igniting  the  vapors. 

This  means  that  when  exposed  to  the  surround- 
ing atmosphere,  this  material  at  any  temperature 
above  85  to  90  degrees  Fahrenheit,  is  giving  off 
vapors  capable  of  causing  an  explosion. 

There  is  a  wide  range  of  flash  points  in  petroleum 
products.  Most  oils  have  higher  flash  points  than 
the  material  in  question. 

I  ran  three  tests  with  the  closed  cup  method  and 
two  with  the  Cleveland  open  cup,  and  my  chemist 
ran  two  mth  the  Cleveland  open  cup,  the  range 
of  flash  points  being  between  85  and  91  degrees. 

As  previously  mentioned,  I  obtained  a  further 
sample  from  this  same  barrel  within  the  last  week 
or  ten  days,  at  which  time  the  bung  was  in  tightly 
and  it  was  pretty  well  sealed  with  material  around 
the  bung.  We  sampled  in  the  same  maner  as  before, 
using  a  clean  aluminum  tube,   and  obtained   four 


John  Norman  Segerstrom  111 

(Testimony  of  John  C.  Cook.) 

quart  samples.  We  ran  further  flash  tests  on  [96] 
these  samples,  as  well  as  tests  requested  on  a  por- 
tion obtained  from  distillation.  On  tests  of  the  en- 
tire mixture,  we  obtained  flash  points  ranging  from 
81  to  91  degrees,  using  the  Tag.  and  Cleveland  open 
cup  methods.  We  then  distilled  off  the  solvent  in  the 
primer,  which  would  be  any  material  which  would 
be  used  to  cut  back  your  material  or  bring  it  to  a 
liquid  forai  at  which  it  could  be  used,  and  obtained 
a  flash  point  of  57  degrees  Fahrenheit  from  the 
distillate. 

In  sampling  this  material  on  these  occasions,  I 
did  not  detect  the  presence  of  any  water.  I  believe 
I  would  have  detected  the  presence  of  water  had 
there  been  any  present. 

Cross  Examination  (T321) 
All  asphalts  are  derived  from  crude  oil  in  the 
first  instance  through  distillation  at  the  refinery. 
They  are  the  jell  or  residuum  left  over  after  the 
more  volatile  portions  of  the  crude  oil  have  been 
distilled  off.  The  distillates  thus  taken  off  can  be 
sold  under  a  variety  of  titles,  some  being  within  the 
flash  points  of  naphtha,  some  in  the  flash  points  of 
kerosene,  depending  upon  what  the  refiner  wants 
to  obtain  as  to  how  the  distillates  that  come  from 
the  crude  oil  are  rearranged. 

The  asphalt  in  this  foi*m  would  be  too  thick  and 
viscous  for  use  as  a  roofing  primer.  [97] 

Essentially,  I  would  agree  that  a  satisfactory 
roofing  primer  should  have  these  characteristics: 
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Flowability  or  brushability,  or  the  ability  to  spread 
easily;  a  degree  of  penetrability  so  that  it  will  be 
absorbed  into  the  material  on  the  roof;  and  ductil- 
ity, so  that  it  will  not  crack  and  fracture  and  break 
apart  in  cold  weather.  Without  a  solvent,  asphalt 
would  not  have  these  characteristics,  so  that  certain 
of  the  essences  which  have  been  distilled  off  from 
the  crude  oil  are  used  to  cut  back  this  material. 

My  experience  prior  to  conducting  these  tests 
has  been  with  paving  asphalts,  but  petroleum  prod- 
ucts have  standard  tests. 

The  desirable  characteristics  of  a  roofing  primer 
can  only  be  obtained  through  the  use  of  a  solvent. 
It  is  not  true,  however,  that  in  order  to  make  the 
product  usable,  it  is  necessary  to  make  it  hazardous. 

I  am  vaguely  familiar  with  the  fact  that  the 
Interstate  Commerce  Commission  has  regulations 
governing  the  shipment  of  petroleum  products. 

(An  objection  was  made  to  further  inquiry  relat- 
ing to  I.C.C.  regulations  on  the  ground  they  are 
solely  concerned  with  hazards  in  transit,  not  the 
hazard  to  an  ultimate  consumer;  overruled.)  (T327- 
329) 

I  am  not  familiar  with  the  fact  that  the  I.C.C. 
has  established  three  general  classifications  of  ma- 
terials: [98]  those  with  flash  points  below  20  de- 
grees Fahrenheit;  those  with  flash  points  between 
20  and  80  degrees ;  and  those  with  flash  points  above 
80  degrees.  I  am  not  a  transportation  engineer.  I 
know  that  certain  petroleum  products  with  very  low 
flash  points  carry  red  warning  labels ;  that  there  are 


John  Norman  Segerstrom  113 

(Testimony  of  John  C.  Cook.) 

warning  labels  on  other  such  products  having  flash 
points  between  20  and  80  degrees  Fahrenheit.  I 
have  seen  warning  labels  on  road  oil  shipped  from 
Utah  to  Idaho  which  had  a  minimum  flash  point 
of  80  degrees. 

(Objection  was  renewed  to  the  line  of  inquiry.  A 
discussion  was  had  in  the  absence  of  the  jury  be- 
tween Court  and  counsel,  in  which  plaintiff  con- 
tended that:  the  I.C.C.  regulations,  being  the  best 
evidence,  should  bo  offered  and  ruled  upon;  that 
the  said  re.gulations  were  intended  to  establish 
safety  standards  only  as  to  transport aton  of  hazard- 
ous materials,  not  having  any  bearing  upon  the 
duty  owed  by  a  manufacturer  to  a  consumer;  that 
they  were  designed  to  protect  the  instrumentalities 
of  commerce;  that  the  manufacturer  had  a  positive 
duty  to  warn  a  consumer  of  the  hazards  of  an  in- 
herently dangerous  material;  that  a  state  statute 
covering  the  sale  or  shipment  of  such  a  material 
was  being  violated  by  the  defendant:  that  this  in- 
quiry exceeded  the  scope  of  the  direct  examination. 

The  defendant  urged  that :  an  interstate  shipment 
was  involved;  that  I.C.C.  regulations  furnish  the 
only  [99]  known  standards  in  the  industry;  that 
the  indiscriminate  use  of  warning  labels  would  de- 
feat its  own  purpose ;  that  compliance  with  the  said 
regulations  would  not  furnish  a  complete  defense  to 
the  action,  but  should  be  considered  by  the  jury  as 
affecting  the  burden  of  proof  of  the  defendant ;  that 
the  standards  contained  in  the  I.C.C.  regulations 
are   recognized  bv  all   eonmion  carriei^:   that  the 
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state  statute  referred  to  is  in  direct  conflict  with 
the  scope  of  the  Act  of  Congress  and  I.C.C.  regula- 
tions enacted  pursuant  thereto  and  has  been  super- 
seded by  the  said  act. 

The  Court  ruled  the  I.C.C.  regulations  to  be  im- 
material and  that  the  inquiry  went  beyond  the  scope 
of  the  direct  examination.)  (T330-344) 

On  motion,  the  jury  was  instructed  to  disregard 
all  reference  to  I.C.C.  regulations  and  the  matter 
was  stricken. 

The  bases  for  fixing  standards  for  flash  point 
tests  are  fixed  by  the  American  Society  for  Testing 
Materials,  referred  to  as  A.S.T.M.,  and  also  the 
American  Association  of  State  Highway  Officials. 
The  tests  must  be  carried  out  very  exactly  as  to 
procedure  and  equipment.  In  the  Tag.  open  cut  test, 
the  dimension  of  the  container,  the  thickness  of  it, 
are  fixed  exactly. 

The  distance  of  the  flame  from  the  bottom  of  the 
[100]  container  may  be  varied  to  adjust  the  rate 
of  rise  of  temperature  of  the  material  being  tested. 
Essentially,  it  is  correct  that  the  A.S.T.M.  specifies 
just  how  far  the  jet  flame  must  be  below  the  bot- 
tom of  the  container  by  giving  a  diagram  of  the 
equipment.  They  also  specify  just  how  high  the 
material  must  come  in  the  cup.  The  distance  of  the 
flame  above  the  material  is  fixed  both  by  dimension 
and  by  the  manufacturer  of  the  equipment.  I  don't 
know  exactly  whether  the  standard  in  the  Tag.  test 
is  a  quarter  of  an  inch  or  one-eighth  of  an  inch. 
The  standard  is  not  an  approximation,  but  an  exact 
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measurement.  We  removed  the  equipment  in  our 
tests  and  placed  the  flame  anywhere  we  wished  and 
fund  very  little  variation  in  the  flash  point. 

If  you  held  the  flame  an  inch  above  the  material, 
it  probably  would  change  the  flash  point  in  the 
Tag.  open  cup  test,  but  not  in  the  Tag  closed  cup 
method.  Any  deviation  from  prescribed  procedures 
would  not  result  in  a  standard  test. 

The  flash  points  I  obtained  do  not  refer  to  the 
temperature  of  the  atmosphere,  but  to  the  tempera- 
ture of  the  material  itself,  as  reflected  by  the  ther- 
mometer in  the  material  at  the  time  the  flash  occurs. 

If  the  room  temperature  were  at  the  flash  point 
of  the  material  or  above,  while  the  surface  of  the 
material  was  15  degrees  below  that  point,  it  would 
not  flash,  though  [101]  I  can't  conceive  of  that  con- 
dition. A  viscous  material,  such  as  this  primer, 
responds  slowly  to  outside  temperatures. 

(An  objection  was  made  to  reference  to  the  in- 
structions contained  in  Exhibit  14  as  not  pertain- 
ing to  the  primer  in  question;  overruled  as  being  a 
question  for  the  n^iry.)  (T354-355) 

I  suppose  an  instruction  that  it  took  72  hours  to 
warm  this  material  after  becoming  chilled  would  be 
an  indication  that  it  was  slow  in  achieving  room 
temperature. 

I  checked  the  quantity  of  material  taken  from 
the  barrel  on  the  Rosenbaum  place  on  April  16th.  I 
testified  on  deposition  on  April  15  that  on  Septem- 
ber 5,  1953  when  I  was  out  there,  the  barrel  was 
''about"   or   "approximately"   two-thirds   full   and 
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that  the  material  was  down  about  a  foot  from  the 
top  of  the  container.  The  other  day  I  found  it  to 
be  exactly  five  inches. 

I  have  not  made  a  viscosity  test  at  any  time  of 
this  material. 

I  first  took  the  flash  point  of  the  primer  and 
found  it  had  a  range  from  81  to  91.  I  then  raised 
the  material  to  a  certain  temperature  and  obtained 
a  distillate  of  30  per  cent  from  a  200  c.c.  sample, 
on  which  the  flash  point  was  71  degrees.  We  made 
the  distillation  twice  in  order  to  obtain  enough  ma- 
terial to  run  the  flash  test.  The  [102]  57  degree 
flash  point  was  of  the  10  per  cent  portion. 

Presumably,  if  you  distilled  a  gallon  of  beer,  you 
would  get  4  or  5  per  cent  alcohol  by  volume,  and 
a  flash  test  of  the  latter  would  indicate  the  flash 
point  of  alcohol,  and  not  of  the  beer,  but  the  corol- 
lary escapes  me  somewhat.  This  primer,  being  a 
mixture  of  an  asphaltic  and  a  cutback,  the  lighter 
fractions  come  off  as  that  material  heats  up  and 
you  get  a  lower  flash  point  on  those  fractions. 

We  went  up  to  a  temperature  of  437  degrees  in 
our  distillation  of  the  solvent  portion  to  derive  30 
per  cent  by  volume.  The  first  amount  of  distillate 
was  obtained  at  368  degrees,  but  it  was  coming  off 
all  the  time  and  we  were  running  it  at  a  10  per 
cent  point.  It  was  from  the  distillate  itself  that  re- 
flected the  lower  flash  test. 

It  is  true  that  practically  every  ingredient  de- 
rived from  crude  oil,  if  handled  in  the  same  way, 
will  produce  essences  which  are  very  much  lower 
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than  the  flash  point  of  the  essence  as  a  whole,  the 
material  as  a  whole.  We  were  attempting  to  deter- 
mine the  type  of  solvent  and  its  flash  point.  In  de- 
termining the  hazard  involved,  the  flash  point  of 
the  mixture  as  an  entity  is  used. 

Defendant's  Exhibit  26  for  identification  is  a  pho- 
tostatic copy  of  reports  from  my  laboratory,  plus  a 
report  from  the  Idaho  College  of  Engineering.  When 
I  came  into  possession  of  the  laboratory,  I  found  a 
record  there  of  the  [103]  former  owner  reflecting  a 
former  sampling  of  this  primer  on  about  July  27, 
1953,  and  indicating  a  flash  point  of  less  than  90 
degrees  and  a  fire  point  at  95  degrees,  and  that  was 
all  he  showed. 

My  first  test  on  September  5th  showed  a  flash 
point  of  95  degrees  and  a  fire  point  of  100  degrees ; 
Test  No.  2  showed  a  flash  point  of  91  degrees  and 
fire  point  of  99  degrees. 

On  September  12th  I  took  a  sample  of  the  ma- 
terial to  the  ITniversity  of  Idaho  at  Moscow,  and 
they  showed  a  flash  point  of  85  degrees  and  a  fire 
point  of  100  degrees. 

None  of  the  tests  shown  in  Exhibit  26  are  of  the 
distillate.  Testing  of  the  distillate  is  not  a  custom- 
ary practice,  but  we  were  not  working  -with  a  cus- 
tomary product.  At  the  University  of  Idaho  it  was 
assumed  this  material  woTild  meet  some  sort  of  spe- 
cifications, so  the  A.S.T.M.  specifications  were  used 
and  the  material  was  found  to  be  completely  out 
of  that. 
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I  am  not  familiar  with  the  5th  edition  of  "As- 
phalts and  Allied  Substances"  by  Abraham. 

I  don't  know  that  this  is  a  rapid-curing  cutback 
we  are  dealing  with  in  this  primer.  I  don't  know 
what  it  is.  We  used  the  specification  that  applied  to 
a  roof  primer,  as  such.  The  title  of  the  specification 
we  used  was  not  that  of  a  primer  for  controlling 
dampness  on  concrete.  [104] 

Defendant's  Exhibit  26  admitted.  (T367) 

(Results  of  tests  by  University  of  Idaho  con- 
tained in  Exhibit  26  read  to  jury  by  counsel  for 
plaintiff.) 

Redirect  Examination  (T368) 

The  former  owner  of  my  business  is  no  longer 
engaged  as  a  testing  engineer.  That  is  the  reason  I 
was  asked  in  September  to  obtain  a  further  sample. 

There  are  many  solvents  which  could  be  used  in 
this  primer  having  flash  points  from  100  to  130 
degrees,  which  would  certainly  render  the  material 
less  dangerous  to  use.  These  solvents  would  be  just 
as  satisfactory  as  the  solvent  used  in  this  primer. 
They  are  probably  a  little  higher  in  price. 

The  last  tests  I  made  in  April  were  conducted  at 
the  University  of  Idaho  laboratory. 

Recross  Examination  (T370) 
Stoddard  solvent  has  a  flash  point  of  around  130 
degrees.  The  highest  flash  I  obtained  from  the  sol- 
vent in  this  primer  was  79  degrees. 
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Redirect  Examination  (T371) 
By  using  a  solvent  with  a  flash  point  of  130  de- 
grees, the  flash  point  of  the  entire  mixture  would 
be  well  above  130  degrees,  as  the  lowest  flashing 
matter  is  the  [105]  solvent. 

JAMES  G.  McGIVERN 

called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, testified  as  follows; 

Direct  Examination  (T371) 
I  am  James  G.  McGivern;  I  reside  in  Spokane; 
I  am  Dean  of  the  School  of  Engineering  at  Gon- 
zaga  University,  and  have  been  for  15  years.  I  hold 
a  bachelor  of  mechanical  engineering  degree  from 
XoT'thoastern  University;  a  master  of  arts  degree 
in  mathematics  and  physics  from  Boston  Univer- 
sity ;  a  master  of  science  degree  from  Harvard  Uni- 
versity in  mechanical  engineering,  and  did  research 
work  at  Harvard  for  2  years  following  my  degree  in 
mechanical  engineering.  I  have  had  2  years  of  gen- 
eral college  chemistry,  then  I  took  physical  chem- 
istry, and  then  I  took  considerable  thermo-dynamics. 
I  had  a  whole  course  in  the  testing  of  fuels  and 
lubricants  and  am  acquainted  with  the  various 
standard  tests. 

I  left  Harvard  in  1934  and  taught  mechanical  en- 
gineering at  Washington  State  College  from  1934 
to  1939  and  was  a  member  of  the  Engineering  and 
Experiment  Station  where  we  did  research  work 
on  magnesiimi  alloys  and  effect  of  shape  of  shaft- 
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mg,  ability  to  withstand  loads.  At  Gonzaga,  I  have 
jurisdiction  over  the  chemical,  electrical,  civil  and 
mechanical  engineering  courses.  I  supervise  the  test- 
ing [106]  laboratory  in  fuels  and  lubrication,  in 
addition  to  another  testing  laboratory  for  the 
strength  of  machine  parts,  and  am  familiar  with 
most  of  the  processes  involved.  I  have  tested  many 
petroleum  products  and  am  familiar  with  their 
characteristics. 

I  am  also  a  member  of  the  State  Engineering 
Board  of  Examiners  and  I  do  consulting  work  on 
the  side  and  have  for  the  last  15  years. 

On  March  24th  of  this  year,  I  obtained  a  sample 
of  the  material  from  the  drum  on  the  Rosenbaum 
place,  which  was  sealed  so  that  it  was  necessary  to 
use  a  wrench  in  opening  it.  There  was  a  label  on 
the  barrel  which  wasn't  too  easy  to  read.  For  all 
practical  purposes,  Exhibit  23  is  the  same  as  the 
label  on  the  barrel.  I  think  it  is  the  same. 

I  had  a  special  sampling  cup  and  I  took  a  sample 
first  from  the  top  part  of  the  drum,  then  from  the 
center  part,  then  from  the  bottom  part,  and  in  all 
I  took  out  about  a  gallon  of  this  substance,  which 
took  aboTit  three-fourths  of  an  hour  to  accomplish. 
I  believe  I  obtained  a  representative  sample  of  the 
material.  We  then  tightened  the  plug  on  the  drum, 
I  sealed  my  container,  and  took  the  gallon  sample 
to  the  laboratory  at  Gonzaga  for  testing. 

The  first  test  I  made  was  to  determine  the  flowing 
/characteristics  of  the  primer  or  its  viscosity.  At  122 
[107]   degrees  Fahrenheit,  I  foimd  it  took  about 
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1100  seconds  for  the  given  amoimt  of  material  to 
flow  through  this  small  tube,  which  is  a  standard 
testing  device.  The  standard  A.S.T.M.  specification 
calls  for  it  to  go  through  this  device  in  150  to  225 
seconds  at  77  degrees  Fahrenheit,  but  in  my  opin- 
ion this  material  would  not  have  been  capable  of 
])assing  through  the  device  at  that  temperature.  Ex- 
hil)it  25,  the  defendant's  specification,  calls  for  a 
viscosity  S  F  at  122  degrees  of  200  minimum  to  240 
maximum  seconds.  It  would  take  five  times  as  long 
for  this  material  to  go  through  as  the  specification 
calls  for. 

The  sample  I  obtained  was  a  semi-solid,  a  very 
heavy,  viscous  material.  It  was  necessary  to  scoop 
it  out  of  the  sampling  device,  place  it  on  the  side 
of  the  container  and  let  it  drop  down  inside.  In  my 
opinion,  I  do  not  believe  it  could  have  been  brushed 
on  a  roof  at  any  temperature  below  100  degrees 
Fahrenheit;  it  would  have  to  be  160  degrees. 

The  material  I  got  from  the  drum  is  a  mixture, 
not  a  compound.  If  it  were  a  pure  substance,  it 
would  have  a  constant  boiling  point  and  it  would 
have  a  flash  point  that  would  be  typical  of  that  sub- 
stance ;  whereas,  this  material  contains  many  of  the 
hydrocarbons  from  the  crude  that  have  been  dis- 
tilled out  at  various  temperatures  and  mixed  to- 
gether, and  each  one  has  its  own  properties.  A 
mixture  is  a  [108]  combination  of  materials  that 
can  be  separated  without  chemical  means:  in  this 
case,  just  by  heating  it. 

I  ran  a  flash  test  of  the  entire  mixture  usinsr  the 
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Cleveland  open  cup  method  and  obtained  a  flash 
point  of  83  degrees  Fahrenheit.  Flash  point  is  the 
temperature  of  the  liquid  when  the  vapors  imme- 
diately over  it,  due  to  that  temperature,  are  at  an 
explosive  mixture  with  the  air,  at  or  above  that 
temperature.  This  means  that  any  time  this  material 
is  above  its  flash  point,  there  are  vapors  imme- 
diate! over  it  that,  if  ignited,  could  explode. 

I  have  handled  a  considerable  number  of  inflam- 
mable fluids  and  in  my  consulting  work  am  brought 
in  contact  with  industry  and  the  handling  of  flam- 
mable fluids  and  substances.  I  think  it  is  normal 
custom  in  industry  that  any  material  with  a  flash 
point  under  100  degrees  is  considered  dangerous, 
and  any  material  between  100  and  150  should  also 
be  so  labeled.  The  custom  of  prudent  manufacturers 
is  to  use  a  red  danger  label  on  materials  with  a  flash 
point  of  100  degrees  Fahrenheit.  As  to  those  be- 
tween 100  and  150,  the  custom  is  to  label  "Do  Not 
Heat;  Do  Not  Have  Near  a  Fire,"  general  precau- 
tionary measures.  Below  100,  they  are  dangerous, 
actually  dangerous,  and  a  red  label  '^Dangerous, 
Do  Not  Heat"  is  used. 

I  ran  three  or  four  flash  tests  and  obtained  sub- 
stantially 83  degrees  Fahrenheit  in  each  one  as  an 
average  [109]  value. 

I  next  ran  a  distillation  test  on  the  whole  primer 
as  I  was  interested  in  trying  to  determine  the  char- 
acteristics of  the  solvent  employed  and  also  to  see 
if  the  primer  itself  met  the  A.S.T.M.  specifications. 
Usinc:  the  standard  A.S.T.M.  method,  we  took  some 
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of  the  primer  and  put  it  in  the  flask  and  heated  it 
and  that  boiled  off.  We  then  took  the  distilled 
vapors  and  put  them  through  coils  that  ran  through 
cold  water  and  obtained  the  amount  of  this  solvent 
that  came  off  at  the  corresponding  temperatures, 
which  we  did  for  the  complete  sample.  At  437  de- 
grees, we  obtained  24  per  cent  solvent.  Solvent  is  a 
material  that  will  dissolve  the  heavy  material  to 
make  it  less  viscous  and  which,  after  the  material 
has  been  placed  in  position,  will  evaporate  off  and 
leave  the  material  that  you  want  as  a  weather  coat- 
ing remaining. 

The  solvent  I  obtained  through  distillation  was 
less  than  that  specified  by  A.S.T.M.  for  that  tem- 
perature. I  gave  that  a  distillation  test  similar  to 
what  we  give  for  gasolines,  naphthas  and  kerosenes, 
and  I  found  that  the  distillation  curve  obtained  cor- 
responded very  closely  to  a  gasoline. 

I  obtained  the  specific  gravity  of  the  whole  sol- 
vent and  then  the  specific  gravity  of  the  parts  of 
the  solvent  as  we  distilled  it  off  progressively.  The 
first  [110]  part  that  distilled  off  had  a  specific  grav- 
ity of  .73. 

Specific  gravity  means  weight.  Using  water  as  1, 
it  means  for  an  equal  volume  this  would  weigh 
.73  of  the  same  volume  of  water.  For  the  complete 
solvent,  the  specific  gravity  was  .77. 

The  first  part  of  the  solvent  distilled  off,  which 
corresponded  to  5  per  cent  of  the  total  primer  that 
we  used,  the  flash  point  was  minus  24  degrees;  the 
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second  5  per  cent  was  54  degrees ;  and  it  progressed 

somewhat  above  that. 

From  the  various  tests  I  conducted,  in  my  judg- 
ment, the  solvent  has  all  the  characteristics  of  a 
gasoline  and,  in  my  professional  opinion,  I  would 
say  it  was  gasoline. 

There  are  many  purposes  of  flash  point,  one  of 
which  is  to  sort  of  classify  a  material  for  transpor- 
tation purposes,  as  has  been  brought  out  here.  Ac- 
tually, the  flash  point  of  a  mixture  of  a  combination 
of  materials  doesn't  necessarily  tell  you  the  worst 
story;  it  is  one  measure  of  its  hazard.  The  whole 
story  of  the  hazard  of  this  primer  is  the  light  prod- 
ucts, the  gasoline  products,  that  are  in  it.  When 
they  mix  with  air  to  a  percentage  of  about  1%  P^^ 
cent  vapor  to  air,  they  are  explosive,  and,  if  ignited, 
will  not  burn  but  will  ignite  instantaneously,  which 
is  termed  an  explosion. 

I  would  say  that  this  material  is  more  hazardous 
than  its  flash  points  would  indicate,  because  of  the 
[111]  distillation  curve  of  the  solvent  and  the  flash 
point  of  its  parts.  This  is  a  mixture  and  the  danger 
of  it  is  its  weakest  part,  and  the  part  that  gets  into 
the  air  actually  is  the  light  part.  The  part  that  re- 
mains in  the  primer  is  of  no  danger  as  long  as  it  is 
in  the  primer. 

From  my  sampling  and  handling  of  this  material, 
I  do  not  believe  there  was  any  water  present  in  it. 

In  my  opinion,  there  would  be  no  difference  in 
the  results  of  tests  on  this  material  on  July  8,  1953, 
at  the  time  of  the  fire,  and  at  the  time  my  tests 
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were  made,  it  being  closed  all  the  time.  If  the  drum 
had  not  been  closed,  some  of  the  lighter  material 
would  have  evaporated  off  and  its  flash  point  would 
probably  have  been  higher,  indicating  less  hazard 
after  exposure. 

Cross  Examination  (T391) 

I  don't  know  what  this  baiTel  might  have  been 
exposed  to  between  July  8,  1953  and  March  24, 
1954.  If  the  material  had  been  exposed  for  a  couple 
of  hours  within  a  few  feet  of  the  burning  building 
and  had  attained  a  temperature  beyond  600  degrees, 
it  might  produce  a  change,  a  cracking.  I  would 
expect  that. 

Cracking  is  the  breaking  down  of  the  heavier 
molecule  to  make  a  lighter  molecule  out  of  it  through 
the  use  of  heat  and  pressure. 

If  water  had  been  in  the  barrel  for  a  period  of 
[112]  months,  I  would  expect  it  to  be  there  in 
droplet  form,  I  wouldn't  expect  it  to  be  in  solution. 
The  presence  of  water  would  have  no  effect  on  our 
viscosity  tests,  as  we  took  our  tests  at  higher  tem- 
peratures and  the  water  would  have  changed  to 
steam,  it  wouldn't  have  been  in  the  material  any- 
way. 

The  flash  points  I  obtained  ranged  from  82  to  84. 
Testing  techniques  would  probably  account  for  dif- 
ferences in  flash  tests.  We  took  our  sample  right 
from  the  container  and  put  it  immediately  into  the 
cup  and  made  our  tests  as  quickly  as  possible.  If  it 
is  loft  anv  timo  at  all,  some  of  the  light  ends  might 
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be  lost.  AVithout  a  difference  in  testing  techniques 
and  unless  something  had  happened  in  the  interim, 
I  would  expect,  if  the  barrel  had  been  open,  to  have 
the  flash  point  going  up,  rather  than  going  down. 

On  my  deposition  the  other  day,  I  stated  it  was 
my  opinion  when  I  examined  the  drum  on  the  24th 
of  March  that  the  level  was  9  inches  from  the  top. 
After  being  informed  Mr.  Cook  thought  it  was 
15,  I  moved  down  to  15.  I  have  since  talked  with 
Mr.  Cook  and  I  think  now  I  will  go  up  the  same 
distance  I  went  down,  and  I  will  be  about  5  inches. 
We  had  to  turn  the  barrel  a  little  bit  at  an  angle  to 
pull  this  thing  out,  and  it  was  an  approximation.  I 
am  revising  my  estimate  in  the  light  of  the  meas- 
urement Mr.  Cook  made. 

The  difference  in  flash  points  obtained  shortly 
after  the  fire  of  from  91  to  95  and  my  average  value 
of  83  [113]  in  March  of  1954,  I  think  is  accounted 
for,  as  I  just  tried  to  explain,  by  sampling  tech- 
nique. We  are  testing  that  first  vapor  that  comes 
off  at  that  temperature  of  the  explosive  mixture,  a 
very  small  part  of  the  total  sample,  and,  if  we  are 
not  measuring  that  same  vapor,  through  some  means 
it  could  evaporate  off,  there  could  be  quite  a  dif- 
ference. 

Had  the  barrel  been  open,  you  would  have  a  skinj 
on  the  top  similar  to  on  your  paint  pail,  and  yoi 
don't  get  much  evaporation  after  that  first  oxida^ 
tion  is  formed.  If  the  barrel  had,  in  fact,  been 
third   empty,   as   Mr.    Cook   first   estimated,   there 
would  be  no  tendency  for  evaporation  to  occur,  be^ 
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cause  that  is  still  air  in  there  and  it  is  closed.  You 

need  circulation  of  air  to  get  evaporation.  All  you 

do   is   saturate   the   small  amount  of   air   that   is 

present. 

Had  the  barrel  been  a  third  empty  in  September 
and  gasoline  later  added  so  it  was  5  inches  from 
the  top  when  I  took  my  sample  and  made  tests  in 
March,  we  certainly  wouldn't  have  had  that  viscos- 
ity and  our  distillation  curves  wouldn't  be  as  they 
are.  I  have  only  24  per  cent  of  the  solvent  at  430 
degrees.  If  they  had  added  one-third  more  gasoline, 
I  would  have  all  that  in  addition.  I  don't  think  that 
adequately  explains  the  difference  in  flash  points 
obtained;  I  think  it  is  close  enough  to  be  within 
the  experimental  technique.  [114] 

I  am  just  conjecturing,  of  course,  because  I  don't 
know  what  happened  to  the  material  between  Sep- 
tember and  March. 

The  specifications  I  used  for  contrast  purposes 
for  the  primer,  but  not  the  solvent,  are  A.S.T.M. 
designation  D-41  issued  in  1941.  There  is,  however,  a 
newer  one  issued  in  1948.  The  specifications  I  used 
state : 

''These  specifications  cover  asphaltic  primer  for 
use  when  specified  with  asphalt  in  dampproofing 
and  waterproofing  below  or  alcove  ground  level  for 
application  to  concrete  masonry  surfaces." 

It  is  not  like  comparing  apples  and  oranges,  as 
this  is  a  test  for  an  asphaltic  cutback.  It  is  not 
used  exclusively  on  masonry  walls.  I  have  checked 
with  three  roofers  and  common  practice  dictates  it 
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has  been  used  for  roofing.  The  main  reason  it  is 
used  for  concrete  is  the  fact  that  the  hot  asphalt 
does  not  bind  Avith  the  concrete.  This  is  a  prime 
coating  on  concrete,  on  which  they  may  put  the 
other  if  they  so  desire. 

I  don't  know  specifically  that  warning  labels  are 
not  used  on  materials  with  a  flash  point  of  less 
than  100  degrees  by  Standard  Oil  of  California, 
Standard  Oil  of  Indiana,  or  Associated  Gas. 

I  have  heard  of  Dr.  Abraham,  but  am  not  fa- 
miliar with  his  book  on  asphalt  and  don't  know  that 
he  fixes  a  [115]  standard  of  a  rapid-curing  cutback 
at  80  degrees  Fahrenheit  Tag.  open  cup.  If  that  is 
the  case,  I  think  people  should  be  warned.  I  do  not 
recognize  Dr.  Abraham  as  the  standard  authority 
on  the  subject. 

(Discussion  before  the  bench  between  Court  and 
Counsel  out  of  hearing  of  jury,  in  which  Mr.  Graves 
stated  he  felt  the  witness  had  opened  the  matter  of 
the  I.C.C.  refinilations  and  similar  regulations;  that 
an  offer  of  proof  would  be  made  if  the  matter  were 
ruled  out.  The  same  ruling  was  made  by  the  Court..] 
Preliminary  examination  as  follows:) 

I  consider  the  man  at  Illinois  Institute  of  Tech- 
nology, I  believe  his  name  is  Tichenov,  to  be  the 
standard  authority  on  this  subject.  He  has  done 
great  amount  of  research  on  petroleum  products 
and  has  published  original  papers.  I  cannot  refer 
you  to  any  data  in  which  he  fixes  the  standard  for 
rapid-curing  cutback  asphalts,  nor  do  I  have  that 
available  to  me. 


I 
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(Objection  to  question  as  to  whether  the  witness 
knew  manufacturers  of  petroleum  products  pay 
close  attention  to  I.C.C.  regulations  for  shij^ment  of 
combustible  liquids;  overruled).   (T407) 

I  know  by  hearsay.  I  was  just  here  when  the 
jury  was  dismissed  and  there  was  quite  a  long  dis- 
cussion on  it.  I  have  heard  something  about  it  gen- 
erally, but  am  not  an  authority  on  it.  I  do  not  know 
that  they  pay  close  [116]  attention  to  regulations 
fixed  by  postal  authorities  for  shipment  of  combus- 
tible liquids  both  by  ground  and  airmail,  nor  do  I 
specifically  know  of  the  regulations  of  the  Coast 
Guard  pertaining  to  shipments  of  same  matter  by 
marine  vessels. 

(Objections  to  questions  concerning  witness' knowl- 
edge of  postal  and  Coast  Guard  regulations;  over- 
ruled.) (T408) 

T  believe  there  is  a  distinction  between  the  re- 
quirements for  safety  with  respect  to  a  drum  that 
is  closed  and  to  be  carried  in  transit,  as  against  the 
safety  characteristics  of  a  user  in  the  application  of 
that  particular  commodity.  The  I.C.C,  as  I  under- 
stand it,  is  interested  in  the  regulations  that  would 
make  for  safe  transportation  of  the  product. 

(Objection  to  inquiry  as  to  whether  witness  knew 
ICC  regulations  require  certain  type  of  label  on 
containers  where  the  flash  point  of  the  material  is 
20  degrees  or  less;  sustained.  Tury  excused  for  day 
and  discussion  followed  between  Court  and  counsel 
in  which  defendant  contended:  Witness  attempted 
to  qualify  himself  as  expert  on  labeling  practices 
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of  the  liquid  in  the  barrel,  I  was  approximating 

from  my  memory  and  I  so  stated.  [119] 

(Objection  to  the  question:  "You  have  testified 
that  prudent  manufacturers  place  red  dangerous 
or  warning  labels  on  petroleum  products  having 
flash  points  below  100  degrees  Fahrenheit.  Why,  if 
you  know,  do  prudent  manufacturers  do  that?"  as 
calling  for  a  conclusion  as  to  state  of  mind  of  man- 
ufacturers, not  specifying  the  manufacturers,  use 
of  product  or  flash  point,  highly  conjectural;  over- 
ruled.) (T421-422) 

Under  normal  atmospheric  conditions,  a  material 
with  a  flash  point  below  100  degrees,  in  all  proba- 
bility, would  have  a  flash  point  lower  than  the 
atmospheric  condition  and  thus  vapors  would  be 
evolving  from  the  top  and  filling  the  enclosed  space 
and  therefore  be  subject  to  explosive  conditions. 
The  100  degree  breaking-off  point  is  by  reason  of 
the  fact  that  there  may  normally  be  atmospheric 
temperatures  to  that  range. 

In  my  opinion,  it  was  not  necessary  for  the  man- 
ufacturer of  this  primer  to  have  used  a  solvent  with 
such  a  low  flash  point.  A  naphtha  could  have  been 
selected  with  a  small  difference  between  the  boiling 
point  and  end  point,  which  would  have  resulted 
in  the  flash  point  of  the  entire  mixture  being  over 
100  degrees. 

Recross  Examination 
(T424) 

In  the  Cleveland  open  cut  method  of  testing 
which  I  employed,  the  thermometer  is  inserted  sub- 
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stantially  to   [120]   the  bottom  of  the  cup,  which 
would  reflect  the  average  temperature  of  the  ma- 
terial being  tested,  and  the  reading  thus  taken  de- 
termines the  flash  point. 

Had  the  three  barrels  of  primer  on  the  loading 
])latform  had  their  bungs  taken  out  to  speed  the 
warming  process,  they  would  not  have  bulged  if 
exposed  to  heat  as  I  have  indicated. 

J.  M.  KNISELEY 

called   and   sworn   as   a  witness  on   behalf   of   the 
plaintiff,  testified  as  follows: 

Direct  Examination 
(T426) 

My  name  is  J.  M.  Kniseley;  I  /eside  at  North 
Bend,  Washington,  near  Seattle,  and  have  resided 
in  that  vicinity  for  about  50  years.  I  am  a  profes- 
sional chemical  engineer  in  and  around  Seattle  and 
have  been  about  28  years.  I  have  my  own  office, 
which  is  known  as  the  J.  M.  Kniseley  Engineering 
Company. 

I  received  my  professional  training  at  the  Uni- 
versity of  Washington,  graduating  in  1926  with  a 
bachelor  of  science  degree  in  chemical  engineering. 
Upon  graduation,  I  was  employed  by  Laucks  Lab- 
oratories, Incorporated,  an  organization  of  com- 
mercial chemists  and  chemical  engineers,  ^vith 
whom  I  was  associated  imtil  1949.  I  started  out  as 
a  chemist  and  ultimately  became  manager  and 
vice-president  of  the  company  and  also  president 
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of  Laiicks  Chemical  Company,  [121]  an  associated 
company.  We  normally  operated  with  from  20  to 
26  employees,  15  to  18  of  whom  were  trained  per- 
sonnel. The  firm  afforded  technical  service  for  in- 
dustry located  around  Seattle,  the  shipping  and 
manufacturing  industry. 

All  during  this  period  of  employment,  I  had  con- 
tinual experience  in  testing  road  oils  and  applied 
asphalts  and  roofings  and  other  types  of  asphaltic 
materials.  Early  in  my  technical  career,  I  obtained 
a  Certified  Marine  Chemist's  Certificate,  which  is 
issued  by  the  American  Bureau  of  Shipping.  The 
purpose  of  this  was  to  service  the  shipping  indus- 
try so  that  vessels  undergoing  repair  might  safely 
use  welding  and  burning  equipment  in  their  petro- 
leum tanks.  I  was  the  first  in  the  organization 
to  obtain  this  certificate  and  it  became  more  or  less 
my  specialty  and  I  still  carry  that  certificate. 

While  it  is  called  a  Certified  Marine  Chemist's 
Certificate,  it  is  recognized  all  over  the  country  as 
the  proper  qualifications  for  testing  for  explosive 
conditions  and  is  used  on  shore  plants,  as  well.  If  a 
fabricator  employs  the  holder  of  such  a  certificate, 
that  is  recognized  as  due  precaution  and  he  is  ex- 
cused from  being  accused  of  negligence.  Many  times 
I  have  been  employed  to  determine  the  cause  of  in- 
dustrial explosions,  and  have  had  more  experience 
than  anyone  else  in  the  Seattle  area  in  this  field.  I 
belong  to  all  the  professional  societies  that  are  asso- 
ciated [122]  with  my  particular  lines  of  work.  I 
think  I   am  thoroughly  familiar  with  the  testing 
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of   asphalt   materials   to    determine    their   various 

characteristics. 

Pursuant  to  request,  I  obtained  a  sample  of  the 
material  from  a  drum  on  the  Rhea  Rosenbaum 
place  in  November  of  1953.  The  barrel  from  which 
I  obtained  the  same  was  a  55-gallon  drum  bearing 
a  label  stating  "Battleship  Primer"  and  "Panther 
Oil  &  Grease  Company,"  with  a  picture  of  a  battle- 
ship, being  the  same  label  as  Exhibit  No.  23.  The 
barrel  was  intact,  apparently  having  had  no  dam- 
age, was  clean,  was  not  bulged  or  wrinkled,  which 
I  particularly  observed  because  I  knew  it  had  been 
involved  in  this  fire.  The  bung  was  very  tight  which 
I  opened,  as  well  as  the  smaller  three-quarter  inch 
one  which  I  thought  at  first  I  might  use.  The  label 
jiad  a  couple  of  scratches  on  it,  but  no  evidence  of 
scorching  whatsoever.  When  I  withdrew  my  sample 
in  November,  1953,  I  measured  the  level  of  the 
material  with  my  finger  and  am  certain  it  was  be- 
tween four  and  five  inches  from  the  top.  I  always 
note  the  level  of  a  material  in  a  container,  because 
in  the  gauging  business  quantity  is  just  as  import- 
ant as  quality.  Normally,  a  55-gallon  drum  of  as- 
phaltic  material  is  not  filled  to  the  top,  because  a 
slight  temperature  change  would  cause  them  to 
bulge  and  leak.  This  barrel  was  of  about  average 
level,  maybe  JTist  half  an  inch  or  so  down.  [123] 

I  obtained  a  sample  of  just  imder  a  gallon  with 
a  piece  of  equipment  called  a  trier,  which  tends  to 
cut  a  core  out  of  the  material.  I  was  able  to  obtain 
a  large  quantity  at  each  thrust,  but  had  to  scrape  it 
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off  into  my  gallon  can  because  it  was  a  paste,  prac- 
tically a  solid.  From  my  observation  of  this  mate- 
rial at  the  time,  I  would  say  it  wasn't  brushable 
at  all  under  normal  conditions.  I  was  very  careful 
in  obtaining  my  sample  to  thrust  the  trier  in  at  as 
many  angles  and  depths  as  possible  so  as  to  obtain 
a  representative  cross-section  of  the  material.  I 
think  I  replaced  the  rubber  gasket  in  the  bung 
and  put  the  bung  back  in  tightly. 

I  then  took  the  sample  to  Seattle  and  performed 
tests  for  flash,  viscosity,  solubility  in  carbon  bisul- 
phite, distilled  off  the  solvent  material,  and  tested 
for  penetration  of  residue  after  the  distillation.  I 
found  the  viscosity  much  too  high,  it  requiring  ap- 
proximately 1100  seconds  to  flow  through  a  stan- 
dard orifice;  the  solvent  content  was  31  per  cent; 
penetration  of  solids  after  the  solvent  was  removed 
was  36  units  using  a  standard  test ;  and  the  amount 
soluble  in  carbon  bisulphite  was  practically  com- 
plete, being  99  per  cent.  Using  the  Cleveland  open 
cup  method,  I  obtained  a  flash  point  of  91  degrees. 

I  employed  a  standard  test  method  in  the  dis- 
tillation and  noticed  the  presence  of  extremely  vola- 
tile vapors  as  soon  as  I  started  to  distill  this  mate- 
rial. Those  [124]  volatile  vapors  are  hazardous,  in- 
flammable, and  it  is  the  ease  with  which  they  come 
off  that  largely  measures  the  danger  involved  in 
handling,  and  I  was  surprised  at  the  ease  with 
which  they  came  off. 

(Objection  to  state  of  mind;  question  rephrased.) 
(T440) 
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The  first  vapors  came  off  much  earlier  in  the  dis- 
tillation than  normally  would  be  expected,  and  my 
conchision  was  that  the  material  contained  an  ex- 
tremely volatile  solvent.  I  suspected  it  might  be 
what  is  normally  described  as  gasoline.  "Volatile" 
is  the  term  for  the  ease  with  which  anything  may 
be  boiled.  Gasoline  starts  to  boil  at  less  than  a  fifth 
the  heat  required  for  water  and  starts  to  boil  at 
a  low  temperature.  All  liquids  give  off  vapors,  even 
at  normal  temperatures,  and  not  merely  at  their 
boiling  points.  Boiling  point  is  the  point  at  which 
the  vapor  pressure  reaches  the  air  pressure  and  a 
liquid  is  vaporizing  freely. 

I  then  subjected  the  primer  to  a  normal  test  for 
gasoline,  a  dilution  test,  which  we  use  for  deter- 
mining gasoline  in  crankcase  oil.  I  used  the  stan- 
dard dilution  equipment  for  lubricating  oils  and 
found  there  was  gasoline  present.  I  then  enlarged 
the  scale  of  the  test  and  actually  recovered  quan- 
tities of  this  gasoline,  which  I  verified  by  running 
a  distillation  test  on  the  material,  and  found  it 
had  the  properties  and  characteristics  of  gasoline. 

I  am  familiar  with  the  distillation  characteristics 
of  the  various  grades  of  gasoline  and  other  solvents 
and  petroleum  products.  The  materials  that  distill 
over  at  low  temperatures  are  the  prime  offenders  in 
explosions  and  fires. 

I  actually  recovered  8  per  cent  of  the  primer  as 
gasoline,  which  was  not  a  complete  recovery  due  to 
difficulties  encountered  in  the  testing  procedure. 

Flash  point  is  the  temperature  at  which  a  mate- 
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off  into  my  gallon  can  because  it  was  a  paste,  prac- 
tically a  solid.  From  my  observation  of  this  mate- 
rial at  the  time,  I  would  say  it  wasn't  brushable 
at  all  under  normal  conditions.  I  was  very  careful 
in  obtaining  my  sample  to  thrust  the  trier  in  at  as 
many  angles  and  depths  as  possible  so  as  to  obtain 
a  representative  cross-section  of  the  material.  I 
think  I  replaced  the  rubber  gasket  in  the  bung 
and  put  the  bung  back  in  tightly. 

I  then  took  the  sample  to  Seattle  and  performed 
tests  for  flash,  viscosity,  solubility  in  carbon  bisul- 
phite, distilled  off  the  solvent  material,  and  tested 
for  penetration  of  residue  after  the  distillation.  I 
found  the  viscosity  much  too  high,  it  requiring  ap- 
proximately 1100  seconds  to  flow  through  a  stan- 
dard orifice;  the  solvent  content  was  31  per  cent; 
penetration  of  solids  after  the  solvent  was  removed 
was  36  units  using  a  standard  test ;  and  the  amount 
soluble  in  carbon  bisulphite  was  practically  com- 
plete, being  99  per  cent.  Using  the  Cleveland  open 
cup  method,  I  obtained  a  flash  point  of  91  degrees. 

I  employed  a  standard  test  method  in  the  dis- 
tillation and  noticed  the  presence  of  extremely  vola- 
tile vapors  as  soon  as  I  started  to  distill  this  mate- 
rial. Those  [124]  volatile  vapors  are  hazardous,  in- 
flammable, and  it  is  the  ease  with  which  they  come 
off  that  largely  measures  the  danger  involved  in 
handling,  and  I  was  surprised  at  the  ease  with 
which  they  came  off. 

(Objection  to  state  of  mind;  question  rephrased.) 
(T440) 
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The  first  vapors  came  off  much  earlier  in  the  dis- 
tillation than  normally  would  be  expected,  and  my 
conclusion  was  that  the  material  contained  an  ex- 
tremely volatile  solvent.  I  suspected  it  might  be 
what  is  normally  described  as  gasoline.  ''Volatile" 
is  the  term  for  the  ease  with  which  anything  may 
be  boiled.  Gasoline  starts  to  boil  at  less  than  a  fifth 
the  heat  required  for  water  and  starts  to  boil  at 
a  low  temperature.  All  liquids  give  off  vapors,  even 
at  normal  temperatures,  and  not  merely  at  their 
boiling  points.  Boiling  point  is  the  point  at  which 
the  vapor  pressure  reaches  the  air  pressure  and  a 
liquid  is  vaporizing  freely. 

I  then  subjected  the  primer  to  a  normal  test  for 
gasoline,  a  dilution  test,  which  we  use  for  deter- 
mining gasoline  in  crankcase  oil.  I  used  the  stan- 
dard dilution  equipment  for  lubricating  oils  and 
found  there  was  gasoline  present.  I  then  enlarged 
the  scale  of  the  test  and  actually  recovered  quan- 
tities of  this  gasoline,  which  I  verified  by  running 
a  distillation  test  on  the  material,  and  foimd  it 
had  the  properties  and  characteristics  of  gasoline. 

I  am  familiar  with  the  distillation  characteristics 
of  the  various  grades  of  gasoline  and  other  solvents 
and  petroleum  products.  The  materials  that  distill 
over  at  low  temperatures  are  the  prime  offenders  in 
explosions  and  fires. 

I  actually  recovered  8  per  cent  of  the  primer  as 
gasoline,  which  was  not  a  complete  recovery  due  to 
difficulties  encountered  in  the  testing  procedure. 

Flash  point  is  the  temperature  at  which  a  mate- 
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rial  gives  off  inflammable  vapors  in  such  quantity 
to  cause  an  explosion.  Therefore,  at  or  above  91 
degrees  Fahrenheit,  or  whatever  the  actual  flash 
point  is,  this  material,  when  exposed,  would  give  off 
sufficient  vapors  to  form  an  explosive  mixture  with 
the  surrounding  air.  Depending  on  the  air  currents, 
it  would  be  difficult  to  tell  where  these  vapors  would 
be.  They  are  quite  inclined  to  form  pockets.  Under 
proper  circumstances,  they  have  been  known  to 
fill  an  entire  room.  There  are  innumerable  things 
which  will  cause  an  explosion  once  the  vapors  have 
formed  an  explosive  mixture,  such  as  a  slight 
spark,  flame,  or  even  being  exposed  to  a  hot  wire. 
In  the  case  of  this  material,  flash  point  is  not  the 
whole  story  of  the  hazard,  because  the  material 
contained  this  gasoline  which,  when  vaporized,  was 
just  as  dangerous  as  any  gasoline  could  be.  At 
temperatures  slightly  above  its  flash  point,  the  vola- 
tile vapors  came  off  much  more  rapidly  than  nor- 
mal.  [126] 

This  primer  is  a  mixture.  In  terms  of  hazard  of 
a  mixture,  it  is  the  character  of  the  light,  volatile 
material  that  determines  the  true  hazard.  Mixtures 
having  solvents  with  extremely  volatile  character- 
istics or  low  flash  points  below  that  of  the  entire 
mass  have  caused  trouble  ever  since  these  petroleum 
products  have  been  in  general  use.  It  is  the  pres- 
ence of  the  light,  volatile  material  in  industrial 
products  that  has  caused  the  fires  and  explosions, 
and  to  a  large  extent  they  have  been  removed  from 
practically  all  of  the  materials  that  are  offered  for 
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sale   in   normal   commerce.   In   this   material,    the 

highly  volatile  parts  had  not  been  removed. 

I  believe  this  material  to  be  more  hazardous  than 
the  flash  point  itself  would  indicate. 

Plaintiff's  Exhibit  27  for  identification  is  a  graph 
preyjared  by  me  showing  the  distillation  curve  or 
rate  of  distillation  of  the  gasoline  extracted  from 
the  primer  and  various  other  substances.  I  em- 
ployed a  steam  distillation  process  so  that  the  ma- 
terial was  not  subjected  to  a  temperature  higher 
than  212  degrees. 

Rate  of  distillation  is  the  best  measure  of  hazard 
of  a  flammable  material  in  terms  of  use  in  the  open. 
The  purpose  of  steam  distillation  is  to  remove  un- 
altered those  portions  mixed  with  a  heavy  material 
which  might  be  altered  by  temperatures  necessary 
to  remove  them,  and  I  obtained  the  [127]  gasoline 
solvent  unaltered. 

Plaintiff's  Exhibit  27  admitted.  (T452) 

On  Exhibit  27,  I  laid  out  scales  from  zero  per 
cent  to  100  per  cent  and  zero  up  to  500  degrees 
Fahrenheit.  In  carrying  out  the  distillation,  we 
have  the  material  in  the  flask,  we  heat  it,  it  dis- 
tills over  through  a  condenser  and  collects  into  a 
graduated  tube.  When  the  tube  reached  10  per  cent, 
on  up,  we  make  the  reading  of  the  temperature  and 
write  it  down.  This  curve,  then,  is  just  the  temper- 
ature at  which  these  various  percentages  have  been 
distilled  off.  Aviation  gasoline,  for  example,  at  360 
degrees  approximately  90  per  cent  of  it  was  dis- 
tilled.   In    each    instance,    the    curve    is   an    exact 
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measure  of  the  volatility  of  the  material  indicated, 
the  lower  curves  being  the  more  highly  volatile. 
The  more  volatile  a  material  is,  the  lower  it  boils 
and  the  easier  it  is  to  create  a  hazardous  condition. 

The  lower  two  curves  on  the  exhibit  are  two 
grades  of  aviation  gasoline.  There  are  petroleum 
products  more  volatile  than  aviation  gasoline,  but 
it  is,  I  believe,  the  most  hazardous  normally  cir- 
culated in  commerce.  The  red  line  on  the  graph 
represents  the  material  I  extracted  from  the  primer, 
and  just  above  that  the  next  two  lines  are  ordinary 
grades  of  gasoline  used  in  automobiles.  Above  those 
is  the  material  used  by  dry  cleaners  or  cleaner's 
naphtha.  Next  is  [128]  Stoddard  Solvent,  which 
has  become  known  in  the  industry  as  a  solvent 
which  can  be  used  safely  in  compounding  different 
materials  requiring  solvents  to  avoid  the  presence 
of  these  volatile  materials  that  create  the  hazardous 
conditions.  And  then  kerosene  is  what  the  old- 
timers  used  to  burn  in  lamps  and  is  considered 
normally  safe  in  a  household. 

The  flat  lines  on  the  graph  are  quite  significant 
in  that  they  indicate  material  that  distills  off  in  a 
narrow  range.  Until  you  reach  a  certain  tempera- 
ture, you  are  practically  free  from  these  dangerous 
materials.  The  materials  with  steep  curves  start 
giving  them  off  at  very  low  temperatures  and  prac- 
tically at  room  temperature. 

From  my  experience  in  testing  and  compounding 
roof  primer,  and  also  in  a  consulting  capacity,  it 
is  my  opinion  it  was  not  necessary  that  the  mate- 
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rial  shown  by  the  red  line  on  Exhibit  27  be  used 
to  make  a  satisfactory  roofing  primer.  Stoddard 
Solvent  would  have  obtained  just  as  satisfactory  re- 
sults. Stoddard  Solvent  is  a  class  and  they  generally 
flash  above  100  degrees  Fahrenheit,  up  to  130  de- 
grees. If  one  of  these  had  been  used  with  a  flash 
point  of  130  degrees,  it  would  have  resulted  in  a 
primer  having  a  flash  point  higher  than  the  solvent 
due  to  the  retarding  effect  of  the  asphalt.  Stoddard 
Solvent  is  a  premium  solvent  and  costs  more  than 
the  material  used  in  this  primer. 

Once  the  primer  in  question  is  above  its  flash 
[129]  point,  it  is  as  dangerous  as  gasoline  in  terms 
of  hazard  of  flash  fire  or  explosion.  Pound  for 
y)ound,  gasoline  has  a  greater  boosting  power  than 
dynamite,  and,  under  certain  circumstances,  gaso- 
line vapors  are  considerably  more  easily  set  off 
than  dynamite  and  have  the  additional  hazard  of 
being  invisible  and  practically  odorless. 

In  my  experience,  I  have  been  intimately  ac- 
quainted with  various  manufacturers  of  petroleum 
products,  roofing  materials  and  asphaltic  com- 
pounds, and  am  familiar  with  their  trade  prac- 
tices. 100  degrees  Fahrenheit  has  been  accepted  as 
the  breaking  point  where  material  is  considered 
hazardous  among  prudent  manufacturei*s  of  this 
type  of  material.  It  is  the  custom  among  prudent 
manufacturers  to  label  materials  with  flash  points 
below  100  degrees  with  red  warning  labels;  from 
100  to  150,  usually  there  is  a  warning  phrase  in 
red   in   distinctive   printing   warning   against    the 
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danger  of  fire.  Generally,  these  labels  state:  "Do 
Not  Heat,  Do  Not  Get  Close  to  Open  Flame,"  to 
nse  in  well-ventilated  room. 

The  practice  of  labeling  in  this  manner  is  neces- 
sary to  warn  the  consumer  of  the  hazard  if  the 
material  is  to  be  standing  around  or  used  above  its 
flash  point.  Where  warning  labels  have  not  been 
used  on  such  materials,  the  experience  has  been 
very  bad.  There  have  been  fire  and  explosions  and 
injuries. 

This  primer  as  a  whole  is  more  dangerous  than 
some  of  the  straight  naphthas.  [130] 

(Motion  to  strike  answer  on  ground  there  is  ap- 
parently a  wide  range  of  naphthas;  Court  ruled 
answer  should  be  more  specific.)  (T462) 

Naphtha  covers  a  range  of  petroleum  and  there 
are  various  types  in  terms  of  hazard. 

(Objection  to  the  question:  "How  does  this  ma- 
terial compare  in  terms  of  danger  with  what  is 
commonly  called  Naphtha?"  unless  the  range  of 
naphtha  is  established.)  (T462-463) 

Voir  Dire  Examination 

To  my  knowledge,  the  lowest  flash  point  of  any 
type  of  naphtha  is  below  zero  and  the  highest  about 
140  degrees. 

(Objection  renewed;  overruled.)   (T463) 

This  entire  primer  is  more  dangerous  than  some 
naphthas. 

I  have  heard  the  evidence  as  to  how  this  primer 
was  heated  for  application,  and  I  don't  think  the 
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method  of  heating  was  so  important,  the  heating 

was  the  fault. 

From  my  observation  of  this  material  and  from 
my  viscosity  tests,  it  is  my  opinion  it  would  have 
to  have  been  well  over  100  degrees  Fahrenheit,  or 
well  above  its  flash  point,  before  it  could  have  been 
brushed  on  a  roof. 

I  did  not  detect  any  water  present  in  the  material 
in  my  testing,  and  I  believe  I  would  have  detected 
it  had  it  [131]  present. 

I  think  there  would  not  have  been  any  significant 
change  in  the  primer  between  July  8,  1953  and 
when  I  tested  it  some  five  or  six  months  later.  Had 
the  cap  been  off  the  barrel  for  a  period  of  time, 
it  would  have  made  the  flash  point  higher  in  my 
tests  and  would  have  appeared  less  hazardous. 

(Objection  to  question:  If  material  had  been 
kept  for  period  of  3  months  in  a  room  in  the  ware- 
house previously  maintained  at  32  degrees  by  re- 
frigeration, but  the  refrigeration  equipment  having 
been  inoperative  during  this  3-month  period,  in 
your  opinion,  what  would  have  been  the  tempera- 
ture in  that  room?  unless  outside  temperatures 
were  shown;  objection  sustained.)  (T466) 

(Objection  to  question:  "How  long,  in  your  opin- 
ion, would  it  take  for  the  temperature  in  that  room, 
after  the  refrigeration  was  shut  off,  to  normalize 
with  the  outside  temperature?"  on  grounds  room 
was  insulated,  no  showing  of  average  outside  temp- 
eratures, the  information  being  available  through 
Weather  Bureau;  overruled.)  (T466-467) 
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I  think  it  would  normalize  in  about  five  to  ten 
days.  Following  that,  the  temperature  would  reach 
some  average  halfway  between  night  and  day  temp- 
eratures. 

The  fact  that  the  manufacturer's  specifications 
permitted  a  flash  point  of  80  degrees  in  the  mixing 
of  this  [132]  material  would  indicate  they  wanted 
to  use  materials  of  low  flash. 

Since  I  was  able  to  extract  at  least  8  per  cent 
of  this  primer  as  gasoline,  there  would  be  roughly 
5  gallons  of  gasoline  contained  in  a  55-gallon  drum 
of  this  material. 

(Objections  were  sustained  to  questions  as  to  the 
explosive  power  and  danger  represented  by  the  5 
gallons  of  gasoline.)  (T468-469) 

Cross  Examination 
(T469) 

I  have  a  record  of  the  tests  which  I  made  and 
you  may  have  it.  I  don't  have  the  notebook  in  which 
I  made  notations  while  conducting  the  tests.  I 
didn't  make  any  distillation  curve  of  the  primer 
itself,  but  merely  distilled  to  these  two  temperatures 
and  recorded  the  percentages. 

I  used  for  comparison  the  same  A.S.T.M.  speci- 
fications which  Mr.  McGivern  testified  yesterday  he 
used,  being  for  an  asphaltic  primer  used  for  roof- 
ing and  moisture-proofing  on  concrete  and  mason 
work. 

A  good  roofing  primer  is  used  to  form  a  bond 
between   the   roof   and   the    covering.    Penetration 
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and  adhesion  are  two  different  things.  At  least,  it 
must  have  adhesion  to  the  roof  itself;  whether  it  is 
necessary  for  the  primer  to  penetrate,  I  don't  know. 
Many  primers  are  used  on  metal  where  they  don't 
penetrate  at  all,  but  they  do  adhere.  [133] 

In  the  open  cup  tests  for  flash  point,  there  is  a 
variation  accepted  and  permitted  in  the  industry, 
depending  entirely  on  the  material  and  the  temp- 
erature at  which  the  flash  occurs.  As  to  the  tests  I 
run  on  the  roofing  primer,  I  don't  know  to  the  de- 
gree the  variation  that  is  permitted,  but  I  would 
imagine  about  5  degrees,  maybe  10,  depending  on 
the  temperature  at  which  it  flashed. 

I  have  heard  of  Mr.  Abraham,  but  I  don't  claim 
to  be  familiar  with  his  publication,  "Asphalts  and 
Allied  Substances."  I  don't  know  that  I  have  any 
other  work  which  I  consider  more  authoritative 
than  his  book.  I  have  used  various  handbooks,  and 
so  on.  Largely,  my  work  has  been  actually  com- 
paring materials  themselves.  I  have  had  to  depend 
on  what  I  could  do  with  them  and  what  can  be 
made  out  of  the  end  product. 

I  do  a  good  deal  of  work  investigating  fires  and 
testifying  as  to  the  cause  of  those  fires.  I  am  not 
on  the  witness  stand  a  great  part  of  my  time.  That 
would  be  a  life  that  nobody  would  live. 

The  A.S.T.M.  does  permit  certain  very  minor 
variations  in  testing  through  open  cup  tests  and 
those  are  fixed  by  the  Society  itself.  That  informa- 
tion can  be  derived  as  to  permitted  variations  and 
I  will  trv  to  have  it  this  afternoon.  It  is  not  true 
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that  variations  between  91   and  95   degrees   flash 
point  on  the  one  hand  and  83  on  the  other  is  way 
[134]  beyond  any  variation  permitted  if  the  tests 
are  properly  conducted. 

In  determining  whether  or  not  a  proper  roofing 
primer  had  been  manufactured  from  the  standpoint 
of  safety,  you  would  have  to  know  more  about  the 
solvent  than  what  you  would  learn  from  the  simple 
distillation  of  the  primer  itself.  Actually,  the  grav- 
ity of  the  solvent  portion  has  only  a  very  indefinite 
relation  to  the  safety,  but  a  specific  gravity  of  .8 
at  60  degrees  Fahrenheit  would  be  approximately 
right.  Unfortunately,  my  thinking  isn't  in  terms  of 
specific  gravity ;  I  have  always  used  the  table  to  con- 
vert. I  believe  that  a  specific  gravity  of  .8  at  60  de- 
grees would  be  an  average  for  safe  solvents.  Actually, 
a  specific  gravity  of  .7839  wouldn't  give  the  indica- 
tion of  its  safety,  nor  would  the  specific  gravity  of  .8. 

Pounds  per  gallon  at  60  degrees  has  no  relation 
whatsoever  to  safety.  I  don't  know  that  the  initial 
boiling  points  of  all  roofing  primers  on  the  market 
are  around  300.  They  may  not  be.  The  average  ini- 
tial boiling  point  of  distillates  from  roofing  primers 
would  be  230  or  240,  somewhere  in  there.  As  to 
where  the  first  10  per  cent  of  the  distillate  of  the 
solvent  of  the  average  roofing  primer  would  come 
over,  I  want  to  cooperate  with  you,  but  you  have 
gotten  beyond  my  mental  capacity  to  retain  every- 
thing. I  can't  quote  those  figures  with  any  degree  of 
accuracy  and  I  think  I  would  only  [135]  confuse 
the  record.  For  purposes  of  contrast,  I  took  specifi- 
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cations  from  a  reference  in  preparing  Exhibit  27. 
From  my  general  knowledge,  I  know  these  mate- 
rials distill  at  low  temperatures. 

Comparing  the  results  of  my  tests  with  sx)ecifi- 
cations  shown  on  Exhibit  25,  I  found  the  specific 
gravity  to  be  .95.  That  is  approximately  what  ap- 
pears in  the  specifications  as  A.P.I,  gravity  as  they 
are  the  same  things  expressed  on  different  scales. 

Pounds  per  gallon  at  60  degrees  is  just  express- 
ing specific  gravity  with  another  set  of  figures,  and 
the  specifications  compare  very  closely  with  what 
I  found  in  my  tests. 

On  viscosity  at  212  degrees  Fahrenheit,  there  was 
a  very  substantial  discrepancy  from  the  figures 
shown  on  Exhibit  25.  It  took  four  and  a  half  or 
five  times  as  long  for  the  material  to  fiow  through 
a  standard  piece  of  equipment.  I  have  marked  my 
initials  on  Exhibit  25  at  this  item,  it  being  the  first 
substantial  discrepancy. 

As  to  flash  point,  the  minimimi  fixed  in  Exhibit 
25  is  80  degrees,  there  being  no  maximum,  and  my 
finding  was  91. 

Coming  to  distillation,  I  don't  know  what  mate- 
rial is  referred  to  in  A.S.T.M.  specification  D-402-36 
as  set  forth  in  Exhibit  25,  but  I  think  it  is  one  of 
the  cutback  asphalts.  It  is  not  the  standard  I  used. 
I  have  placed  a  mark  around  that  item.  [136] 

The  distillation  per  cent  by  volume  at  437  de- 
grees of  a  minimum  of  23  per  cent  and  maximum 
of  30  per  cent  compares  fairly  closely  with  my 
tests. 
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I  did  not  test  the  per  cent  distilled  at  500  de- 
grees, but  picked  it  up  again  at  680,  and  got  about 
the  same  percentage  as  indicated  in  the  specifica- 
tions. 

The  only  test  I  made  on  residue  from  distillation 
was  the  penetration  test,  and  I  got  36,  between  the 
maximum  and  minimum,  which  is  a  fair  contrast. 

On  the  next  page  of  the  specifications,  Exhibit  25, 
I  made  the  test  on  softening  point  and  got  about 
the  same  as  indicated  in  the  specifications.  I  made 
no  tests  on  penetration,  ductility  or  oliensis  spot 
test. 

Relative  to  the  tests  on  the  solvent  portion,  I 
did  not  determine  either  the  A.P.I  gravity  or  the 
specific  gi^avity,  nor  did  I  test  pounds  per  gallon. 
Initial  boiling  point  I  found  to  be  as  reflected  on 
Exhibit  27,  together  with  percentages  and  temp- 
eratures. 

To  summarize,  I  found  it  took  about  four  or  five 
times  as  long  for  the  material  to  flow  through  a 
standard  orifice  as  specified  in  Exhibit  25;  that  the 
solvent  had  an  initial  boiling  point  of  122  degrees, 
as  contrasted  to  190;  and  an  end  point  of  320,  as 
contrasted  with  450. 

(Noon  recess.)  [137] 
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2  o'clock  p.m.,  Thursday,  April  29,  1954. 

J.  M.  KNISELEY 

having  previously  been  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Cross  Examination  (T489) 

Pursuant  to  request,  I  obtained  the  amount  of 
permissible  deviation  between  tests  of  flash  point 
from  the  manual  of  A.S.T.M,  and  it  is  5  degrees 
for  the  open  cut  flash  tester;  between  two  testers, 
it  is  10  degrees.  The  variation  of  2  degrees  for  one 
operator  and  4  degrees  between  two  operators  con- 
tained in  the  volume  I  showed  you  is  for  the  closed 
cup  method. 

I  believe  the  A.S.T.M  would  be  the  accepted 
standard  and  I  have  that  volume  available.  It  refers 
to  the  Cleveland  open  cup  method  at  temperatures 
of  175  or  over.  I  don't  have  anything  that  refers 
to  temperatures  of  less  than  100  degrees  in  the 
open  cup. 

Again  referring  to  the  result  of  my  tests  as  con- 
trasted with  the  specifications  contained  in  Exhibit 
25,  I  have  marked  on  Exhibit  25  with  a  circle  and 
my  initials  those  items  where  tests  were  made  by 
me  and  a  decided  variance  was  found. 

I  stated  on  direct  examination  I  found  fault  with 
the  attempt  to  heat  the  primer  by  the  workmen 
but  not  with  [138]  the  procedure  followed.  In  a 
general  way,  I  am  familiar  with  the  various  meth- 
ods of  heating  roofing  preparations;  that  they  are 
divided  into  the  cold  category,  which  may  be  ap- 


150  Panther  Oil  <&  Grease  Mfg.  Co.  vs. 

(Testimony  of  J.  M.  Kniseley.) 
plied  without  heating,  and  the  hot  category,  which 
means  it  has  to  be  heated  before  application;  that 
the  cold  types  have  lower  flash  points  than  the  hot 
types  of  roofing;  that  the  hot  types  usually  are 
solid,  such  as  tars,  with  high  flash  points;  that 
these  flash  points  usually  run  from  350  to  400  de- 
grees; and  that  the  amount  of  distillate  which  can 
be  taken  off  the  hot  type  is  small  compared  to  the 
cold  type. 

It  is  true  that  two  items  which  I  feel  make  the 
primer  in  question  most  dangerous,  namely,  low 
flash  point  and  high  percentage  of  distillate,  are 
lacking  in  the  hot  type  asphalt.  I  don't  think  it  is 
exactly  correct  that  in  heating  the  hot  application, 
the  universal  practice  is  to  place  the  material  itself 
in  a  container  which  excludes  any  possibility  of  the 
flames  or  any  part  of  the  flames  coming  in  contact 
with  it;  nor  do  I  agree  that  the  heating  appliances 
themselves  are  electric,  steam  or  kerosene,  and,  if 
it  be  kerosene,  that  they  are  completely  enclosed 
so  they  cannot  come  in  contact  with  the  material  in 
the  receptacle.  There  is  an  awful  lot  of  careless 
operation  of  tar  pots.  I  think  it  is  true  they  have 
a  lid  as  a  smothering  arrangement  to  cut  off  any 
fire  that  may  come  into  the  material.  [139] 

To  say  whether  or  not  it  was  a  very  great  ex- 
posure to  hazard  to  place  two  containers  comparable 
to  Exhibit  22  on  top  of  a  barrel  stove,  where  there 
was  no  protection  of  any  kind  between  them  and 
the  flames  or  coals  underneath,  particularly  since 
these  buckets  had  holes  drilled  through  the   sides 


John  Norman  Segerstrom  151 

(Testimony  of  J.  M.  Kniseley.) 
with  wire  inserted  in  place  of  bails,  the  containers 
being  partially  filled  with  any  petroleum  product, 
would  embarrass  me  a  great  deal,  because  I  don't 
want  to  have  anybody  ever  get  hurt  according  to 
anything  I  say. 

But,  actually,  you  would  have  an  awful  time 
setting  a  pot  of  cold  roofing  afire  in  that  bucket 
over  a  stove  if  there  was  any  distance  at  all  from 
the  flames.  Even  with  temperatures  generated  of 
around  600  or  700  degrees  Fahrenheit,  I  don't 
think  you  would  get  it  afire. 

I  am  not  certain  that  it  is  prohibited  by  safety 
regulations,  municipal  ordinances,  and  so  on,  to 
heat  any  kind  of  roofing  material  inside  a  building. 

If  the  workmen  had  employed  the  same  heating 
apparatus  with  a  hot  roofing  material,  I  don't 
think  they  Avould  ever  have  got  heat  enough  to 
apply  it  on  a  roof.  400  degrees  would  be  sufficient 
to  cause  the  hot  application  to  become  liquid,  but 
in  the  ordinary  tar  pot  those  temperatures  are 
around  1,500  to  2,000  degrees.  That  is  the  temp- 
erature inside  the  fire  tube  where  the  fiame  is  under 
a  draft.  [140] 

Redirect  Examination 
(T500) 
As  nearly  as  I  know,  all  temperatures  that  have 
been  referred  to  this  morning  have  been  Fahren- 
heit. 
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(It  was  stipulated  by  counsel  that  all  tempera- 
tures previously  referred  to  were  in  the  Fahrenheit 
scale.)    (T500) 

The  Fahrenheit  scale  is  the  one  on  which  news- 
papers give  readings  of  outside  temperatures,  and 
so  on. 

From  my  observation  of  the  barrel  from  which 
my  sample  was  taken,  I  would  say  that  the  barrel 
had  never  been  hot,  because  the  label  was  intact, 
the  outside  of  the  drum  showed  no  evidence  of 
heat,  and  there  was  no  puffing  of  the  head.  I  would 
say  that  the  maximum  temperature  the  barrel  had 
ever  been  exposed  to  was  130  degrees. 

No  exposure  to  normal  temperatures  would 
change  the  waterproofing  qualities  of  this  primer. 
Petroleum  products  will  crack  with  excessive  heat. 
As  far  as  primer  is  concerned,  its  purpose  is  to 
form  an  adhesion  between  it  and  the  upper  coat, 
and  it  isn't  required  to  have  waterproofing  prop- 
erties and  doesn't  have  to  any  extensive  degree. 

(Objection  to  the  question:  "And  directing  your 
attention  to  those  specifications.  Exhibit  25,  assum- 
ing a  manufacturer  prepared  the  roofing  material 
in  accordance  with  those  specifications,  would  that 
material  be  a  dangerous  material?"  on  the  ground 
that  was  not  plaintiff's  theory  [141]  of  case;  over- 
ruled.)  (T502-503) 

The  manufacturer  could  adhere  to  this  specifica- 
tion and  it  would  still  have  been  dangerous,  still 
be  subject  to  causing  explosions  at  normal  atmos- 
pheric temperatures. 
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The  reason  prudent  manufacturers  follow  the 
custom  of  i)lacing  a  red  warning  label  on  drums 
put  up  for  sale  where  the  flash  points  are  at  or 
below  100  degrees  is  that  is  the  temperature  norm- 
ally experienced  in  this  climate  and  the  intent  is 
to  have  the  materials  always  above  the  tempera- 
ture at  which  it  is  being  handled. 

I  have  been  in  attendance  throughout  the  trial 
and  have  heard  the  testimony  of  Tom  Woods,  Ira 
Hoskinson  and  other  witnesses  as  to  what  happened. 
It  is  my  opinion  that: 

"They  had  this  material  in  this  single  bucket  that 
was  on  the  fire  at  that  time  and  it  was  warmed 
u])  to  a  point  where  he  soon  would  be  ready  to 
take  it  up  on  the  roof,  which,  judging  from  the 
things  they  have  said  about  it,  should  have  been 
somewhere  around  a  temperature  of  110  degrees 
Fahrenheit,  at  which  point  it  would  be  giving  off 
considerable  quantities  of  this  gasoline  vapor,  and 
these  gasoline  vapors  are  heavy,  they  boil  out,  and 
if  you  hold  them  up  to  the  light,  you  can  see  them, 
and  they  boil  out  and  if  there  is  any  currents  of 
air  coming  from  the  heat,  they  go  up.  That  condi- 
tion had  probably  been  going  on  a  good  share  of 
the  morning,  but  for  some  reason,  at  that  one  time, 
those  billows  of  vapor  came  in  contact  with  some 
source  [142]  of  ignition.  Nobody  knows  whether 
it  was  a  static  spark  or  somebody  threw  a  match 
down  that  hole,  or  nobody  knows  what  caused  that. 
Normally,  they  would  go  up  with  the  heat  under- 
neath them.  So  they  ignited  and  thev  flashed. 
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"You  realize  that  there  wasn't  such  a  tremendous 
quantity  of  them.  They  are  very  potent,  but  there 
wasn't  too  much  of  them,  so  they  flashed  and  this 
initial  flash  that  this  gentleman  driving  down  the 
road  saw  was  the  combustion  of  those  vapors.  The 
air  disturbance  and  the  temperature  created  by 
that  then  stirred  up  all  the  dust  and  all  the  par- 
ticles in  that  building  until  they  then  went  into  the 
air  and  became  into  an  explosive  condition  them- 
selves, and  that  fire  then  flashed  across  the  ceiling 
and  these  men  described  it  as  billowing  in  the  ceil- 
ing. Then  the  next  description  that  I  recall  is  that 
they  looked  in  there  and  some  of  them  could  see 
flames  and  some  of  them  couldn't,  mostly  smoke. 
The  air  at  that  time  was  then  deficient  in  oxygen, 
there  wasn't  enough  oxygen  to  burn,  but  the  heat 
was  there.  Everything  in  there  was  well  above  its 
kindling  point.  So  after  that,  all  that  was  necessary 
was  for  air  to  come  through  and  the  building  was 
gone." 

In  my  opinion,  I  am  certain  it  was  the  ignition 
of  the  vapors  and  not  of  the  surface  of  the  fluid 
itself. 

It  is  my  opinion  that  the  manufacturer  should 
have  placed  a  warning  label  on  the  drum  contain- 
ing this  primer.  [143] 

Recross  Examination 
(T507) 
I  have  had  quite  a  lot  of  experience  and  have 
been  employed  numerous  times  to   determine   the 
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cause  of  fires.  About  10  or  15  years  ago,  I  was 
called  down  to  Auburn  when  the  big  government 
warehouse  burned.  They  were  using  asphalt  as  an 
adhesive  to  put  the  cork  on  the  wall.  Since  that 
time,  I  have  had  maybe  15,  maybe  25,  similar  em- 
ployments. 

(A  discussion  was  had  before  the  bench  between 
Court  and  counsel,  out  of  the  hearing  of  the  jury, 
in  which  defendant  advised  Court  he  proposed  to 
go  into  the  background  of  employment  of  witness 
to  show  he  was  habitually  employed  by  fire  insur- 
ance companies  to  attempt  to  attribute  losses  to 
someone  other  than  the  owner  of  property. 

Plaintiff  objected,  stating  this  would  open  the 
whole  matter  of  insurance;  that  plaintiff  would  be 
entitled  to  show  he  was  under-insured ;  that  witness 
was  employed  by  plaintiff  and  not  by  an  insurance 
company  in  this  instance. 

The  Court  ruled  that  defendant  might  inquire  as 
to  witness'  employment  in  the  instant  case  to  show 
bias,  and  that  other  objections  would  be  passed 
upon  as  they  arose.)   (T508-510) 

I  stated  that  in  the  last  15  years,  I  had  been 
employed  to  investigate  the  cause  or  origin  of  some 
15  or  [144]  25  fires;  that  I  didn't  recall  exactly 
what  the  number  was.  On  a  share  of  them,  I  have 
been  employed  to  make  those  investigations  for  the 
purpose  of  determining  general  safety  standards. 

(Objection  to  the  question:  ' 'Basically,  what  you 
have  attempted  to  do  in  each  one  of  these  instances 
of  employment  is  to  attempt  to  fasten  the  liability 
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on  somebody  that  there  might  be  a  recovery  by 
some  corporation  or  individual  for  the  fire  loss,  isn't 
that  correct?"  on  the  grounds  of  irrelevancy,  im- 
materiality and  incompetency;  overruled.)    (T511) 

That  isn't  exactly  correct,  because  the  way  I  got 
started  at  this  business  was  that  I  was  employed  by 
I.  F.  Laucks,  Incorporated,  an  associate  of  Laucks 
Laboratories,  and  they  asked  me  to  make  a  com- 
plete investigation  to  find  out  whether  they  were 
justified  in  going  into  the  solvent  extraction  busi- 
ness. For  some  two  or  there  years  that  was  the 
major  part  of  my  activities.  That  must  have  been 
about  16  years  ago. 

I,  F.  Laucks,  Incorporated  employed  me  in  the 
majority  of  the  investigations  I  have  made.  They 
put  out  a  variety  of  products  and  I  was  doing  the 
research  work  as  far  as  inflammability  was  con- 
cerned for  them.  Excluding  I.  F.  Laucks,  I  have 
been  employed  by  attorneys.  I  have  received  checks 
for  my  employment  both  from  attorneys  and  from 
[145]  some  type  of  organization  behind  the  at- 
torneys. 

(Objection  to  the  question:  "And  what  is  the  type 
of  organization  that  employs  you  to  do  this  work?" 
as  being  improper;  jury  excused,  and  a  discussion 
followed  between  Court  and  counsel.  (T514) 

Plaintiff  stated  question  was  improper  cross  ex- 
amination, an  attempt  to  inject  highly  improper 
and  prejudicial  matter  before  the  jury. 

The  Court  stated  that  counsel  was  too  astute  not 
to  know  where  the   inquiry  was  leading;   that   a 
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Federal  judge  has  the  right  to  comment  on  the 
evidence,  and  that  if  unfair  advantage  was  taken, 
the  Court  would  do  its  best  to  keep  the  balance 
even  and  point  out  to  the  jury  what  is  being  done; 
that  the  Court  did  not  consider  it  fair  to  bring  out 
what  was  attempted  to  be  elicited;  that  if  plaintiff 
brought  out  comparable  matter,  it  would  be  a  mis- 
trial. 

Defendant  stated  if  Court  felt  the  matter  im- 
proper, it  would  not  be  pursued  further;  that  de- 
fendant believed  witness  has  been  habitually  em- 
ployed by  fire  insurance  company  in  the  Pacific 
Northwest  for  the  purpose  of  making  investigations 
of  fires  to  determine  if  there  wasn't  some  possibility 
of  recovery ;  that  a  man  so  employed  must,  of  neces- 
sity, have  a  certain  amount  of  bias,  and  this  would 
be  a  ])roper  matter  to  show  in  the  record. 

Plaintiff  advised  the  Court  he  felt  what  witness 
[146]  might  have  done  in  past  employments  had 
nothing  to  do  mth  his  present  bias ;  that  inquiry  as 
to  terms  of  employment  in  instant  case  would  prob- 
ably be  proper;  that  the  damage,  in  large  measure, 
was  already  done. 

The  Court  ruled  defendant  might  inquire  into 
circumstances  and  terms  of  employment  in  this 
case;  that  defendant  could  show  how  much  he  had 
been  employed  and  on  what  type  of  case  to  test 
qualifications. 

Defendant  advised  that  wasn't  his  objective  and 
that  he  would  let  the  matter  stand.)   (514-520) 

To  the  best  of  my  knowledge  and  belief,  I  believe 
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the  specifications  called  for  in  Exhibit  25  would 

fit  into  the  category  of  a  standard  roofing  primer. 

LEONARD  L.  BURGUNDER 

called  and  sworn  as  a  witness  on  behalf  of  the 
plaintiff,  testified  as  follows: 

Direct  Examination 
(T521) 

I  reside  at  West  806  -  16th,  Spokane,  where  I 
have  lived  11  years.  My  occupation  is  Deputy  State 
Eire  Marshal,  employed  by  the  State  of  Washing- 
ton, and  have  been  so  employed  11  years.  Prior  to 
that,  I  had  a  general  insurance  business  in  Colfax, 
Washington,  where  I  was  City  Fire  Chief  for  13 
years. 

In  my  experience,  I  have  done  quite  a  little  in- 
vestigating of  fires,  particularly  those  of  explosive 
[147]  origin,  to  determine  their  cause.  I  have  also 
attended  fire  colleges  since  1929,  where  fire  control 
and  fire  prevention  are  the  major  subjects,  and 
they  also  go  into  how  these  fires  get  started.  I  feel 
that  I  have  knowledge  beyond  that  of  the  average 
layman  as  to  the  causes  and  origins  of  fires  and 
fires  of  explosive  origin. 

(Motion  to  strike  answer  relating  to  witness' 
opinion  of  his  qualifications  as  not  qualifying  him; 
motion  granted.)   (T523) 

(Objection  to  the  question:  "Mr.  Burgunder,  in 
this  case  there  has  been  testimony  that  certain 
material  was  being  heated  over  a  stove  of  coals  in 
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which  some  apple  wood  had  ])een  permitted  to  burn 
down  and  it  was  in  pails  about  three-fourths  full, 
and  that  chemists  have  testified  that  this  material 
had  a  flash  point  between,  I  believe,  81  degrees 
and  91  degrees  Fahrenheit,  and  the  testimony  is 
that  this  heating  had  been  carried  on  with  buckets 
of  this  material  from  about  ten  o'clock  in  the 
morning  until  somewhere  around  a  quarter  to  one 
in  the  afternoon;  that  it  was  in  a  room  50  by  160 
feet  in  dimensions,  with  a  concrete  floor,  the  barrel 
being  located  near  the  center  of  the  room,  that 
is,  the  buckets  that  were  being  heated,  and  that 
several  of  the  doors  were  opened  and  there  was  a 
rather  brisk  wind  blowing  outside,  and  the  man 
that  was  there  had  his  back  turned  to  the  stove  on 
which  this  material  was  being  heated  and  [148] 
had  walked  away  possibly  15  or  20  feet  when  he 
heard  a  violent  noise,  I  think  he  described  it  as  a 
*whoosh,'  something  like  that,  and  at  the  same  time 
a  man  driving  towards  the  building,  who  had  a 
view  directly  through  the  open  doors  to  this  room, 
said  that  one  instant  there  was  nothing  and  then 
he  saw  a  brilliant,  very  brilliant  flash  of  reddish, 
orange  color  and  within  a  minute  thereafter  this 
entire  large  room  of  50  l)y  160  feet  with  an  18-foot 
ceiling  was  entirely  enveloped  in  flames;  what,  in 
your  opinion,  occurred  there?"  on  the  grounds  it 
relates  facts  assumed  to  have  existed  and  in  part 
relates  or  refers  only  to  testimony  of  certain  wit- 
nesses; secondly,  as  a  hypothetical  question,  it  does 
not  include  in  the  hypothesis  all  the  facts  which 
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existed  and  in  part  misstates  facts  which  are  estab- 
lished  by   the   evidence;   that   it   is   not   properly 
framed. 

There  was  added  to  the  question:  ''Well,  there 
were  at  least  two  doors  open  then  to  the  outside 
from  this  room,  and,  furthermore,  the  outside  temp- 
erature was  in  the  vicinity  of  90  degrees  and,  furth- 
ermore, assiuning  that  after  this  man  that  was  in 
the  room  heard  this  violent  noise,  he  turned  around 
and  immediately  saw  approximately  half  of  the 
ceiling  of  that  entire  room  a  mass  of  flames  billow- 
ing down,  and  also  when  he  first  turned  around 
there  was  no  flame  around  the  stove  or  the  pails 
which  were  on  the  store,  all  of  the  flame  he  saw 
when  he  turned  around  was  billowing  down  [149] 
from  the  ceiling;  now  can  you  express  an  opinion 
as  to  what  happened?"  Objection  renewed  as  im- 
properly framed  and  incomplete ;  overruled.)  (T523- 
527) 

From  the  description,  I  would  say  you  had  a 
flash  fire  caused  by  the  suspension  of  flammable 
vapors  in  the  atmosphere.  There  was  evidently  some 
residues  on  the  ceiling  that  made  the  fire  continue 
to  burn,  such  as  dust  or  the  wood  not  painted  or 
splinters  out  of  the  wood,  to  sustain  the  fire.  It 
was  not  the  substance  that  burned  itself,  it  was  the 
vapors  that  come  off  that  burned.  These  vapors 
get  in  suspension  in  the  air  and  evidently  were 
ignited  from  some  source  or  other  and  caused  whati 
we  call  a  flash  fire.  Ordinarily,  a  flash  fire  is  very 
terrific,    considerable   noise,    considerable    air   cur- 
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rents,  and  if  there  is  sediment  on  the  ceiling  and 
walls,  dust  of  any  type  or  splinters,  that  begins  to 
circulate  in  the  air  also  and  makes  the  fire  that 
much  hotter  and  keeps  it  going. 

In  my  position,  I  am  familiar  with  national  and 
state  regulations  having  to  do  with  the  labeling  of 
petroleum  products  put  up  for  sale  to  the  public 
of  certain  flash  point  or  all  flammable  liquids. 

(Objection  on  ground  standard  not  named;  over- 
ruled.)  (T529) 

The  standards  I  have  referred  to  come  from, 
first,  the  National  Fire  Protection  Association;  the 
other  one  is  [150]  the  National  Board  of  Fire  Un- 
derwriters. If  my  memory  is  correct,  that  standard 
calls  for  labeling  of  containers  put  out  for  sale  to 
the  general  public  with  flash  points  below  150  de- 
grees. 

Cross  Examination 

(T531)  [ 

As  I  understand  it,  the  National  Board  of  Fire 
Underwriters  is  a  group  of  fire  insurance  compa- 
nies, a  non-profit  organization,  which  through  ex- 
])erience  and  testing  and  their  cooperation  with  the 
Underwriters  Laboratory  in  Chicago,  has  set  up 
certain  standards.  They  work  in  conjunction  with 
the  International  Association  of  Fire  Chiefs  and 
Firemens  Association.  I  am  not  a  member  of  the 
National  Board  of  Fire  Underwriters.  They  put 
out  pamphlets  from  time  to  time,  as  does  the  In- 
ternational Association  of  Fire  Chiefs,  of  which 
T  have  been  a  member  for  a  number  of  years,  on 
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various  hazards  that  are  developed  through  new 
developments  in  industry  and  sciences.  The  Na- 
tional Fire  Protection  Association  is  a  group  of 
manufacturers  and  business  men  working  in  con- 
junction with  the  fire  service.  I  am  not  a  member 
of  this  organization. 

I  believe  I  have  publications  setting  forth  the 
standard  I  have  mentioned  in  my  office.  I  would 
imagine  the  classification  calling  for  a  warning 
label  below  150  degree  flash  point  would  include 
material  to  be  applied  to  the  exterior  of  a  roof.  It 
depends  on  what  the  roofing  material  [151]  is  made 
out  of.  I  think  you  will  find  roofing  material  put 
out  in  rolls  that  carries  the  Underwriters'  label.  I 
think  you  will  find  there  are  other  roofing  mate- 
rials that  do  not  carry  the  label,  but  still  the  in- 
surance companies  give  a  credit  for  it  because  it 
will  not  set  fire  with  a  spark. 

(Motion  to  strike  portion  of  answer  dealing  with 
different  types  of  roofing  materials  granted.) 
(T533-534) 

We  would  classify  as  flammable  either  solid  or 
partially  liquid  asphalt  for  application  to  the  ex- 
terior of  the  roof  of  a  building.  I  am  not  sure  what 
the  flash  point  of  any  particular  roofing  material 
is.  My  knowledge  of  the  fire  hazard  in  connection 
with  asphalt  roofing  materials  comes  from  prac- 
tical experience  and  what  I  studied.  The  150  degree 
flash  point  regulation  does  not  say  what  kind  of 
material  it  refers  to.  I  think  I  have  the  regulation 
in  my  office.  The  reason  I  didn't  bring  it  with  me 
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is  that  I  didn't  know  what  question  would  be  jjro- 

jjoiuided  to  me. 

I  don't  think  the  recommendation  of  the  National 
Board  of  Fire  Underwriters  says  anything  about 
asy)halt  or  any  other  product;  it  simply  says  any 
flammable  liquids,  that  they  should  have  a  warning 
label  on  them.  It  would  depend  on  the  consistency 
whether  asphalt  roofing  material  for  application 
to  the  exterior  of  a  roof  would  be  classified  as  a 
liquid.  Some  roofing  is  different  from  others,  I 
think,  and  [152]  I  think  some  is  thinned  down  in 
various  ways.  I  don't  know  what  degree  of  viscosity 
it  has  to  have  to  be  classified  as  a  liquid. 

T  would  say  that  the  specifications  read  to  me 
from  Exhibit  25  might  apply  to  a  chemist  that  has 
knowledge  of  that.  That  is  why  we  of  the  fire 
service  depend  upon  the  National  Board  of  Fire 
Underwriters  and  the  National  Fire  Protection  As- 
sociation to  tell  us  what  materials,  not  always  spe- 
cific gravity  and  all  this  other  stuff.  We  are  fire- 
men, we  are  not  chemists.  If  the  flash  point  of  this 
material  is  under  150,  I  would  say  it  would  ask 
for  a  label  on  it.  The  rules  that  I  have  read  from 
the  two  organizations  do  not  specify  whether  it 
was  cold  or  hot  roofing  material.  Anything  that 
has  a  flash  point  under  a  certain  degree  is  what 
they  recommend. 

I  would  hardly  think  this  rule  was  merely  a 
recommendation  among  fire  insurance  companies. 
It  is  put  out  so  that  the  ordinary  lavman  will  also 
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know  what  precautions  to  take  when  he  uses  cer- 
tain products. 

These  reports  are  sent  to  me  in  my  capacity  as 
Deputy  Fire  Marshal  and  also  as  a  member  of  the 
International  Association  of  Fire  Chiefs  and  In- 
ternational Association  of  Arson  Investigators.  I 
have  bulletins  from  International  Association  of 
Fire  Chiefs  in  my  office,  but  I  did  not  bring  them 
with  me.  I  don't  recall  whether  these  bulletins  con- 
tain [153]  any  reference  to  a  cold  roofing  material 
for  application  to  the  exterior  of  roofs.  I  think  I 
have  bulletins  from  the  National  Board  of  Fire 
Underwriters  referring  to  flammable  liquids  and 
materials,  but  not  to  asphalt  roofing. 

(Whereupon,  plaintiff  recalled  and  called  wit- 
nesses on  the  subject  of  damages  (T545-968),  dur- 
ing which  testimony  certain  references  were  made 
to  liability  aspects  of  the  case,  as  follows:) 

RHEA  ROSENBAUM 

testifying  on  behalf  of  the  plaintiff. 

Cross  Examination 
(T921-927) 

I  have  heard  testimony  as  to  the  loading  dock 
on  the  south  side  of  the  warehouse;  that  there  was 
a  concrete  section  outside  of  each  doorway  and  the 
same  size  as  the  door.  The  rest  was  a  wooden  plat- 
form which  extended  between  all  the  docks  the  en- 
tire length  of  the  building.  I  believe  the  concrete 
platform  outside  each  door  was  6  feet  wide.  The 
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wooden  jjlatforms  were  all  Inirned  out  in  the  fire. 

I  didn't  make  any  particular  check  after  the  fire 
as  to  the  barrels  of  roofing  which  had  been  out  on 
the  loading  dock  to  see  what  became  of  them.  In- 
surance agents  were  there  and  various  other  people 
and  I  didn't  particularly.  Part  of  the  barrels  were 
standing  on  the  wooden  dock  which  burned  and 
they  fell  to  the  ground.  I  believe  that  is  also  [154] 
true  of  the  primer. 

I  believe  my  attention  was  first  called  to  this 
one  barrel  of  primer  which  w^as  saved  by  Mr. 
Casliatt  and  Mr.  Williams  several  days  after  the 
fire.  I  had  not  talked  with  Mr.  Segerstrom  about 
it  and  had  not  met  Mr.  Cashatt  or  Mr.  Williams 
pri'>r  to  that  time.  I  had  been  told  they  were  rep- 
resenting Mr.  Segerstrom.  At  their  direction,  T 
hauled  the  one  barrel  away.  There  were  two  other 
barrels  with  the  bungs  out  that  had  a  little  bit  left 
in  them.  We  also  took  those  down  to  the  place  and 
I  believe  they  are  still  there. 

As  to  this  one  barrel  of  primer  wiiich  was  saved, 
I  don't  remember  the  plug  being  out.  It  has  always 
been  in  according  to  my  recollection,  but  I  prob- 
ably am  not  positive  about  it.  T  just  don't  remember 
it  being  out. 

Three  of  the  six  barrels  of  roof  coating  wTre 
also  on  the  platform  and  in  the  fire.  The  barrels 
had  not  burst  but  they  were  all  turned  over  and 
their  contents  had  run  out.  The  other  three  barrels 
of  roof  coating  were  on  this  little  concrete  dock, 
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I  believe.  I  don't  believe  we  saved  any  of  it  and 

I  don't  know  what  became  of  the  barrels. 

It  was  within  a  few  days,  four  or  five  days  or 
a  week  after  the  fire  that  Mr.  Cashatt  and  Mr. 
Williams  came  out.  I  couldn't  say  how  many  people 
examined  this  material  or  these  barrels  because  I 
was  only  there  at  times,  but  there  were  other  people 
there.  It  was  five  days  to  a  week  later  [155]  that 
I  took  the  barrel  down  to  my  house  and  placed  it 
under  a  machine  shed  where  we  keep  the  machinery, 
which  is  located  about  300  or  400  feet  from  the 
house.  I  don't  recall  very  many  people  examining 
the  barrel  at  my  place  except  Mr.  Williams  and 
someone  t»aking  samples.  I  gave  it  no  particular 
attention  or  care  as  I  hadn't  been  given  any  instruc- 
tions, only  to  put  it  under  the  shed. 

Redirect  Examination 

(T929) 

The   drum   of  primer  from  which  the   samples 

were  taken  was  sitting  on  the  concrete  loading  dock. 

It  did  not  fall  off  down  on  the  ground,  but  was 

still  sitting  on  the  concrete  dock. 

Plaintiff  Rests  - 

(T968)  1 

(Defendant  moved  for  dismissal  as  follows:  ''At 
this  time,  the  plaintiff  having  rested,  the  defendant 
moves  that  a  judgment  of  dismissal  be  entered,  for 
the  reason  that  under  the  law  and  facts  the  plain- 
tiff is  not  entitled  to  recover. 


John  Norman  Segerstrom  l^w 

'*I  particularly  call  the  attention  of  the  Court 
to  the  fact  that  this  plaintiff  had  an  instruction 
book,  which  he  did  not  give  his  employees,  which 
told  him  and  them  in  plain  letters  to  not  heat  or 
thin  Battleship,  to  which  he  [156]  paid  no  atten- 
tion. 

"Secondly,  his  men  were  using  it  in  a  manner 
which  was  never  intended,  quite  apparently,  by  the 
manufacturer;  namely,  they  were  heating  it  over 
an  open  fire;  and,  third,  that  there  has  been  no 
sufficient  competent  evidence  of  damages  sustained 
by  the  plaintiff  to  put  the  defendant  on  its  proof, 
because  they  have  simply  put  in  the  estimated  cost 
of  erecting  a  new  l)uilding.  They  made  no  effort 
to  erect  this  new  building,  didn't  even  secure  bids 
on  it,  and  I  am  making  that  motion. 

''I  know  the  hour  is  getting  late  and  I  am  get- 
ting tired  myself  and  I  know  your  Honor  is.  I  think 
it  is  well  taken,  frankly." 

The  Court  ruled: 

"I  think  there  is  a  question  of  fact  for  the  jury 
here.  I  will  deny  the  motion.  I  might  say  that  T 
will  consider  it  both  as  a  motion  for  dismissal  and 
for  directed  verdict.  T  think  it  would  be  sufficient 
to  make  either,  but  it  will  be  so  considered  and  it 
will  be  denied.")  (T970-971) 

Defendant  made  an  opening  statement  to  the 
jury.  (T971-977)    [157] 
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BOB  SORBY 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(T977) 

My  name  is  Bob  Sorby ;  I  live  in  Spokane ;  I  am 
self-employed,  I  do  different  kinds  of  work,  cement 
w^ork,  gardening,  landscaping,  a  little  of  everything. 
I  work  for  St.  Joseph's  Parish  Catholic  Church 
and  have  off  and  on  for  10  years.  I  do  quite  a  bit 
of  painting  for  them  and  act  as  sort  of  a  handy- 
man in  my  spare  time. 

I  put  some  Battleship  roofing  primer  on  the 
convent  over  there.  The  material  was  received  in 
either  June  or  July  of  last  year  and  was  ordered 
by  the  Pastor.  I  didn't  put  it  on  until  October  when 
there  was  a  rain  and  the  roof  leaked.  I  had  planned 
a  hunting  trip  to  the  Coast  and  was  not  working 
at  the  time.  The  primer  had  been  kept  outside 
during  the  summer,  but  had  been  in  the  basement 
for  a  month  prior  to  using  it.  We  had  a  55-gallon 
drum  and  a  20-gallon  drum  of  primer  and  also 
some  of  the  roof  coating. 

(Objection  to  question  as  to  whether  there  was 
difficulty  encountered  in  drawing  material  from 
material  on  ground  of  no  showing  primer  came 
from  same  batch  as  plaintiff's  primer;  overruled.) 
(T980-81) 

We  had  no  trouble  drawing  it  out  of  the  barrel. 
It  did  flow  rather  slow,  but  it  did  flow  freely  out 
of  the  barrel.  [158]  We  wanted  to  put  the  material 


John  Norman  Scfjerstrom  169 

(Testimony  of  Bob  Sorby.) 

on  thicker  than  usual  because  they  don't  generally 
re-roof  those  buildings  only  every  10  or  12  years, 
so  we  used  a  large  rubber  squeegy.  We  were  going 
to  use  a  brush  and  tried  it,  but  it  was  a  little  slower 
and  we  were  in  a  hurry  to  go  hunting. 

We  covered  three  roofs,  one  of  which  was  40  by 
60,  I  believe,  another  one  was  probably  50  by  60, 
and  the  large  building  was  100  by  40,  or  something. 
It  rained  one  day  while  we  were  doing  this  and 
we  suspended  operations  then. 

Cross  Examination 
(T983) 
We  used  the  stuff  the  wrong  time  of  the  year. 
October  is  not  the  right  time  of  year  to  do  roofing 
and  it  was  cold,  because  the  barrel  set  outside  dur- 
ing the  day  and  overnight  when  we  were  using  it. 
In  the  mornings  real  early  it  was  a  little  thicker 
than  usual,  and  towards  evening  you  might  have  a 
little  trouble  brushing  it  out.  But  we  used  a  brush 
on  the  asphalt  coating  and  that  is  heavier,  and  we 
had  no  difficulty.  We  used  the  squeegy  because  we 
wanted  it  a  little  thicker. 

FRANK  L.  LYMAlSr 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(T984) 
My  name  is  Frank  Lyman;  I  live  in  Spokane;  I 
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am  the  engineer  for  the  Carnation  Company.  [159] 

My  duties  include  looking  after  the  maintenance 
of  a  building  about  100  by  150. 

In  February  or  March  of  1953,  I  purchased  some 
Battleship  primer  and  Battleship  roof  coating,  and 
used  it  about  June. 

(Objection  to  question  as  to  whether  witness  read 
instruction  book  as  wholly  immaterial;  overruled) 
(T985-986) 

I  read  the  instruction  book.  In  the  case  of  the 
primer,  I  don't  remember  whether  there  was  any 
particular  odor  to  it  as  we  used  several  kinds  of 
roofing. 

Before  we  applied  the  material,  we  had  it  down 
in  our  shop  down  in  the  basement.  We  just  used 
it  for  patching  on  an  area  about  20  by  20  foot.  We 
used  one  of  these  cleanup  brushes  we  have  with  a 
stick  or  handle  on  it  to  apply  the  primer.  We  had 
no  difficulty  in  brushing  or  spreading  it  or  in  pour- 
ing it  from  the  barrel.  ] 

Cross  Examination 
(T987) 
I  got  a  15-gallon  drum  of  primer  and  15  gallons 
of  the  finish  coat.  I  bought  it  from  a  salesman,  but 
I  don't  remember  his  name.  We  might  have  a  little 
of  the  primer  left,  but  I  think  we  used  most  of  it. 
I  didn't  put  any  of  the  material  on  myself,  but  I 
was  up  on  the  roof  most  of  the  time  it  was  being 
done.  It  didn't  take  too  long  to  put  it  on.  That 
doesn't  go  on  very  hard,  just  like  mopping  it  on. 
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[160]  I  was  up  there  until  they  got  the  first  coat 

on  all  the  time. 

We  kept  the  material  in  our  shop  in  the  basement 
before  applying  it.  It  is  really  the  ground  floor,  but 
we  call  it  the  basement.  The  boiler  room  is  on  the 
same  floor  as  the  shop,  but  it  is  outside  the  build- 
ing, 75  or  80  feet  from  the  shop.  The  boiler  runs 
all  summer,  but  I  doubt  whether  you  get  much 
heat  from  the  boiler  in  the  shop.  It  is  warm  enough 
in  the  basement  in  the  summertime,  anyway,  as  far 
as  that  goes.  There  is  a  compressor  room  between 
the  boiler  room  and  a  kind  of  an  alley,  about  a  20- 
foot  alley. 

We  took  the  material  up  on  the  roof  before  we 
started  and  it  sat  in  the  sun  awhile.  We  might  have 
taken  it  up  the  day  before  and  applied  it  the  next 
morning.  It  was  a  hot  day  when  we  put  it  on.  I 
don't  know  whether  we  started  in  the  morning  or 
afternoon. 

Redirect  Examination 
(T993) 

This  material  was  kept  75  or  80  feet  from  the 
boiler  room. 

BOB  SORBY 
having  previously  been  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Direct  Examination 
(T994) 
When  I  opened  this  drum,  I  detected  a  definite 
[161]    odor.  At  first  when  I  noticed  the   odor,   I 
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thought  it  was  tar,  but  it  was  like  a  tar  odor  or 

something  like  a  petroleum  odor. 

Cross  Examination 
(T994) 
We  put  the  primer  on  two  roofs,  one  was  about 
40  by  60  and  the  other  45  by  60.  They  would  be 
considered  flat  roofs.  They  sloped  to  the  middle  for 
an  inside  drain.  We  used  75  gallons  of  primer  and 
there  might  have  been  another  10-gallon  drum,  I 
can't  remember  exactly.  I  think  it  was  possibly  90 
gallons  in  all. 

RALPH  E.  SEXSMITH 

called  and  sworn  as   a  witness   on  behalf   of  the 
defendant,  testified  as  follows: 

Direct  Examination 
(T996) 

My  name  is  Ralph  E.  Sexsmith;  I  live  in  Spo- 
kane and  have  for  50  years;  and  I  am  employed 
by  Washington  Machinery  &  Supply  Company  as 
a  purchasing  agent,  timekeeper  and  building  maint- 
enance man. 

About  March  of  last  year  I  bought  some  Battle- 
ship products  and  they  were  delivered  about  the 
first  of  June.  I  helped  apply  it  about  two  weeks 
later.  We  used  a  roof  brush,  bristle  brush,  to  apply 
the  primer.  When  the  primer  was  opened,  I  no- 
ticed a  petroleum  odor. 

I  left  the  material  out  on  the  back  loading  dock 
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in  [162]  the  sun.  If  it  was  a  cool  day,  it  wouldn't 
run,  but  leave  it  out  there  in  the  sun  and  as  soon 
as  the  sun  warmed  it  up,  it  was  okay,  run  fine.  We 
didn't  have  any  trouble  spreading  it  on  the  roof. 
We  used  about  five  drums  of  Battleship  and  about 
one  drum  of  primer.  I  read  the  instruction  book 
which  I  received  before  we  applied  the  material. 

Cross  Examination 
(T998) 
We  just  covered  about  60  squares  with  the  primer 
that  we  thought  needed  it.  The  material  was  on 
the  loading  dock  where  it  was  unloaded  for  about 
two  weeks,  which  is  on  the  .south  side  of  the  build- 
ing with  no  roof,  so  it  was  exposed  to  the  rays  of 
the  sun.  We  applied  it  from  about  the  middle  of 
June  up  through  about  the  middle  of  July,  depend- 
ing on  the  weather.  There  was  days  it  was  pretty 
chilly  and  you  can't  work  a  roof  when  it  is  cold. 
If  the  sun  was  right,  and  so  on,  we  was  working. 
On  a  cool  day,  the  material  would  run  very  slow 
from  the  barrel,  which  is  the  reason  we  didn't  use 
it  on  a  cool  day.  We  waited  until  it  was  a  hot  day 
and  until  the  material  had  been  out  in  the  sun  for 
some  time  and  then  it  came  out  all  risrht. 
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ED  NOBLE 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(TlOOl) 

My  name  is  Ed  Noble;  I  am  staying  at  the  Com- 
munity [163]  Hospital  out  east  of  Spokane  where 
I  am  working  doing  the  chores  and  janitor  work 
around  there.  I  am  70  years  old. 

In  June  of  last  year,  I  received  two  barrels  of 
Battleship  primer  and  three  barrels  of  roof  coat- 
ing and  applied  the  primer  around  the  last  of  June 
or  the  first  of  July.  We  put  it  on  the  hospital  and 
gym.  The  hospital  formerly  was  Spokane  Univers- 
ity. We  waited  about  a  month  and  then  applied  the 
top  coat  in  August. 

I  didn't  pay  much  attention  to  the  odor.  It  had 
a  little  bit  but  not  much  that  I  could  notice.  I  did 
not  have  an  instruction  book  that  came  with  it.  I 
used  brushes  to  put  it  on  and  had  no  trouble  spread- 
ing it  or  drawing  it  from  the  barrel. 

Cross  Examination 
(T1004) 

The  roof  on  the  hospital  is  flat  and  the  gym  has 
a  sloping  roof.  I  used  a  block  and  tackle  to  pull 
the  material  up  the  outside  of  the  building  on  the 
hospital.  On  the  sloping  roof  I  had  a  jack  up  there 
and  pulled  it  up  with  a  block.  It  was  real  warm 
weather  when  I  was  putting  this  primer  on.  It 
didn't  run  too  slow  from  the  barrel. 

I  have  been  a  roofer  for  Montgomery  &  Ward  for 
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three  or  four  years  and  I  guess  I  have  used  close 
to  150  barrels  of  Battleshij)  and  Ward's  together. 
I  have  used  both  kinds  when  it  was  x^retty  cold.  If 
it  was  warm  weather,  we  always  set  it  out  where 
it  would  be  the  warmest  place.  [164] 

I  had  no  trouble  at  Community  Hospital  in 
spreading  it.  The  material  had  set  outdoors  and  it 
was  plenty  warm  enough.  I  started  putting  it  on 
early  in  the  morning.  I  put  Battleship  on  the  hotel 
at  Chewelah  in  the  fall  and  spring  when  it  was 
cold  and  I  had  some  trouble  there.  On  several  occa- 
sions we  used  fuel  oil  to  mix  in  with  it,  cut  it  like 
turpentine  would  paint.  We  used  kerosene  to  thin 
the  primer  when  we  couldn't  get  distillate. 

Redirect  Examination 
(T1008) 
Some  roofers,  I  know,  thin  asphalt  roofing  with 
fuel  oil  when  it  is  too  stiff  to  spread.  I  never 
worked  with  any  other  bunch.  We  found  out  that 
would  thin  it  and  that  is  what  we  used.  We  know  it 
is  made  of  oil  so  we  put  another  oil  in  it.  It  smells 
like  oil. 

HERBERT  C.  MANTHEY 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(T1009) 
My  name  is  Herbert  C.  Manthey;  I  live  in  Spo- 
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kane  and  have  since  1914;  I  am  maintenance  man 
for  Inland  Motor  Freight,  where  I  have  been  em- 
ployed 10  years. 

Under  my  supervision  are  all  the  buildings  of 
the  company  on  the  west  side  of  Idaho,  all  of  Wash- 
ington, and  part  of  Oregon.  There  are  a  consider- 
able number,  but  I  couldn't  say  just  how  many 
there  are.  They  are  the  buildings  [165]  used  for 
freight  houses  at  the  different  depots. 

I  can't  recall  just  when  we  got  the  Battleship 
primer  and  roof  coating,  but  I  was  told  we  had 
quite  an  amount  of  Panther  roofing  at  Walla 
Walla  which  we  were  to  use  on  our  buildings.  I 
used  a  little  over  15  gallons  of  a  55-gallon  barrel 
on  the  Pullman  building  in  June  of  1953,  and  the 
remainder  of  it  on  the  Lewiston,  Idaho  building 
in  the  latter  part  of  September,  finishing  on  the 
2nd  day  of  October.  I  don't  know  just  when  the 
material  was  purchased. 

I  did  the  work  myself  to  get  acquainted  with  the 
job  and  had  no  trouble  whatsoever  in  spreading 
the  material  or  drawing  it  out  of  the  barrel.  There 
is  more  of  an  odor  to  it  than  the  ordinary  asphalt. 
It  has  a  petroleum  smell. 

Cross  Examination 
(T1012) 
I  used  a  55-gallon  drmn  and  a  15-gallon  drum  of 
the  primer.  This  was  my  first  experience  with  Bat- 
tleship. I  know  nothing  about  the  purchase,  but  I 
presimic  it  was  made  by  the  purchasing  agent. 
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I  put  the  15  gallons  on  at  Pullman  myself  in 
June.  I  didn  't  leave  the  barrel  out  in  the  sun  before 
I  started  using  it.  If  I  remember  offhand,  the  build- 
ing there  is  50  by  60.  The  building  at  Lewiston  is 
built  like  a  "T".  I  think  it  is  136  or  38  feet  long 
and  one  side  of  the  building  has  an  offset  of  30  by 
60,  I  believe,  and  then  the  office  is  30  by  36,  and  I 
used  the  primer  on  the  office  part  and  over  the  [166] 
other  offset. 

Redirect  Examination 
(T1014) 

I  received  an  instruction  book  and  read  it  before 
I  applied  the  material. 

JOHN  SNYDER 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(T1015) 

From  1914  to  July,  1952,  I  was  in  the  roofing 
contracting  business  in  Spokane,  operating  under 
the  name  of  Snyder  Brothers.  I  sold  out  in  1952. 

I  am  familiar  with  hot  and  cold  roofing  applica- 
tions. Hot  application  is  what  the  roofers  term 
hard  asphalt.  We  were  not  very  much  concerned 
with  the  flash  point,  but  on  the  few  occasions  when 
we  had  a  chemical  analysis  made  of  it,  it  would 
run  from  450  to  500. 

Hard  asphalt  has  to  be  heated  to  a  temperature 
of  anyway  from  300  to  450.  It  is  used  in  the  con- 
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struction  of  new  roofs  and  the  asphalt  is  so  heavy 
it  has  to  be  heated  to  the  point  where  it  will  prop- 
erly spread  to  apply  it.  To  heat  it  we  used  an  oil- 
burning  kettle  with  tubes  submerged  in  it  which 
are  heated  with  a  high  pressure  torch,  and  there  is 
a  little  pot  or  little  well-like  place  that  the  torch 
sits  down  in.   [167] 

Defendant's  Exhibit  46  for  identification  shows 
three  different  types  of  kettles,  but -they  are  all  the 
same  as  far  as  the  heating  part  of  them  is  con- 
cerned. 

Defendant's  Exhibit  46  admitted.  (T1018) 
(The  witness  was  temporarily  withdrawn.) 

A.  GUNNAR  ERICKSON 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(T1019) 
My  name  is  A.  Gunnar  Erickson;  I  am  engaged 
now  in  operating  my  own  business  under  the  name 
of  the  Spokane  Testing  Laboratories,  and  I  have 
been  so  engaged  in  Spokane  for  approximately  a 
year  and  a  half.  Prior  to  coming  here,  I  worked 
for  the  Navy  Department  on  the  Coast  for  ap- 
proximately eight  or  nine  years  as  a  chemist,  and 
prior  to  that  I  worked  in  the  mining  and  metal- 
lurgical fields  in  laboratory  work.  I  have  had  ap- 
proximately two  years  of  college  courses,  but  I  do 
not  hold  a  degree.  The  testing  that  I  have  done  is 
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a  matter  of  practical  experience  and  from  practical 

testing. 

Pursuant  to  request,  I  conducted  certain  tests  to 
determine  the  heat  generated  by  an  apple  wood 
fire,  and  I  have  with  me  the  records  of  those  tests. 
I  made  a  barrel  stove  out  of  a  55-gallon  drum, 
an  ordinary  55-gallon  exchange  drum,  and  I  had  it 
cut  so  that  it  had  an  opening  at  the  top  [168] 
copi)er  alloy;  in  other  words,  it  is  a  form  of  ther- 
mometer very  commonly  used  in  industry  and  lab- 
oratory work. 

I  used  water  in  the  containers  in  my  test,  and  I 
believe  I  would  get  a  lesser  temperature  than  if  a 
heavy  viscous  material  had  been  used,  because  of 
the  water  attaining  a  maximum  temperature  of  212 
degrecr-; 

You  see  the  thermocouples  extending  out  here  on 
Exhibit  47  and  they  extended  inside  halfway  dis- 
tance of  the  bucket  and  were  approximately  an 
inch  below  the  bucket,  and  here  are  the  leads  lead- 
ing to  my  indicating  pyrometer.  A  pyrometer  meas- 
ures the  current  that  is  generated.  It  is  an  elec- 
trical way  of  measuring  temperature.  I  recorded 
the  temperature  generated  under  each  of  the  two 
buckets. 

After  starting  the  fire  with  the  kindling,  I  put 
in  the  apple  wood  and  took  an  initial  reading  10 
minutes  after  it  was  burning,  and  from  there  on 
I  took  readings  at  5  minutes,  switching  from  one 
thermocouple  to  the  other  and  getting  the  tempera- 
ture underneath  both  buckets. 
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Defendant's  Exhibit  49  for  identification  is  a 
graph  showing  the  temperatures  in  relation  to  the 
time  during  Test  A,  the  first  test  I  ran.  The  graph 
in  ])hie  reflects  the  temperature  readings  taken  of 
the  bucket  to  the  front  of  the  stove  and  the  one 
in  red  those  taken  underneath  the  rear  bucket.  The 
cohimn  on  the  left-hand  side  of  the  exhibit  indi- 
cates degrees  in  temperature  on  the  Fahrenheit 
scale ;  the  [169]  approximately  two  feet  by  one  foot 
when  in  a  horizontal  position.  Then  at  the  back 
near  the  top  I  cut  a  three  and  a  half  inch  hole  and 
then  at  the  front  there  was  approximately  a  12 
inch  circular  opening  for  charging  the  stove.  This 
was  done  in  the  early  part  of  February  of  this 
year. 

When  I  started  my  test,  I  obtained  some  kindling 
wood  to  start  the  initial  burning,  and  then  I  had 
some  dry,  unpeeled  apple  wood.  When  I  first 
started,  I  used  four  pieces  of  one  inch  by  two  inch 
diameter  and  three  pieces  four  inch  to  six  inch 
diameter,  approximately  30  pounds  of  apple  wood. 

Defendant's  Exhibits  47  and  48  for  identification 
are  photographs  of  the  stove  that  I  referred  to. 

Defendant's  Exhibits   47   and  48   admitted. 
(T1023) 

Exhil:)it  22  is  substantially  the  same  type  of  con- 
tainer that  I  placed  on  top  of  the  barrel  stove  re- 
ferred to  in  Exhibits  47  and  48,  and  there  was  room 
for  two  of  these  on  the  stove. 

Before  I  started  my  fire,  I  had  two  thermocouples 
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in  place  underneath  the  two  buckets  approximately- 
one  inch  below  the  bottom  of  each,  and  these  were 
connected  to  an  indicating  pyrometer  so  that  I 
could  switch  to  either  thermocouple  and  take  read- 
ings of  the  temperature  any  time.  A  thei'mocouple 
is  a  tube  of  two  dissimilar  metals.  In  this  case  I 
used  iron  to  constantan,  which  is  iron  and  a  nickel- 
column  [170]  at  the  bottom  indicates  time  in 
minutes. 

Defendant's  Exhibit  50  is  an  identical  STfaph,  sot 
up  in  the  same  way,  except  it  shows  the  readin.^s 
taken  during  Test  B,  which  followed  Test  A. 

Test  A,  I  started  the  fire  with  apple  wood  and  it 
continued  for  135  minutes.  At  the  end  of  that  pe- 
riod, I  had  low  coals,  and  then  I  put  my  second 
charge  of  apple  wood  in  and  started  Test  B.  In 
the  second  charge,  I  used  five  pieces  of  one  inch  to 
two  inch  diameter  and  two  pieces  four  inch  to  six 
inch  diameter,  approximatelly  32  pounds  of  apple 
wood. 

Voir  Dire  Examination 

(T1028) 

I  started  the  fire  and  began  taking  temperatures 
after  10  minutes,  initially.  The  fire  was  burning 
briskly  at  the  beginning.  As  time  went  on,  it  tended 
to  start  burning  down  to  coals.  I  would  say  it  took 
approximately  100  minutes  to  105  before  it  was  en- 
tirely coals  and  there  was  no  flame.  In  Test  B,  I 
had  a  very  low  fire  or  coals  at  135  minutes.  In  that 
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test  there  were  some  larger  pieces  which  kept  flar- 
ing up  a  little  bit. 

The  lower  curve  plotted  in  pencil  on  Test  B  are 
readings  I  took  from  a  thermometer  hung  between 
the  two  buckets  approximately  halfway  down  from 
the  top  of  the  buckets. 

Defendant's   Exhibits  49   and   50   admitted. 
(T1031)  [171] 

Direct  Examination— (Continued)  (T1031) 

The  thermometer  between  the  buckets  is  shown 
in  Exhibit  49.  That  took  the  temperature  of  the  air 
a  few  inches  below  the  top  of  the  two  buckets,  as 
contrasted  with  the  temperature  taken  at  the  bot- 
tom of  the  buckets  by  the  two  thermocouples. 

I  believe  55  is  the  beginning  of  the  test  on  the 
vertical  graph  of  Test  A.  The  peak  temperature 
under  the  rear  bucket  of  950  degrees  was  reached 
in  20  minutes.  There  were  fluctuations  in  the  fire 
which  account  for  the  rises  in  temperature. 

At  the  end  of  Test  A,  I  stoked  up  the  fire  and 
placed  the  second  charge  of  apple  wood  right  on 
top  of  the  coals,  and  that  is  what  is  indicated  in 
Test  B,  Exhibit  50,  as  the  beginning  of  the  test. 
The  two  tests  show  the  inception  of  the  fire ;  at  the 
end  of  135  minutes  the  building  of  the  fire  again 
and  the  new  charge  and  the  final  running  down  of 
that. 

As  I  said  before,  it  took  about  105  minutes  in  the 
first  test  to  get  down  to  a  bed  of  coals.  There  might 
have  been  a  few  small  flames  at  that  time,  not  high 
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flames.  I  wouldn't  say  there  were  constant  flames 
for  105  minutes,  because  the  pieces  of  apple  wood 
were  pretty  good  sized  diameter  and  they  wouldn't 
burn  briskly,  they  burn  around  the  wood.  At  times, 
it  would  flare  up  a  little  bit  and  spark.  [172]  After 
135  minutes  in  Test  B,  I  had  mostly  coals,  but  some 
burning,  because  there  was  one  large  piece  of  about 
6-inch  diameter  that  kept  burning  for  a  consider- 
able time,  small  flames. 

Cross  Examination  (T1036) 
These  tests  were  conducted  in  my  laboratory  lo- 
cated on  the  premises  of  the  Spokane  Steel  Foun- 
dry. I  have  my  laboratory  in  the  foundry  building, 
which  is  constructed  of  concrete  blocks  with  a  con- 
crete floor. 

A  wooden  sawhorse  with  composition  boards  of 
some  kind  are  shown  in  Exhibits  47  and  48.  On  the 
extreme  left  side  of  the  picture  is  shown  the  wall  of 
the  building,  which  is  of  frame  construction,  that 
particular  end  of  the  building.  I  would  say  the  bar- 
rel stove  was  15  or  20  feet  away  from  this  wall, 
which  I  thought  was  a  safe  distance.  I  felt  I  was 
far  enough  removed  from  an\i:hing  combustible, 
that  I  was  far  enough  away  from  that  frame  wall 
and  sawhorse,  so  there  was  no  danger. 

I  conducted  no  controlled  tests  -svith  other  kinds 
of  wood,  but  I  ran  a  preliminary  test  ^^^th  some 
regular  wood  to  get  an  idea  of  what  tem]ierature 
ranges  I  would  get.  I  can't  say  definitely  how  apple 
wood  compares  with  any  other  wood. 
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The  temperatures  shown  on  the  graphs  have  no 
relation  to  the  temperature  of  material  inside  the 
buckets,  liut  reflect  the  temperatures  of  the  ther- 
mometer directly  [173]  exposed  to  the  flames. 

T  couldn't  say  offhand  how  hot  the  plate  is  on  an 
ordinary  electric  stove. 

It  is  true  that  the  amount  of  heat  and  the  dura- 
tion of  a  fire  depend  upon  the  size  of  the  sticks  and 
just  how  hot  a  fire  you  get  going  in  the  stove. 

A  little  flareup  in  some  of  the  burning  embers 
probably  accounts  for  the  upsurge  on  both  lines  of 
Test  A  between  100  and  112  minutes.  I  had  some 
flames  at  105,  but  at  115  I  had  all  coals.  There  was 
nothing  but  coals  at  135  minutes,  but  there  were 
sufficient  to  start  the  fire  again  with  them.  From 
about  136  minutes  on  up  to  225  minutes,  I  still  had 
coals. 

Redirect  Examination  (T1041) 

T  did  not  put  any  petroleum  products  inside  the 
buckets  during  the  test,  I  used  water.  They  melt 
steel  in  an  electric  furnace  in  this  building,  and  I 
did  not  feel  I  was  taking  any  undue  risk,  as  there 
is  hot  metal  all  around  that  building. 

Recross  Examination  (T1042) 
T  imagine  there  are  fires  of  various  sorts  main- 
tained in  many  buildings  in  different  industries. 
[174] 
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JOHN  SNYDER 

having  previously  liocn  sworn,  resumed  the  stand 
and  testified  furtlier  as  follows: 

Direct  Examination— (Continued)   (Tl()4:'>) 
It  is  quite  a  difficult  problem  to  explain  the  work- 
iup^R  of  a  tar  kettle  unless  you  see  one  in  action. 

Exhibit  46  shows  the  tank  or  container  where  the 
hard  asphalt  goes.  This  is  the  fuel  tank  and  this  is 
a  hose  that  goes  from  the  fuel  tank  into  the  burner. 
This  tank  is  approximately  5  feet  in  length  and  2 
feet  in  width,  oval  bottom.  These  two  little  stacks 
projecting  up  maybe  a  foot  above  the  kettle  is  the 
outlet  of  the  fuel  after  it  is  exhausted.  Right  here  is 
a  little  well  that  is  encased  all  around  wnth  metal 
and  extends  down  to  the  bottom  of  the  kettle.  That 
is  where  the  high  pressure  burner  sits,  which  is  fed 
from  fuel  from  the  tank,  either  coal  or  oil  stove, 
and  that  burner  feeds  at  high  pressure,  more  like 
a  torch.  It  blows  into  a  heavy  iron  tube  that  ex- 
tends from  the  burner  clear  to  the  end  of  the  kettle. 
Then  at  this  end  of  the  kettle,  that  heavy  fi-inch 
tube  is  divided  into  approximately  two  3-inch  tubes 
that  turn  around  in  an  elbow  and  come  back  here. 
In  other  words,  there  are  three  tubes  in  there,  one 
large  and  two  small  ones.  Here  are  the  outside  ends 
of  the  two  smaller  tubes  where  the  heat  is  expelled. 
It  is  not  possible  for  the  flame  to  come  in  contact 
with  any  of  the  asphalt.  We  heat  the  asphalt  in  this 
sort  of  kettle  from  300  to  450  degrees  Fahrenheit, 
depending  on  the  type  of  roof  and  its  condition.  If 
you  get  the  material   substantially  above  450  de- 
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grees,  your  flash  point  is  apt  to  occur.  If  that  hap- 
pens, the  man  tending  the  kettle  flips  a  lever  and 
this  cover  automatically  flops  down  in  place  and 
smothers  the  fire  out  in  less  than  a  minute.  It  is  a 
safety  device. 

I  never  saw  or  heard  of  one  of  these  kettles  being 
heated  to  1500  degrees  Fahrenheit.  These  kettles 
have  thermometers  to  register  the  temperature. 

When  the  asphalt  is  heated  to  the  temperatures 
I  have  indicated,  it  is  a  liquid  and  it  is  applied  in 
liquid  form.  When  it  is  placed  in  the  kettle,  it  is 
hard  like  coal. 

I  have  never  known  of  the  use  of  one  of  these 
kettles  inside  a  building  where  the  ventilation  is 
impaired.  I  don't  think  the  city  ordinance  permits 
that.  We  have  never  done  it  and  we  have  never 
asked  the  city  to  do  it.  I  wouldn't  consider  that  a 
safe  practice,  because  these  kettles  are  usually  op- 
erated with  the  cover  up  and,  if  it  should  flash 
inside  a  building,  you  might  have  a  fire  before  you 
could  get  to  it  to  throw  the  cover  down. 

If  you  heat  a  petroleum  product  having  a  flash 
point  of  450  degrees  inside  a  building  over  an  open 
flame,  [176]  you  might  have  trouble  there,  because 
when  that  is  heated  there  is  a  vapor  comes  from 
it.  That  is  true  of  any  petroleum  product  that  I 
liave  ever  used. 

I  have  used  cold  application  roofing.  It  is  made 
in  liquid  form  so  that  it  is  ready  to  be  applied  to 
1niilt-up  roofs  during  suited  weather  for  a  mainte- 
I'ance  coat.  We  never  heat  the  cold  application.  It 
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is  not  supposed  to  be  heated.  We  use  the  cold  roof- 
ing under  certain  conditions  where  it  is  a  great  risk 
to  carry  hot  asphalt  any  distance.  I  have  used  the 
cold  application  all  the  time  I  was  in  business. 

(Objection  to  the  question:  "During  that  time, 
Mr.  Snyder,  have  you  ever  seen  any  cold  applica- 
tion with  warning  labels  on  the  container  in  which 
you  received  itf  on  groimds  of  incomi)etency,  irrel- 
evancy and  immateriality ;  flash  point  not  specified ; 
overruled.)  (T1051-10r)2) 

"No,  I  have  never  seen  that." 

Cross  Examination  (T1053) 
On  the  cold  roofing  materials  that  I  have  worked 
with,  I  don't  know  anything  about  their  flash  points 
other  than  I  know  it  is  quite  low.  We  are  not  con- 
cerned too  much  about  flash  point  in  our  business; 
it  is  the  melting  point  we  are  concerned  about. 

Many  times  I  have  gotten  some  of  the  cold  appli- 
cation that  was  too  thick  to  be  applied.  In  that  case, 
the  [177]  instructions  on  the  can  usually  say  to  set 
it  out  where  it  will  warm  wp.  In  the  first  place,  the 
roofing  business  is  more  or  less  seasonal;  we  don't 
paint  and  coat  roofs  in  wet,  cold  weather.  This  roof 
paint  is  made  v^rith  the  purpose  in  mind  of  its  being 
used  during  suited  weather  when  your  temperature 
is  reasonably  warm,  either  in  the  spring  or  fall. 

If  it  is  too  thick,  you  can  either  set  it  out  in  the 
sun  for  awhile  or  add  a  little  thinner  like  I  would  a 
bucket  of  house  paint.  I  should  be  an  expert  in  this 
field ;  I  put  in  38  years  at  it.  I  know  about  this  stuff 
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and  know  it  has  low  flash  points,  and  I  wouldn't 
think  of  setting  that  on  the  stove  and  heating  it  up. 
As  many  men  always  as  we  worked,  I  never  heard 
of  one  of  them  that  would  ever  put  it  on  a  stove. 

Another  angle,  if  the  material  is  real  chilly  and 
stiff,  say  your  mercury  is  up  to  70  or  80  or  90  de- 
grees, even  if  it  is  so  stiff  you  can  hardly  dig  it 
out,  you  can  go  ahead  and  dip  your  mop  into  the 
])ucket,  spread  it  on  the  roof,  and  in  10  seconds 
after  it  hits  the  hot  roof,  a  roof  so  hot  you  can't 
hold  your  hand  on  it,  why  it  will  warm  in  just  a 
few  seconds  sufficient  to  spread. 

I  know  that  even  the  hot  application  asphalts 
give  off  vapors  when  they  are  heated,  and  I  know 
that  these  vapors  can  collect  and  cause  an  explo- 
sion; that  the  vapors  themselves  can  explode.  The 
tar  pots  sometimes  catch  fire,  but  [178]  they  don't 
explode  and  blow  to  pieces. 

I  have  never  heard  of  tar  pots  being  used  inside 
of  buildings  under  any  occasion  and,  as  far  as  I 
know,  I  don't  know  of  anybody  that  has  ever  done  it. 

I  know  the  difference  between  a  hot  asphalt  and 
a  liquid  asphalt  and  I  know  there  is  a  difference  in 
flash  point. 

These  tar  pots  do  get  fairly  dirty  in  use.  The 
type  shown  in  Exhibit  46  is  just  exactly  the  type 
we  bought  in  1940  and  I  think  we  had  the  first  one 
in  town.  There  are  several  companies  that  makes 
these  kettles,  but  the  heating  apparatus  is  just 
exactly  the  same  on  all  of  them  that  I  have  seen, 
( veil  the  real  old  ones.  The  common  picture  that  is 
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seen  on  the  street  every  day  where  roofs  are  Ijeiii^ 
applied,  they  get  pretty  beat  up  and  dirty  and  there 
is  lots  of  smoke  coming  off.  On  any  type  that  I  have 
seen,  you  can't  see  the  flames  passing  along  the 
street,  because  the  flames  sit  down  in  a  well  that 
is  perhaps  two  and  a  half  feet  deep. 

There  have  been  a  few  occasions  in  my  experi- 
ence where  it  was  necessary  to  haul  the  roofing 
application  up  to  the  roof  through  a  manhole  in  the 
building,  rather  than  up  outside  to  the  roof,  where 
it  was  difficult  for  us  to  haul  it  up  outside. 

I  know  from  my  experience  that  the  cold  roofing 
[179]  application  contains  some  pretty  inflammable 
stuff.  I  don't  know  how  inflanmiable  the  thinner  is 
that  is  used  to  thin  out  this  material,  because  T  am 
not  a  chemist  and  I  am  not  an  expert  on  that. 

ENREST  E.  GETCHELL 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination  (T1064) 
I  have  lived  in  Spokane  since  1943 ;  I  am  a  sh<n't- 
hand  reporter,  general  reporting,  and  was  a  i-e- 
porter  in  the  Superior  Court  in  Spokane  for  7 
years,  and  have  been  a  shorthand  reporter  for  31 
years. 

I  acted  as  the  reporter  in  the  taking  of  the  de]w- 
sition  of  John  Woods  on  January  7.  1954,  and  T 
have  my  notes  with  me  that  I  took  at  that  time.  Mr. 
Woods  was  sworn  bv  me. 
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Mr.  Woods  was  asked  the  question:  "By  noon- 
time, I  suppose  the  coals  had  gotten  pretty  well 
down  to  ash,  hadn't  theyf  and  his  answer  was 
*'Yes " 

(Objection  on  ground  Mr.  Woods  admitted  that 
was  his  testimony.  The  Court  stated  Mr.  Woods 
either  denied  stating  it  or  said  he  didn't  remember; 
overruled.)  (T1066) 

His  answer  was:  *'Yes,  Rosenbaum's  brother 
watched  the  fire  and  built  a  good  fire  while  we  was 
gone.  We  had  enough  so  we  had  some  coals  after 
dinner.  That  is  the  way  it  was."  [180] 

According  to  my  notes,  the  next  question  asked 
was:  "After  you  went  to  dinner,  Rosenbaum's 
brother  put  some  more  wood  on  the  fire  and  built 
it  upf  and  the  answer  was  "Yes." 

(Court  adjourned  until  10  o'clock  a.m.,  Tues- 
day, May  4,  1954.) 

Tuesday  Morning,  May  4,  1954,  10  o'clock  a.m. 

ETHLYN  GRIMMER 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination  (T1068— Vol.  V) 
I  am  Ethlyn  Grimmer;  I  have  been  employed  by 
Rivei'side  Warehouses  for  14  years;  I  am  a  mem- 
ber of  the  Grimmer  family  who  have  been  in  the 
warehouse  and  transfer  business  in  Spokane  for  a 
long  time.  I  take  care  of  the  records  of  the  various 
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companies  for  the  Riverside  Warehouse,  whose  bus- 
iness is  that  of  warehousing  and  cartage.  They  re- 
ceive and  distribute  merchandise  that  is  shipped  in 
for  storage  by  people  who  have  customers  in  this 
community.  We  receive  it  and  keep  a  record  of  it 
and  send  it  out  on  orders  from  the  owners  of  the 
merchandise.  We  have  well  over  a  hundred  such 
customers,  but  I  wouldn't  know  how  many.  [181] 

We  have  in  storage  Battleship  products  from 
Panther  Oil  &  Grease  Company,  and  have  had  this 
account  for  approximately  10  years.  The  merchan- 
dise comes  to  the  warehouse  in  carload  lots  from 
the  railroad.  Several  days  before  a  car  is  expected, 
we  receive  a  manifest  from  the  Royal  Oil  Company 
in  Denver.  When  the  carload  comes  in  and  is  put 
in  storage,  a  record  is  made  in  the  Avarehouse  which 
is  turned  over  to  me  and  I,  in  turn,  make  4  or  5 
copies.  If  there  is  damage,  we  make  5 ;  otherwise,  we 
make  4  copies.  Two  go  to  the  company,  one  to  the 
Royal,  and  one  for  our  records  and  the  other  to  the 
railroad.  The  original  goes  to  the  Panther  Com- 
pany at  Fort  Worth,  Texas.  The  shipments  come 
from  Denver. 

Defendant's  Exhibit  55  for  identification  are  the 
reports  which  are  made  up  when  each  car  arrives. 
I  make  up  the  record  and  after  that  it  is  in  my 
charge. 

Voir  Dire  Examination  (T1073) 

Exhibit  55  indicates  all  the  cars  received  from 
about  October,- 1952  through  April  15,  1953. 

Defendant's  Exhibit  55  admitted.  (T1074) 
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Direct  Examination— (Continued)  (T1074) 

The  first  car  was  received  on  October  8,  1952. 
Any  shipment  of  merchandise  which  is  damaged 
is  returned  to  the  railroad,  regardless  of  the  cus- 
tomer involved.  [182] 

Other  cars  of  Battleship)  products  were  received 
on  February  24,  1953;  March  25,  1953;  and  April 
13,  1953,  which  are  all  the  cars  that  were  received 
between  October,  1952  and  April,  1953.  In  each  case 
where  there  was  damaged  merchandise,  it  v/ap,  re- 
turned to  the  railroad. 

On  deliveries  out  of  the  warehouse  of  this  ma- 
terial, Panther  Oil  Company  sends  out  an  invoice 
in  duplicate,  and  from  that  I  make  a  list  which  is 
on  the  pink  sheet.  That  is  our  list  which  I  make  up 
every  day  and  I  use  it  when  the  auto  freight  gets 
mixed  up  in  something.  I  then  take  the  invoice,  put 
the  date  that  it  is  to  be  shipped,  the  auto  freight 
by  which  it  is  to  be  forwarded,  and  return  it  to 
the  warehouse  for  being  filled.  Defendant's  Exhibit 
56  for  identification  is  the  record  of  which  I  have 
born  speaking. 

Voir  Dire  Examination  (T1077) 
Exhibit  56  contains  the  names  of  all  the  cus- 
tomers of  Panther  to  whom  any  of  these  products 
were  shipped  between  the  first  of  January,  1953 
and  the  end  of  April,  1953.  Every  delivery  is  listed 
and  thoiv  is  no  way  to  tell  bv  that  exhibit  which 
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customers  receive  the  primer.   I  do  have  such   a 

record. 

Defendant's  PJxhibit  56  admitted.  (T1078) 

Direct  Examination— (Continued)  (T1078) 
On  Exhibit  56,  the  first  cohimn  contains  the  name 
[183]  of  the  customer  of  Panther;  the  next  column 
the  customer's  address;  the  next  cohimn  the  auto 
freight  name ;  the  next  cohimn  is  whether  the  ship- 
ment went  out  prepaid  or  collect;  and  the  next 
column  is  Panther  invoice  number  which  I  had 
received  from  Fort  AVorth. 

Those  are  the  names  of  every  customer,  his  ad- 
dress, Panther's  invoice  number,  and  the  carrier 
which  transported  the  merchandise,  shipped  from 
the  Riverside  Warehouse  of  Battleship  products 
from  the  first  of  January  until  the  end  of  April  of 
1953. 

Defendant's  Exhibit  51  for  identification  is  one 
of  the  3  copies  of  the  invoice  we  receive  from  the 
Panther  Company  which  we  send  to  the  warehouse 
for  filling.  This  is  the  copy  which  we  retain  for  our 
files,  and  this  is  a  part  of  our  permanent  files.  Ex- 
hibit 51  contains  a  copy  of  every  invoice  that  went 
out,  together  with  the  freight  receipt  from  the  car- 
rier. 

Voir  Dire  Examination  (T1083) 

The  first  invoice  in  Exhibit  51  is  dated  December 
29,  1952  and  the  last  one  January  27,  1953,  which 
represents  all  of  January's  business  of  any  nature 
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witli  the  Panther  Oil  Company.  January  is  always 

a  very  light  month. 

Defendant's  Exhibit  51  admitted.  (T1084) 

Direct  Examination— (Continued)  (T1085) 
Defendant's  Exhibits  52,  53  and  54  for  identifica- 
tions are  the  same  records  of  the  deliveries  to  the 
carrier  and  our  copy  of  the  invoice  for  Battleship 
products  in  the  months  of  February,  March  and 
April  of  1953. 

Defendant's  Exhibits  52,  53  and  54  admitted. 
(T1085) 

The  pink  sheets  comx^rising  Exhibit  56  are  made 
up  from  the  invoices  sent  by  Panther  contained  in 
Exhibits  51  through  54.  These  were  all  made  uj)  by 
me  as  I  do  all  the  Panther  work  myself.  The  in- 
voices are  filed  munerically,  but  the  pink  sheets  are 
listed  in  order  of  the  date  of  delivery. 

Cross  Examination  (T1087) 
This  material  comes  into  the  warehouse  in  drums 
of  various  sizes  and  all  we  do  is  store  them.  We 
simply  remove  them  from  the  railroad  cars,  they 
are  closed  and  sealed,  they  are  stored,  and  are 
shipped  to  the  customer  on  order. 

The  items  of  damage  reported  to  the  railroad  are 
when  drums  are  bent  or  stove  in  or  leaking,  in 
which  event  they  are  sent  back  to  the  railroad 
immediately. 

Redirect  Examination  (T1089) 
Nothing  in  the  way  of  damaged  merchandise  is 
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put  [185]  in  the  warehouse;  the  physical  property 

is  returned  to  the  railroad. 

RALPH  UHRMACHER 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination  (T1090) 
My  name  is  Ralph  Uhrmacher;  I  am  Research 
Director  for  the  Panther  Oil  &  Grease  Manufac- 
turinjj:  Company  of  Fort  Worth,  and  have  been  so 
employed  for  a  few  months  better  than  four  years. 
I  received  a  bachelors  degree  in  chemical  engi- 
neering from  the  University  of  Arkansas  in  1929 
with  first  honors.  I  graduated  first  in  the  class  in 
chemistry,  first  in  chemical  engineering,  senior 
honors,  engineering  honors,  and  half  a  dozen  other 
assorted  ones.  Because  of  that,  I  was  offered  and 
accepted  a  research  assistantship  to  the  Massachu- 
setts Institute  of  Technology,  which  made  me  a 
member  of  the  staff  at  M.I.T.,  and  I  received  a 
masters  degree  in  1931  from  that  institution.  Along 
with  my  duties  as  a  research  assistant  at  M.I.T.,  I 
was  also  assistant  to  the  head  of  the  department  in 
his  own  consulting  practice.  I  also  worked  with  Pro- 
fessor P.  K.  Froelich,  who  has  been  the  President 
of  the  American  Chemical  Society  and  is  presently 
Vice  President  of  the  American  Can  Company.  I 
also  worked  with  Professor  W.  K.  Lewis,  who  was 
considered  to  be  the  father  of  [186]  chemical  engi- 
neering. In  my  graduate  work  there,  I  had  special 
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courses  in  heat  transmission,  distillation,  advanced 
mathematics,  thermodynamics,  physical  chemistry, 
and  a  variety  of  other  subjects.  My  own  particular 
work  at  the  time  was  concerned  with  production  of 
])roducts  from  petroleum  fractions  covering  the  en- 
tire gamut.  We  laid  the  groimd  work  in  this  par- 
ticular work  at  this  laboratory  with  which  I  was 
associated  that  is  now  manifest  along  the  Gulf 
Coast  in  the  production  of  the  so-called  petroleum 
chemicals  or  petro-chemicals.  Some  of  those  are 
now  covered  by  patents  that  oriscinated  back  in 
those  days. 

Both  granted  and  pending,  I  hold  approximately 
8  or  9  patents  covering  a  variety  of  fields. 

My  first  position  after  leaving  M.I.T.  was  as  chief 
chemist  for  the  Frankfurt  Distilleries  in  Louisville, 
Kentucky,  whose  principal  products  were  whisky 
and  gin,  where  I  was  so  employed  for  four  years. 
From  there  I  went  with  the  Wilson-Jones  Com- 
pany at  a  plant  in  Kansas  City.  They  manufacture 
bookkeeping  devices  of  all  sorts  and  are  the  largest 
manufacturers  of  that  sort  of  thing  in  the  world. 
My  original  work  was  to  rehabilitate  a  group  of 
buildings  covering  almost  a  city  block  and  suit  them 
for  various  purposes ;  then  to  set  up  a  manuf actur- 
ing  plant;  finally,  to  operate  the  plant  for  awhile; 
.md  then  after  all  of  that  had  gotten  on  a  nonnal 
'.perating  basis,  I  was  transferred  to  the  [187]  home 
office  in  Chicago  as  research  director.  From  there  I 
'vent  to  Charlotte,  North  Carolina  as  plant  mana- 
'  "r  and  chief  chemist  for  a  firm  of  manufacturing 
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chemists  whose  name  was  the  Radiator  Specialty 
Company.  They  used  petroleum  products  in  their 
various  products.  From  there  I  went  to  Panther. 

A  satisfactory  roofing  primer  requires  a  great 
many  things  to  make  it  operate  properly  imder  the 
various  circumstances  that  it  may  be  su})jected  to 
before,  during  and  after  application.  For  one  thing, 
it  is  desirable  that  it  meet  Federal  specifications, 
because  a  considerable  amount  of  primer  is  bought 
by  the  government  and  it  is  desirable  to  have  a 
standard  item  that  meets  the  specification,  and, 
also,  a  great  many  jMirchasers  insist  on  a  product 
that  does  meet  Federal  sx)ecifications.  Battleship 
primer  meets  Federal  specifications. 

(Objection  to  last  statement  of  witness  on  ground 
Federal  specifications  would  be  the  best  test;  over- 
ruled.) (T1095) 

I  am  familiar  with  the  American  Society  for 
Testing  Materials,  and  we  use  their  tests,  although 
we  don't  necessarily  nse  them  exclusively.  In  a  gen- 
eral way,  I  am  familiar  with  their  specifications  for 
a  cutback  asphalt,  rapid-curing  tyj^e.  Defendant's 
Exhibit  57  for  identification  are  the  A.S.T.M.  re- 
quirements for  rapid-cure  type  [188]  asphalts,  more 
or  less  for  road  work. 

Voir  Dire  Examination  (T1096) 

Panther  primer  is  not  manufactured  according  to 

these  specifications,  but  it  falls  in  the  general  class. 

The  cutback  asphalt  refeired  to  in  this  specification 

is  one  of  a  numl^er  of  types  that  is  used  in  sur- 
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facing  roads.  According  to  the  technical  definition 
of  our  primer,  it  is  a  cutback  asphalt.  There  is  a 
similarity,  it  is  not  identical.  For  one  thing,  the 
type  of  asphalt  used  is  generally  different. 

Defendant's  Exhibit  57  admitted.  (T1098) 

Exhibit  57  refers  to  five  grades  of  rapid-curing 
asphalts.  The  first  two  grades  have  no  minimum 
recjuirements  for  flash  point  by  this  particular  test, 
but  Grades  RC-2,  3,  4  and  5  all  have  a  minimum 
flash  point  of  80  degrees  Fahrenheit  when  deter- 
mined by  the  Tag.  open  cup.  There  are  no  specifi- 
cations in  this  exhibit  for  this  type  of  asphalt  in 
which  the  minimum  specification  of  flash  point  is 
higher  than  80  degrees. 

The  primary  requirement  of  a  roofing  primer  is 
that  it  is  waterproof,  since  in  a  great  many  appli- 
cations the  primer  itself  is  the  only  waterproofing 
layer.  The  next  requirement  is  that  the  material 
should  be  absorbed  into  the  paper,  and  at  this  point 
I  should  mention  that  so-called  [189]  roofing  felts 
are  actually  types  of  paper.  As  those  age,  the  origi- 
nal saturant  in  the  paper  becomes  brittle  and  is 
lost.  It  is  therefore  desirable  to  replace  that  in 
order  to  maintain  a  roof  in  good  condition.  Fre- 
quently, the  owners  of  a  roof  prefer  to  use  a  mate- 
rial like  primer  to  restore  the  original  degree  of 
saturation  and  then  cover  that  from  the  same  ma- 
terial with  a  waterproof  layer.  Permeation  is  that 
particular  feature  of  the  primer  that  permits  it  to 
soop  down  into  the  fibers  of  the  paper  and  do  this 
waterproofing. 
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It  is  quite  obvious  that  the  material  must  spread 
easily,  because  it  is  used  in  the  cold  and  the  normal 
tool  of  application  is  a  roofing  brush,  a  device  some- 
thing like  a  scrub  brush  but  the  bristles  are  a  bit 
longer. 

Ductility  refers  to  the  coating  that  is  left  after 
the  solvents  have  evai)orated  or  the  diluents.  The 
material  that  is  left  must  be  flexible  so  that  when 
the  roof  moves  around,  as  it  normally  does  a  great 
deal,  there  will  be  no  cracking  and  breaking  of  the 
film.  It  wants  to  be  rather  rubbery. 

The  primer  should  have  a  controlled  degree  of 
volatility,  which  deals  with  the  rate  at  which  a 
material  leaves  a  surface.  It  is  necessary  to  have 
some  of  it  lost  pretty  rapidly,  because  if  the  rate 
of  loss  is  too  slow,  on  a  warm  day  and  a  sloping 
roof,  all  of  your  primer  would  end  up  in  the  gutter. 
On  the  other  hand,  if  the  rate  of  evaporation  is 
[190]  too  rapid,  then  the  material  would  cure  or 
become  hard  before  it  had  a  chance  to  penetrate 
into  the  fibers  of  the  roof  itself,  and  it  is  a  ques- 
tion of  balancing  elements  of  the  diluent  component 
of  the  primer. 

In  determining  the  desirable  flash  point  of  this 
type  of  material,  we  use  the  system  that  is  used 
by  virtually  all  the  manufacturers  that  I  know  of, 
and  that  is  to  abide  by  the  I.C.C.  regulations. 

(Objection  to  any  reference  to  I.C.C.  regulations 
as  forming  any  standard  in  the  case;  Court  ruled 
expert  might  give  reason  for  his  conclusions.) 
(T1103) 
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For  materials  of  this  type,  the  I.C.C.  regulation 
requires  that  materials  having  a  flash  point,  as  de- 
termined by  the  Tag.  open  cup,  shall  be  over  80 
degrees  Fahrenheit  if  it  bears  no  warning  label,  or 
if  the  flash  point  is  imder  80  degrees,  that  it  shall 
bear  a  red  warning  label  containing  certain  pre- 
scribed wordings  and  be  of  a  certain  size. 

(A  continuing  ol^jection  to  the  line  of  testimony 
was  allowed  by  the  Court.)   (T1103) 

There  are  other  requirements  for  materials  with 
flash  points  below  80  degrees,  depending  on  the 
nature  of  the  contents. 

The  80  degree  point  is  not  only  used  by  the 
I.C.C,  but  all  sorts  of  carriers,  such  as  Railway 
Express  and  the  Post  Office  Department  and  the 
shipments  by  boat  abroad.  We  [191]  ship  to  a  great 
many  foreign  countries  and  we  operate  similarly  in 
Canada  and  they  have  similar  regulations,  and  in 
every  case  the  80  degree  point  is  the  one  at  which 
the  regulations  require  no  warning  labels. 

The  test  procedure  for  the  Tag.  open  cup  method 
is  outlined  very  exactly  in  the  A.S.T.M.  manuals. 
They  put  out  a  series  of  manuals  covering  various 
tests,  and  prior  to  making  such  tests  it  is  always 
desirable  to  check  each  one  of  the  requirements. 

You  have  to  use  a  specific  type  of  apparatus.  In 
this  test,  you  have  to  carry  out  the  determination 
in  what  is  called  a  hood  or  a  closet  which  has  abso- 
lutely no  wind  movement  in  it.  You  can't  maintain 
one  of  the  little  flames  required  in  the  test  if  there 
is  any  movement.  The  manner  of  heatins;,  the  rate 
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of  heating,  the  size  of  the  flame,  and  tlie  amount 
of  material  in  the  euj)  are  rigidly  specified.  The 
type  of  thermometer  has  to  be  of  a  ])articiilar  na- 
ture, and  you  even  have  to  count  a  particular  num- 
l)(^r  which  takes  almost  precisely  one  second  in  order 
to  encompass  the  time  that  is  required  when  you 
move  your  flame  across  the  surface  of  the  material 
at  a  height  approximately  one  inch  above  that  sur- 
face. 

Without  going  into  each  one  of  these  little  min- 
u.tia,  what  you  do  is  place  an  amount  of  material 
in  a  little  glass  cup  and  that  is  surrounded  by  a 
water  bath,  a  [192]  sort  of  double  boiler  setup,  and 
the  water  bath  is  heated  by  a  gas  flame.  NoiTually, 
you  have  to  ran  a  test  or  two  on  the  material  so 
that  it  will  heat  up  at  the  proper  rate,  and  the  test 
requires  that  you  allow  it  to  cool  down  each  time  in 
order  not  to  have  errors  creep  in. 

Finally,  you  put  in  a  precise  amount  of  material, 
the  level  of  which  is  determined  by  a  little  piece  of 
metal  which  projects  below  the  height  of  the  rim 
by  one-eighth  of  an  inch,  and  then  with  a  precision- 
sized  flame  on  the  end  of  a  little  burner,  you  check 
for  a  flash  at  the  one-eighth  inch  height  above  the 
surface  as  you  raise  the  temperature.  The  80  de- 
gree temperature  when  the  flash  is  obtained  is  the 
temperature  of  the  material.  The  temperature  of 
the  atmosphere  has  very  little  to  do  with  determin- 
ing flash  points,  unless  ridiculous  temperatures  are 
involved. 

Defendant''^  Exhibit  ^SB  for  identification  is  a  sam- 
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pie  of  Battleship  primer  as  we  produce  it  at  our 
various  plants  to  send  out  for  samples.  It  is  taken 
from  the  same  tanks  as  the  production  runs. 

In  the  Tag.  open  cup  test,  it  would  be  necessary 
to  expose  our  primer  to  a  temperature  of  80  de- 
grees long  enough  so  that  the  primer  itself  achieved 
that  temperature  before  it  would  flash.  Then  it 
would  have  to  be  in  a  draftless  room  at  a  height  of 
no  less  than  one-eighth  of  an  inch  above  the  surface 
of  the  material.  [193] 

When  the  flash  point  is  reached,  it  is  just  the 
vapors  that  bum  and  not  the  material  itself  in  the 
normal  flash  test.  At  times  it  does  in  certain  tests, 
but  the  vapors  flash  first  and  then  the  fire  goes 
from  the  vapors  to  the  material  in  those  cases. 
Ordinarily,  that  is  what  is  called  a  fire  test,  which 
is  a  much  higher  temperature. 

The  vapors  do  not  remain  standing  just  over  the 
top  of  this  cup  for  an  indefinite  period,  but  they 
are  constantly  being  lost. 

Voir  Dire  Examination  (TlllO) 
Exhibit  58  is  not  a  sample  of  the  primer  from 
the  shipment  Mr.  Segerstrom  received,  but  a  sam- 
ple from  normal  production  in  the  plant.  I  do  not 
know  when  this  sample  was  produced.  The  samples 
might  bo  packaged  at  any  one  of  a  number  of  plants 
we  have,  all  having  been  made  to  the  same  speci- 
fications. 

Defendant's  Exhibit  58  admitted.  (T1112) 
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This  sample  is  (jiiite  liquid  and  will  run  if  tilted. 
It  is  about  comparable  to  a  thick  paint. 

(Defendant  advised  Court  Defendant's  Exhibit  59 
for  identification,  pursuant  to  pre-trial  procedure, 
was  one  of  the  samples  taken  of  primer  left  after 
the  fire.)   (T1112) 

Defendant's  Exhibit  59  for  identification  is  one 
[194]  of  the  samples  I  received  which  I  was  in- 
formed had  been  taken  from  the  primer  left  over 
after  the  fire. 

Defendant's  Exhibit  59  admitted.  (T1114) 

I  am  thoroughly  familiar  with  Exhibit  59.  To  my 
knowledge,  we  never  produced  anything  like  that 
at  any  of  our  plants.  I  ran  tests  on  this  material. 

Exhibit  25  contains  our  specifications  for  this 
])rimer.  The  contents  of  Exhibit  59  differed  most 
markedly  with  our  specifications  in  viscosity,  which 
is  the  ease  with  which  it  would  pour.  Using  stan- 
dard test  procedure,  our  requirements  are  that  the 
minimum  shall  be  200  seconds  and  the  maximum 
240  seconds.  Exhibit  59  had  a  viscosity  of  approxi- 
mately 1100  seconds.  I  would  say  Exhibit  58  would 
com])ly  with  our  specifications  within  the  reasonable 
limits  to  be  expected  there. 

It  would  be  very  difficult  to  spread  the  material 
contained  in  Exhibit  59  according  to  the  instruc- 
tions contained  in  the  instiniction  book,  but  it  is 
barely  possible  on  a  very  hot  summer  day. 

There  are  only  certain  types  of  oil  fields  that  have 
the  correct  crudes  to  make  the  best  tyjie  of  roofing 
asphalt.  You  need  the  so-called  asphalt  crude.  If  it 
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is  specifically  suited  to  roofing  purposes,  we  feel 
the  best  fields  are  those  located  in  Oklahoma,  Texas, 
Wyoming,  Illinois,  and  I  believe  one  Ohio  field,  and 
we  have  suppliers  in  each  of  [195]  those  fields.  The 
material  for  the  primer  which  we  ship  to  the  North- 
west is  produced  in  the  Wyoming  fields  by  the  Stan- 
dard Oil  Company  of  Indiana  at  Casper,  Wyoming, 
and  that  was  the  source  of  the  material  shipped  to 
Mr.  Segerstrom. 

I  have  a  familiarity  with  the  process  followed  in 
the  Casper  refinery.  I  have  been  through  a  number 
of  refineries  and  I  have  had  the  process  explained 
to  me,  and  I  have  been  around  oil  plants  off  and  on 
for  a  great  many  years,  and  am  generally  familiar 
with  what  is  done  in  the  refining  process.  In  con- 
nection with  my  duties  as  research  chemist  for  Pan- 
ther, it  is  necessary  for  me  to  be  familiar  with  the 
steps  of  production  of  this  material.  I  have  not 
been  through  the  refinery  at  Casper,  but  I  have 
seen  similar  ones  and  the  basis  of  production  is  sub- 
stantially the  same  in  all  refineries  handling  this 
type  of  crude. 

In  the  general  process  of  refining  crude,  to  begin 
with  there  is  generally  a  crude  supply  coming  in, 
which  I  will  show  as  a  line  (drawing  on  black- 
board). That  generally  is  under  pressure.  From  this 
line  there  is  a  take-off  by  means  of  valves  to  that 
section  of  the  refinery  where  the  stills  are  located. 
A  still  is  a  device  for  putting  heat  under  controlled 
conditions  into  a  material  and  thereby  allowing  a 
portion  of  the  material  to  be  boiled  off  and  leave 
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another  portion  behind.  Ordinarily,  in  the  refinery 
they  use  what  are  called  continuous  stills,  so  that 
this  [196]  particular  action  takes  place  on  a  con- 
tinuous basis.  Therefore  the  capacity  of  a  refinery 
is  not  determined  by  how  much  any  one  still  holds, 
but  how  much  they  are  able  to  process  each  day.  It 
is  normal  to  put  a  so-called  bank  of  towers,  which 
is  a  refinery  name  for  these  stills,  in  one  particular 
section  where  they  will  be  well  located,  and  we  will 
set  up  a  line  of  these  over  here  (drawing). 

The  number  of  stills  used  is  determined  by  the 
number  of  products  one  wants  to  take  off,  because 
accordins:  to  the  theory  of  distillation  on  a  con- 
tinuous basis,  you  may  take  off  only  one  overhead 
product,  material  that  boils  over  the  top,  and  one 
Ixittom  product.  If  you  don't,  you  get  a  mixed-up 
material.  I  show  five  stills,  but  it  can  be  six  or  more. 
We  will  assume  that  over  here  are  heaters  or  fur- 
naces, which  are  closely  related  to  a  steam  boiler. 

The  crude  then  would  come  in  by  means  of  pumps 
to  this  furnace  and  from  there  to  the  still.  These 
stills  are  very  tall  and  the  insides  are  divided  into 
compartments  so  arranged  as  to  have  a  large  num- 
ber of  places  where  the  material  boils,  evolves  a 
vapor,  and  part  of  it  is  condensed  and  dropped 
back.  Such  an  operation  is  called  fractionization, 
and  the  idea  is  to  try  to  get  each  particular  material 
that  comes  off  as  nearly  alike  as  possible.  The  ma- 
terial goes  through  one  of  these  towers  bavins:  an 
overhead  and  a  bottom  that  comes  back  and  goes  to 
the  next  still,  and  this   [197]   process  is  repeated 
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until  the  final  still  has  your  residue  coming  off  of 

its  bottom. 

On  the  first  still,  the  lighter  fractions  come  off 
first  and  boil  over  the  top  of  the  tower,  which  are 
then  taken  off  and  stored  one  place  and  the  balance 
passes  on  through  and  the  process  is  repeated.  If 
the  first  portions  contain  too  much  of  the  material 
called  casing  head  gas,  which  is  now  put  in  what  is 
called  L.P.  gas,  such  as  butane,  propane  and  some- 
times a  little  pentane,  these  are  generally  sent  to  a 
compressor  plant  where  they  compress  these  ma- 
terials and  put  them  in  cylinders.  This  first  product 
that  comes  off  comes  off  in  the  form  of  a  gas  and 
has  to  be  put  under  pressure  to  become  a  liquid, 
and  that  is  the  L.P.  gas,  which  means  liquified 
petroleum. 

The  next  material  which  comes  over  is  the  raw 
materials  from  which  gasoline  is  made.  Again,  after 
those  are  condensed,  they  are  pumped  to  storage 
tanks  situated  a  very  considerable  distance  from 
these  stills  by  reason  of  the  fire  hazard. 

The  next  product  generally  is  a  type  of  material 
called  a  heavy  blending  naphtha,  or  it  can  be  any 
of  a  number  of  so-called  Stoddard  solvents  or  what- 
ever the  particular  refinery  can  sell. 

The  next  material  that  would  come  off  would 
probably  be  kerosene,  and  these  are  all  overhead 
products,  the  [198]  bottoms  go  on  down  the  line. 

Finally,  the  next  section  would  probably  take  off 
a  variety  of  burning  oils  and,  depending  on  just 
how  much  sale  they  had  for  the  different  types,  they 
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might  divide  them  or  fractionate  them  further  in 

another  set  of  towers.  It  is  also  })ossible  to  take 

some  of  these  products,  put  them  through  a  process 

called  "cracking,"  and  produce  some  more  gasoline 

components. 

The  last  still,  in  the  case  of  a  ty\)v  of  crude  that 
has  lubricating  oil  fractions,  you  would  have  lubri- 
cating oil  mostly  present  at  this  end.  In  the  case  of 
an  asphalt  crude,  you  end  up  mostly  with  so-called 
residual  or  asphaltic  material.  In  the  form  that  it 
comes  out  of  the  bottom  of  the  still,  that  is  a  type 
of  road  oil,  but  if  you  wish  to  make  certain  other 
types  of  products  from  that,  then  this  material  is 
treated  further,  frequently  by  putting  a  vacuum  on 
the  still  so  as  to  remove  the  necessity  of  very  high 
temperatures.  You  can  then  remove  volatile  mate- 
rials without  exceeding  a  safe  temperature.  Then 
that  material  would  go  to  a  further  processing 
setup.  In  the  case  of  an  air-blown  asphalt,  such  as 
is  used  in  roofing  products,  that  is  called  either  a 
blowing  still  or  a  blowing  tower,  and  from  there  it 
goes  on  to  another  process. 

In  each  instance,  after  the  top  has  been  taken 
off,  the  bottom  has  been  passed  down  for  further 
distillation.  [199]  When  you  get  down  to  the  bot- 
tom end  in  the  last  still,  you  have  an  asphalt,  in  the 
case  of  an  asphalt  crude.  At  that  time,  the  asphalt 
is  a  viscous,  thick,  gooey  and  generally  very  smelly 
material. 

The  word  ''cutback''  is  used  around  a  refinery  to 
indicate  the  thinning  out  of  a  solid  or  semi-solid 
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material  with  normally  a  petroleum  distillate  to  cut 
back  its  viscosity  characteristic,  to  make  it  handle 
more  freely. 

Generally  speaking,  to  obtain  the  primer  we  cus- 
tomarily sell,  the  first  requirement  of  cutting  back 
would  be  a  tank,  either  a  vertical  or  a  horizontal 
one.  The  procedure  is  first  to  run  in  the  calculated 
amount  of  diluent  or  solvent  into  this  tank.  Then 
at  the  bottom  of  the  tank  is  a  pump  which  takes 
the  material  off  to  any  one  of  a  variety  of  places 
as  detemiined  by  valves.  This  procedure  will  vary 
from  place  to  place,  but,  in  general,  this  is  the 
process  used  at  all  of  the  plants. 

With  the  solvent  in  position,  the  next  operation 
is  to  bring  in  the  hot  asphalt,  generally  around  350 
to  400  degrees,  depending  on  plant  practice  and 
outside  temperature.  In  the  case  of  products  made 
of  a  blown  asphalt  such  as  ours,  that  is  pumped 
from  the  blowing  still.  As  the  hot  asphalt  falls  into 
the  material,  the  pump  picks  up  the  material  from 
the  bottom  of  the  tank,  pours  it  over  the  top,  and 
there  is  a  certain  swirling  action  so  that  you  get 
mixing  [200]  both  round  and  round  and  over  the 
top.  The  idea  is  to  mix  thoroughly  and  completely. 
The  general  temperature  at  which  the  batch  finishes 
up  will  be  somewhere  around  200,  250,  perhaps  a 
little  higher.  Normally,  it  will  be  at  a  minimum  of 
200  degrees. 

At  this  particular  stage,  invariably,  a  sample  is 
sent  to  the  laboratory  for  testing.  All  petroleum 
products,    and    specifically    asphalt    products,    are 
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made  to  specifications.  Therefore,  it  is  necessary  to 
make  sure  that  all  batches  are  to  specification. 
Sometime  later,  another  sample  is  taken  to  see  if 
there  has  been  any  change.  If  there  has  been  no 
f^hange,  as  soon  as  the  conditions  have  become  re^i- 
lar  and  uniform,  then  the  entire  set  of  analyses 
required  against  the  standard  specifications  are  run, 
and  that  determines  whether  or  not  the  material 
may  be  shipped.  In  substance,  other  than  the  distil- 
lates, the  specifications  contained  in  Exhilut  25  are 
tho«e  that  are  taken  at  that  time. 

At  this  stage,  you  have  completed  making  your 
material,  then  you  have  to  get  rid  of  it,  which  is 
one  of  the  biggest  problems  around  a  refinery.  You 
have  to  keep  it  mo^dng;  otherwise,  it  crowds  up  and 
tankage  is  at  a  premium  around  every  refinery.  So 
the  next  stage  is  either  to  send  this  to  a  storage 
tank  or  to  ship  it  out.  The  material  is  always  han- 
dled hot.  It  is  normally  shipped  at  a  tempera tiire  of 
around  200  degrees.  [201] 

In  this  specific  instance,  the  material  is  shipped 
from  Casper  to  Denver. 

In  the  case  of  shipments  of  primer  to  the  Pacific 
Northwest,  the  material  is  received  at  Denver  from 
the  tpnk  car  or  tank  truck  and  pumped  into  a  stor- 
age tank. 

I  was  in  Denver  when  we  bought  the  place  and 
I  examined  each  item  that  was  there.  I  had  a  great 
deol  to  do  \\4th  the  physical  setup  and  am  thor- 
oughly familiar  with  the  setup  at  Denver.  The  prac- 
tices followed  there  are  substantiallv  the  same  as 
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are   followed   in   other   packaging    plants    around 

through  our  system. 

After  the  material  is  received  at  Denver,  it  is 
pum])ed  into  the  storage  tanks,  which  are  equipped 
with  steam  heating  coils.  The  material  normally 
loses  about  10  degrees  in  transit.  Asphalt  loses  heat 
very  slowly  and  picks  it  up  very  slowly  because  of 
a  number  of  characteristics,  including  its  viscosity. 
When  it  is  received  in  Denver,  its  temperature 
would  be  somewhere  in  the  neighborhood  of  180  to 
190  degrees. 

After  being  pumped  into  storage  tanks,  in  the 
case  of  primer,  the  material  as  it  is  received  is  the 
primer,  so  for  that  purpose  it  is  pumped  from  the 
storage  tank  through  steam-heated  lines  to  a  pack- 
aging tank  inside  the  building.  The  primer  is  the 
identical  product  shipped  out  of  Casper  and  noth- 
ing more  is  added  or  taken  away  at  Denver.  In  the 
[202]  case  of  our  asbestos  roofing  and  cement,  other 
materials  are  added  to  them  to  suit  them  to  the 
specific  end  requirement.  The  basic  product  re- 
ceived from  Casper  is  the  asphalt  component  in 
most  cases  in  the  various  other  products. 

The  primer,  being  a  very  viscous  material,  the 
change  in  temperature  is  not  aided  by  convection 
currents.  When  you  are  heating  a  material  like 
water,  which  is  thin,  if  you  heat  a  part  of  the 
water,  let's  say,  in  the  bottom  of  a  container,  that 
material  becomes  lighter  and  tends  to  rise,  allowing 
colder  material  to  take  its  place  at  the  surface  that 
is  being  heated.  In  the  case  of  a  viscous  material 
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like  asphalt,  the  sluggishness  of  it  keeps  it  from 
moving.  Consequently,  one  part  of  it  can  get  very 
hot  and  a  portion  adjacent  to  it  wouldn't  show  any 
change  in  temperature  at  all.  Furthomiore,  ma- 
terials like  metals  and  also  certain  liquids  like 
water  transmit  heat  across  themselves.  This  is 
termed  heating  by  conduction.  Asphalt  does  not 
have  this  property. 

(Objection  was  made  to  reference  to  instruction 
in  instruction  booklet  that  material  should  be 
warmed  by  placing  in  warm  room  for  72  hours  if 
too  cold  for  application  on  ground  booklet  shows 
on  its  face  it  only  applies  to  liquid  asbestos  roofing 
coat.  Jury  excused  for  noon  recess,  and  there  fol- 
lowed discussion  between  Court  and  counsel  con- 
cerning instructions  for  application  of  Battleship 
products.  The  Court  ruled  neither  side  should  have 
a  witness  [203]  interpret  the  instruction  booklet; 
that  it  should  be  left  to  the  jury.  (T1138-1144) 

The  noon  recess  was  taken. 

Tuesday,  May  4,  1954,  2  o'clock  p.m. 

RALPH  UHRMACHER 

having  previously  been  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Direct  Examination — (Continued)  (T1145) 
Assuming  that  the  primer  in  a  55-gallon  drum 
had  been  chilled  to  a  temperature  of  about  55  de- 
grees, the  best  method  to  warm  it  would  be  to  put 
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it  outside  in  warm  weather  in  the  bright  sun,  be- 
cause then  you  get  the  additional  heating  from  the 
sun  along  with  the  air  temperature  to  help  it  warm 
up.  If  that  isn't  available,  it  can  be  put  into  a  warm 
room.  With  either  method,  about  three  days  is  a 
pretty  good  time  to  bring  it  up  to  the  ambient  tem- 
perature, normally. 

The  corporate  name  of  the  operating  company  of 
our  Denver  plant  is  the  Motor  Royal  Company,  but 
it  is  always  referred  to  as  Royal  Oil  Company.  It 
is  affiliated  with  the  Panther  Company  and  is  under 
my  general  supervision,  and  I  am  thoroughly  fa- 
miliar with  the  workings  there. 

(Defendant  advised  the  Court  that  Defendant's 
Exhibit  60  for  identification  was  the  rex)ort  of  the 
U.S.  [204]  Meteorologist  on  the  climatic  conditions 
during  the  months  of  March,  April,  May,  June  and 
July,  1953  in  Spokane.)  (T1147) 

Defendant's  Exhibit  60  admitted.  (T1147) 

Excerpts  from  Defendant's  Exhibit  No.  60 

Local  Climatological  Data,  Spokane,  Washington 
(Geiger  Field),  shows  the  following  temperatures: 
(July,  1953) 

1953  Max.    Min.    Average 

July  6th 89        53        71 

July  7th 91        58        75 

July  8th 87        62        75 

I  have  examined  Defendant's  Exhibit  60,  which 
gives  the  date,  the  maximum  and  minimum  tem- 
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peratures,  and  the  average  temi)erature  for  the  24 
hours  of  the  data  indicated.  Then  at  the  bottom  of 
the  tabulation  there  is  the  maximum  average  and 
mininumi  average  for  the  month. 

(The  following  temperatures  were  read  to  the 
jury  by  defendant :  March,  1953 :  average  maximum 
49  degrees;  average  minimum  39.9;  average  for 
month  40. 

April:  average  maximum  55.4;  average  minimum 
35.8;  average  45.6. 

May:  average  maximum  64.3;  minimum  40.5; 
average  52.4. 

June:  average  maximum  67.7;  average  minimum 
46.7;  average  for  month  57.2. 

July  1st,  average  temperature  61  degrees;  2nd, 
67;  3rd,  67,  4th,  66;  5th,  66;  6th,  71;  and  7th,  75.) 
(T1148-1149) 

Considering  the  testimony  to  the  effect  this  primer 
w\is  received  the  last  part  of  March  or  the  first  of 
April;  that  during  the  winter  the  refrigeration 
room  at  the  plant  in  question  had  been  kept  at  32 
degrees;  that  the  refrigeration  [205]  was  shut  off 
about  the  first  of  April;  that  this  primer  was  placed 
in  that  room  immediately  upon  receipt  and  kept 
there  until  the  afternoon  of  the  7th  of  July  at  nooii, 
when  it  was  taken  out  and  put  in  the  sun  on  the 
south  side  of  the  building:  that  the  room  vras  made 
of  pumice  stone ;  that  inside  of  that  room  there  was 
8  inches  of  insulation;  that  there  was  a  ceiling  18 
feet  high,  upon  which  there  was  8  inches  of  balsam 
insulation  and  that  over  that  a  curved  roof;  and 
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bearing  in  mind  the  temperatures  that  have  just 
been  read  which  prevailed  during  this  period;  in 
my  opinion,  there  would  have  been  a  very  consid- 
erable lag  in  achieving  the  average  temperature  of 
the  7th  of  July  in  that  room.  It  is  a  case  of  just 
an  educated  guess,  but  in  my  judgment  it  would  lag 
approximately  10  days. 

If  left  in  that  room  for  a  period  of  more  than 
three  days,  the  primer  would  achieve  the  room  tem- 
perature, whatever  the  room  temperature  would 
have  been.  If  the  room  is  warming  up,  the  tempera- 
ture of  the  primer  would  have  some  lag  over  and 
above  the  lag  of  the  room  in  achieving  the  average 
temperature  of  the  outside  air. 

Under  those  conditions,  I  should  estimate  the 
temperature  of  this  primer  would  be  within  a  few 
degrees  of  about  50  to  55  degrees  prior  to  the  time 
it  was  taken  outside  of  the  building  on  July  7th.  At 
that  temperature,  it  would  have  been  thick  and 
difficult  to  spread  and  handle.   [207] 

To  have  been  applied  readily,  it  would  take  more 
time  than  the  procedure  of  taking  it  out  about  noon, 
exposing  it  to  a  temperature  of  around  90  degrees, 
leaving  it  there  overnight  and  attempting  to  apply 
it  the  following  morning.  It  would  have  had  only 
time  enough  to  pick  up  a  little  temperature,  then 
it  would  tend  to  cool  off  again  at  night,  so  that  the 
over-all  effect  would  be  minimized.  Also,  in  the 
case  of  a  material  of  that  sort,  the  colder  material 
tends  to   go  to  the  bottom   of   a   container.    The 
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warmer  material  would  be  at  the  top  and  the  colder 

material  at  the  bottom. 

When  you  arrange  a  drum  to  withdraw  material 
for  api)lication,  you  try  to  give  yourself  the  maxi- 
mum amount  of  head,  that  is,  the  most  level  above 
the  opening  that  you  are  trying  to  withdraw  from. 
As  a  consequence,  the  coldest  material  will  be 
around  that  opening  that  you  are  trying  to  draw 
from,  whether  it  is  drawn  from  the  side  or  end 
of  the  drum.  If  the  material  were  only  partially 
heated,  the  warm  material  would  be  above  the 
point  you  are  trying  to  withdraw  from. 

As  part  of  my  duties,  I  arrange  for  the  type  of 
enamel  placed  upon  these  drums.  It  is  a  special 
tyi^e  and  is  made  under  my  supervision.  The  labels 
placed  on  the  drums  are  also  enameled.  If  the  label 
on  the  drum  were  on  the  side  away,  with  a  radiat- 
ing source  of  heat,  and  the  rest  of  the  [208]  drum 
were  exposed  to  it,  the  drum  could  attain  a  temper- 
ature of  somewhere  between  350  and  400  degrees 
without  showing  any  visible  effects  of  scorching  or 
burning. 

Defendant's  Exhibit  61  for  identification  is  an 
analysis  I  made  of  material  sent  from  your  office 
labeled  "Segerstrom  Primer,  Sample  B-1." 

(Stipulated  by  counsel  that  Exhibit  61  was  one 
of  samples  taken  from  bottom  of  drum  on  Rosen- 
baum  place.)  (T1157) 

Or  April  6,  1954,  I  ran  a  Tagliabue  open  cup 
flash  test  on  this  sample,  viscosity  at  122,  distilla- 
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tion  on  the  primer,  and  then  a  distillation  on  the 

solvent  recovered  from  the  primer. 

The  viscosity  vi^as  1196  seconds,  according  to  my 
figure,  as  compared  with  a  maximum  of  240  per- 
mitted by  our  specifications,  being  many  times 
higher. 

I  obtained  a  flash  point  of  94  degrees,  which  is 
what  it  generally  runs  in  our  primer,  sometimes  a 
little  higher. 

In  the  standard  distillation  on  the  primer  itself, 
the  first  drop  came  over  at  260  degrees  Fahrenheit. 
The  distillation  receptacle  holds  about  a  pint  of 
material  and  looks  something  like  this  (drawing). 
In  ^hat  there  is  a  thermometer  inserted  to  a  speci- 
fied depth.  Then  you  have  a  device  called  a  con- 
denser. This  device  is  all  glass  and  it  is  all  [209] 
sealed.  Cold  water  enters  at  one  point  and  leaves 
at  another,  thereby  condensing  any  hot  vapors  that 
come  over.  In  this  test,  according  to  the  standards 
of  the  A.S.T.M.,  the  temperature  at  which  the  first 
drop  comes  off  the  end  of  this  condenser  is  re- 
corded as  the  first  drop  temperature.  The  data 
shown  on  Exhibit  61  shows  the  temperatures  at 
which  the  various  quantities  came  over  into  the 
receptacle.  You  read  the  quantity  in  the  receptacle 
and  then  read  the  temperature. 

Voir  Dire  Examination 
(T1161) 
Exhibit  61  was  written  up  shortly  after  I  made 
the  original  tests  from  some  other  notes.  It  was  not 
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written  since  I  arrived  in  Spokane.  It  was  written 
up  on  April  6th,  the  date  the  tests  were  made.  I 
threw  the  other  notes  away  as  soon  as  I  made  this 
copy.  I  didn't  make  up  anything^  more  formal  than 
this,  nor  did  I  send  anything  to  Mr.  Graves.  I  think 
I  brought  it  in  my  pocket  or  in  one  of  my  suits. 

Defendant's  Exhibit  61  admitted.  (T1162) 

The  characteristics  of  the  primer  disclosed  on 
Exhibit  61  would  be  a  reasonable  approximation 
of  our  i^rimer  at  the  time  it  is  packaged  and  ready 
to  be  shipped  to  the  customer,  except  that  the  vis- 
cosity is  completely  different  and  outside  of  the 
fact  it  is  a  little  shy  in  total  solvent. 

Referring  to  Plaintiff's  Exhibit  27  and  to  the 
red  [210]  line  marked  ^'Gasoline  from  roofing 
primer,"  with  an  initial  boiling  point  of  120  de- 
grees, a  break  in  the  middle,  with  an  upturn  and 
an  end  point  of  330  degrees,  the  distillate  por- 
trayed on  that  exhibit  is  typical  of  the  distillates 
used  in  our  primer  at  the  far  right-hand  end,  but 
the  left-hand  end  is  a  stranger.  I  mean  by  that,  we 
require  by  our  specifications  that  the  initial  boiling 
point  be  190  minimum,  so  that  if  you  would  start 
at  a  point  over  there  that  reads  190  degrees,  that 
is  the  lowest  that  the  material  could  start  to  dis- 
till at. 

You  would  have  to  add  a  very  light  material  to 
our  primer  to  obtain  a  distillation  curve  such  as 
appears  on  Exhibit  27.  If  you  look  at  the  other 
curves  on  that  exhibit,  you  will  see  they  are  all 


218  Panther  Oil  &  Grease  Mfg.  Co.  vs. 

(Testimony  of  Ralph  Uhrmacher.) 
smooth,  there  are  no  discontinuities  in  them  and  no 
plateaus.  In  distillation,  as  you  get  to  the  point 
where  most  of  the  more  volatile  materials  have  been 
removed,  you  reach  a  place  where  there  is  rela- 
tively little  of  the  more  volatile  material  and  sub- 
stantially all  of  the  less  volatile  material  in  posi- 
tion. In  that  case,  you  get  a  rather  rapid  rise  in 
temperature  with  a  small  amount  of  material  being 
distilled  over,  the  curve  something  on  the  order  of 
this  (indicating  on  exhibit),  and  then  you  start  to 
get  the  effects  of  the  less  volatile  material  as  a 
single  component  coming  over  where  there  is  rela- 
tively constant  temperature.  Accordingly,  whenever 
you  get  a  curve  that  [211]  doesn't  go  smooth  like 
these  do,  you  have  no  reason  to  doubt  but  that 
some  strange  material  has  been  put  in  that  has  this 
characteristic  on  top  of  some  other  that  has  this 
one  on  it  (indicating),  let  us  say,  and  the  material 
put  in  will  bend  this  one  down  so  as  to  form  the 
slope  there  corresponding  with  the  temperature 
change  with  the  small  amount  of  material  that  has 
been  removed. 

As  a  practical  matter,  the  primer  that  we  pack- 
age for  delivery  to  our  customers  could  contain  a 
distillate  substantially  lower  than  one  with  a  boil- 
ing point  of  190  degrees  in  quantities  no  greater 
than  a  drop  to  a  full  55-gallon  drum.  It  would  be 
the  merest  trace,  if  you  could  determine  it  at  all. 

The  reason  for  that  is,  in  the  first  place,  you 
stai-t  off  with  a  material  which  has  been  put  through 
a  refining  process  so  as  to  have  stable  characteris- 
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tics.  The  fractionating  towers  that  are  used  at  the 
refineries  remove  the  light  ends.  They  have  a  great 
deal  more  value  to  the  refinery  than  for  use  in  a 
cutback;  consequently,  they  save  them.  Then,  be- 
cause the  material  is  handled  with  agitation  and  at 
relatively  high  temperatures  so  frequently,  any 
really  [212]  light  ends  such  as  the  material  shown 
on  Exhibit  27  would  be  lost.  Finally,  the  method  of 
test  is  such  that,  unless  there  were  very  substantial 
amounts  of  the  material  in  the  cutback,  the  test  pro- 
cedure would  tend  to  lose  slight  traces. 

The  starting  temperature  of  the  cutback  mixing 
tank  is  generally  whatever  happens  to  be  out  in  the 
yard.  In  warm  weather,  it  will  be  one  thing;  in 
cold  weather,  something  else.  Generally,  it  will  end 
u])  at  somewhat  over  200  degrees.  That  would  boil 
out  a  material  with  a  boiling  point  substantially 
less  than  200  degrees  to  a  considerable  extent.  It 
would  remove  probably  the  greater  part  of  the  ma- 
terial on  the  very  lower  end  of  the  curve  shown 
on  Exhibit  27,  certainly. 

In  determining  whether  a  product  should  be 
labeled  dangerous  in  the  course  of  business,  you 
always  consider  the  flash  point  of  the  final  product ; 
you  are  not  worried  about  the  indi\^dual  compo- 
nents. 

I  have  distilled  a  distillate  vnih  a  very  low  flash 
point  off  our  normal  beer.  If  you  were  to  take  a 
regular  can  of  beer  and  put  it  in  a  special  type  of 
distilling  apparatus  called  a  fractionating  colunm, 
you  would  remove  a  certain  amount  of  a  material 
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called  acidaldehyde.  This  material  boils  at  about  21 
degrees,  I  believe,  and  flashes  at  about  58  degrees 
below  zero. 

We  produce  two  materials  that  have  flash  points 
[213]  below  80  degrees  Fahrenheit.  They  are  alu- 
minum paints,  one  with  an  asphalt  base,  one  with 
a  synthetic  resin  base.  Both  of  those  are  always 
labeled  with  a  red  warning  label,  as  prescribed  by 
the  Interstate  Commerce  Commission. 

For  all  the  manufacturers  that  I  am  familiar 
with  and  the  products  that  they  produce,  if  the 
material  is  flashed  below  80  degrees,  they  put  a  red 
warning  label  on  it.  If  it  happens  to  be  a  corrosive 
chemical  so  there  is  danger  other  than  from  fire, 
they  put  similar  warning  labels  of  appropriate 
nature  on  it.  If,  however,  the  flash  point  is  above  80 
degrees  and  there  is  no  corrosive,  there  are  no  warn- 
ing labels. 

I  recommend  the  type  of  containers  for  the  ship- 
ment of  our  product,  but  I  do  not  do  the  purchas- 
ing myself.  I  do  make  tests  on  them.  I  have  handled 
literally  hundreds  of  thousands  of  buckets  such  as 
Plaintiff's  Exhibit  22.  The  bottom  of  the  bucket  is 
produced  as  a  stamping  from  sheet  metal,  as  are 
the  sides,  but  the  bottom  is  attached  to  the  sides 
by  a  crimping  method  and  with  the  aid  of  a  sealing 
compound  in  a  sort  of  a  well,  so  that  when  the  metal 
is  turned  to  form  a  lock,  the  side  of  the  bucket  is 
sealed  on  both  sides  with  a  sealing  compound.  The 
sealing  compound  varies  with  the  contents  of  the 
container  and  you  must  specify  what  you  are  going 
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to  package  in  a  bucket  before  the  bucket  manufac- 
turer will  produce  buckets  for  you,  because  one 
sealing  [214]  compound  and  one  type  of  inside 
finish  will  be  suited  for  one  material  and  be  totally 
unsuited  for  something  else.  The  sealing  compoimds 
are  normally  melted  to  be  poured  into  the  bottoms 
before  they  are  assembled,  and  they  will  flow  out 
again  if  you  raise  the  temperature  above  that  melt- 
ing point.  We  will  call  this  the  side  of  the  bucket 
(drawing)  ;  then  the  bottom  of  the  bucket  will  have 
a  shape  something  like  this.  The  sealing  compound 
is  put  into  this  little  well  right  here,  and  then  in 
fabrication  this  is  slipped  up  in  this  fashion  and 
then  the  whole  piece  is  turned  up  so  that  you  get 
a  lock  over  here.  The  sealing  compound  actually 
seals  the  bucket  and  keeps  thin  material  from  com- 
ing out,  and  when  that  is  melted  out,  then  you  have 
a  tendency  of  having  seepage  coming  through  the 
pieces  of  metal.  You  can't  make  a  perfectly  tight 
seal  from  just  the  metal  alone. 

Assuming  at  the  time  of  the  fire  the  liuckets 
which  were  being  used  on  top  of  the  stove  were 
buckets  that  had  been  picked  up  off  a  dump  and 
had  either  been  used  to  carry  paints  or  insecticides, 
and  that  those  buckets  for  periods  of  approximately 
10  minutes  at  a  time  were  placed  on  the  fire  in  a 
barrel  stove  with  temperatures  fluctuating  from  300 
degrees  up  to  900  degrees  time  and  again  over  a 
period  of  a  couple  of  hours,  that  would  have  a 
tendency  to  remove  the  sealing  compound  which 
I  have  referred  to. 
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Assuming  that  during  the  same  period,  over  the 
[215]  same  type  of  fire,  approximately  55  gallons 
of  this  primer  had  been  heated  to  the  point  it  would 
have  been  heated  if  the  buckets  had  been  permitted 
to  remain  on  the  fire  for  10  minutes  each  time,  there 
would  be  a  considerable  tendency  for  the  primer 
to  have  evaporated  or  volatilized.  That  same  tend- 
ency would  exist  with  reference  to  all  other  petro- 
leum products  that  I  know  of ;  they  all  would  tend 
to  vaporize. 

Assuming  there  was  some  seepage  from  the  bot- 
tom of  the  bucket  and  droplets  would  fall  into  the 
coals,  there  would  be  a  little  flareup  of  fire  at  each 
point  the  droplets  from  the  bucket  would  reach  into 
the  coals  or  some  place  where  there  was  a  flame.  If 
the  flareup  were  high  enough  to  touch  any  portion 
of  the  vaporization  which  had  reached  a  combust- 
ible stage,  you  would  have  a  flash  fire. 

In  pouring  these  buckets,  you  would  normally 
expect  a  certain  amount  of  the  material  to  drip 
down  the  side.  The  material  would  tend  to  lose 
some  vapor  by  the  heating  and  there  would  also 
be  a  tendency  to  melt  the  residual  asphalt  material 
and  have  it  run  down  the  bucket.  Then  when  the 
drop  hit  the  coals,  why  it  would  flare  up  and  have 
a  little  tongue  of  flame  rim  up,  just  like  a  drop 
of  fat. 

There  would  be  no  relation  between  the  tempera- 
ture of  the  primer  in  the  top  of  the  bucket  and 
bottom  of  the  bucket  under  these  conditions.  In 
heating  a  material  such  as  primer  in  the  cold  state 
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over  a  bed  of  coals,  there  would  [216]  be  a  tendency 
to  heat  only  the  bottom  of  the  bucket  and  you  would 
tend  to  have  a  hot  core  with  an  outside  shell  and  a 
toj)  that  would  be  quite  cold. 

It  would  be  impossible  to  heat  any  form  of  petro- 
leum product  over  a  fire  that  is  flaming  from  time 
to  time  in  a  closed  room  without  ultimately  having 
a  body  of  vapor  form  which  will  be  combustible,  ir- 
respective of  how  high  the  flash  point  may  be.  As 
soon  as  you  reach  the  explosive  limits  and  if  there 
is  a  source  of  ignition,  something  goes.  If  you 
follow  this  procedure  long  enough,  inevitably  you 
have  a  fire. 

Cross  Examination 
(T1177) 

In  view  of  my  last  answer  as  affecting  the  need 
for  a  warning  label  on  the  material,  you  couldn't 
figure  that  anybody  in  his  right  mind  would  try 
to  heat  it  over  an  open  fire  inside  of  a  room.  Out- 
doors it  probably  wouldn't  be  dangerous.  It  w^ould 
be  dangerous  to  heat  the  roof  coating,  any  petro- 
leum product,  even  axle  grease,  in  the  same  way. 

The  roof  coating  is  considerably  heavier  than  the 
primer  and  more  difficult  to  spread.  Flash  point 
determinations  on  material  like  that  are  rather  dif- 
ficult to  get,  but  it  would  be  somewhat  higher  than 
the  primer. 

It  is  possible  someone  might  try  to  heat  this 
material,  but  if  they  did,  they  would  almost  always 
do  it  outside.  I  have  never  heard  in  25  years  of 
anybody  doing  it  [217]  inside. 
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(Objection  to  the  question:  ''But  you  recognize 
that  somebody  might  tiy  to  heat  this  stuff?"  as 
argimientative ;  overruled.)  (T1179) 

People  will  try  to  do  all  sorts  of  foolish  things. 
I  recognize  the  layman  might  try  to  heat  the  ma- 
terial, which  is  the  reason  the  booklet  says  "Do  Not 
Heat."  That  instruction  is  given,  not  because  it 
would  be  dangerous,  but  if  you  heat  roof  coating, 
which  is  a  very  much  more  difficult  material  to 
heat  than  primer,  you  could  ruin  its  waterproofing 
qualities.  You  can  blow  up  a  building  if  you  boiled 
anything,  including  lubricating  oil.  Even  water  ex- 
plodes, and  terribly.  Consider  boiler  explosions.  It 
is  not  a  flammable  vapor. 

From  the  testimony  of  Mr.  Woods,  I  would  say 
more  than  likely  what  happened  was  there  was  a 
gas  vapor  explosion  caused  by  the  fumes  coming 
off  of  the  material  while  it  was  being  cooked  inside 
of  a  building. 

We  didn't  put  anything  such  as  ''Do  not  heat 
inside  a  building"  on  the  barrel;  in  our  books,  we 
say  don't  heat  at  all;  that  if  you  have  to  warm  it, 
put  it  in  a  warm  place.  There  is  no  warning  label 
on  the  barrel,  there  is  no  need  for  them. 

We  comply  with  the  I.C.C.  regulations  in  the 
interest  of  safety,  not  because  we  are  afraid  of 
anything,  but  [218]  we  try  to  make  everything  safe, 
our  plants  and  our  products. 

The  purpose  of  a  flash  point  test  is  to  determine 
what  temperature,  under  certain  test  conditions, 
will  give  a  flash.  This,  in  turn,  is  a  measure  of  the 
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hazard  of  a  material,  but  it  does  not  indicate  that 
the  degree  of  hazard  takes  place  promptly  at  the 
flash  point. 

It  is  the  temperature  of  a  particular  material  at 
or  above  which  it  is  giving  olf  inflammabk^  vapors 
in  sufficient  quantities  to  form  an  explosive  mixture 
under  the  conditions  of  the  test,  and  no  others.  It 
would  be  a  considerably  higher  range  before  normal 
conditions  would  take  into  consideration  the  test 
conditions. 

In  the  petroleum  industry,  all  materials  that  may 
be  flammable  under  any  conditions  are  handled  with 
extreme  caution,  whether  they  are  above,  below,  or 
at  their  flash  point. 

Flash  point  is  the  dividing  line  between  hazard- 
ous and  non-hazardous.  A  material  having  a  flash 
point  of  80  degrees  could  have  a  match  held  over 
it  an  inch  above  and  not  flash;  if  you  dropped  the 
match  in  it,  it  would  flash.  It  wouldn't  be  hazardous 
unless  an  open  flame  came  within  one-eighth  of  an 
inch  of  the  surface  in  a  room  without  drafts.  A 
little  ways  above  80  degrees,  your  flame  would  move 
up  a  few  fractions  of  an  inch.  Above  80  degrees, 
the  vapors  might  be  going  off  and  collecting  and  be 
subject  to  [219]  explosion  under  unusual  conditions. 

I  believe  the  T.C.C  requires  containers  for  ship- 
ment of  flammable  materials  to  be  of  certain  speci- 
fications, to  be  sealed  in  certain  ways.  Those  with 
flash  points  at  or  below  80  degrees  are  to  be  labeled. 
Our  specifications  call  for  a  minimum  flash  point 
of  80  degrees;  we  stay  above  that. 
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If  there  were  a  can  of  gasoline  in  a  closed  con- 
tainer sitting  on  a  bench  in  this  room,  there  would 
be  no  hazard  as  to  that,  providing  it  was  perfectly 
closed.  If  there  were  an  open  can  of  gasoline,  there 
could  be  a  hazard  if  some  flame  or  spark  were  in- 
troduced somewhere  around  where  the  gas  vapors 
were  if  they  were  in  the  explosive  limits.  As  to 
gasoline  and  substances  in  that  class,  the  explosive 
range  is  roughly  from  2  to  6  per  cent  of  the  vapor 
mixed  with  air. 

I.C.C.  regulations  deal  with  shipments  in  closed 
containers,  but  containers  get  broken  in  shipment. 
The  reason  a  manufacturer  places  warning  labels 
on  containers  of  flammable  material  so  far  as  the 
ultimate  user  is  concerned,  he  considers  the  way 
the  material  is  going  to  be  used  and  whether  the 
ultimate  user  may  get  into  a  condition  that  might 
be  dangerous.  He  knows  the  ultimate  user  some- 
times doesn't  have  very  much  knowledge  about 
these  things,  so  that  he  should  be  warned  under  the 
conditions  that  the  material  is  going  to  be  used. 

The  primer  in  Exhibit  58  is  our  normal  produc- 
tion ;  that  in  Exhibit  59  is  what  I  received  for  test- 
ing; and  there  certainly  is  a  vast  difference.  Ex- 
hibit 59  is  a  little  deficient  in  solvent,  we  would 
never  have  passed  it.  It  is  not  sufficient  to  account 
for  the  difference  in  itself.  I  believe  the  asphalt  base 
is  the  same,  though  I  did  not  make  extensive  tests 
on  the  asphalt. 

I  don't  think  it  is  possible  that  the  material 
reached  Mr.  Segerstrom  in  that  condition.  Some- 
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thing  must  have  changed  it.  I  have  never  seen  a 
primer  that  looker!  like  that.  I  am  not  indicating 
that  somebody  put  gasoline  in  this  material;  I  just 
said  what  was  present.  The  lower  part  of  the  curve 
on  Exhibit  27  was  not  ours.  I  never  tested  the  ma- 
terial that  was  sent  to  Mr.  Segerstrom.  I  personally 
only  make  tests  of  this  material  about  once  every 
three  months.  My  department  controls  the  testing 
for  the  Panther  Company.  On  most  of  it  we  only 
run  a  flash  test  and  viscosity  test,  but  Royal  Oil 
Comi)any  have  their  own  testing  procedure.  Of  my 
personal  knowledge,  I  don't  know  what  the  Stan- 
dard Oil  Company  does  at  Casper,  but  I  have  per- 
sonal knowledge  of  what  Royal  does.  I  don't  think 
I  was  at  Motor  Royal  in  1953,  so  I  have  no  personal 
knowledge  by  being  there  personally. 

The  Panther  Company  in  Fort  Worth  receives 
samples  about  every  three  months  from  the  sub- 
sidiary companies,  [221]  and  we  run  viscosity  and 
flash  tests,  which  is  about  all  we  feel  is  required. 

These  things  normally  aren't  considered  as  hav- 
ing boiling  points  or  boiling  ranges.  Our  specifica- 
tions call  for  a  minimum  initial  boiling  point  of 
190  degrees  Fahrenheit  on  the  solvent;  Exhibit  27 
shows  an  initial  boiling  point  of  122  degrees. 

I  wasn't  there,  I  don't  know  that  this  material 
wasn't  fabricated  by  the  Standard  Oil  Company  at 
Casper  with  solvent  having  an  initial  boiling  point 
of  122  degrees.  I  could  only  say  that  I  have  never 
seen  any  that  had  that.  If  we  have  a  solvent  that 
is  highly  volatile,  there  is  a  characteristic  odor  in- 
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volved.  We  handle  so  much  of  this  material  that 
we  can  tell  a  great  deal  from  its  physical  appear- 
ances and  the  way  it  smells.  If  it  had  a  highly  vola- 
tile solvent,  we  would  detect  it  almost  immediately. 
We  make  no  test  to  determine  the  initial  boiling 
point. 

Our  specifications  call  for  about  40  per  cent  sol- 
vent and  a  minimum  flash  point  of  80  degrees.  I 
don't  think  it  is  a  correct  statement  to  say  that 
Standard  Oil  Company  had  to  use  what  amounts  to 
a  gasoline  as  a  solvent  in  order  to  bring  the  flash 
point  of  the  entire  mass  of  this  material  down  to 
80  degrees.  If  they  particularly  wanted  to  bring 
the  flash  point  down  to  80  degrees,  they  could  use 
various  naphtha  cuts,  although  why  they  should 
want  to,  I  [222]  don't  know.  We  permit  them  to 
bring  it  down  to  80  as  a  minimum.  If  they  accepted 
the  invitation  to  bring  it  down  to  80  degrees,  they 
could  use  gasoline,  but  they  wouldn't  because  gaso- 
line is  worth  more  money  than  naphtha.  At  every 
refinery  gasoline  is  the  most  valuable  product. 
Gasoline  does  not  cost  less  at  the  refinery  than  a 
Stoddard  solvent. 

If  the  refiner  wanted  to  do  it  for  some  reason,  he 
could  be  conforming  to  our  specifications  in  cutting 
this  asphalt  back  with  gasoline.  We  would  find 
it  out  immediately  that  we  checked  it.  With  refer- 
ence to  my  tests,  I  test  sample  productions  every 
three  months. 

A  primer  with  a  flash  point  of  120  degrees  would 
be  unsatisfactory,  because  it  would  cure  so  slowly 
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you   would   have   trouble   with    it   running   off   of 

sloped  roofs. 

We  don't  have  any  solvent  with  the  nature  of 
gasoline  in  it.  I  think  Mr.  Kniseley  probably  got 
correct  results  with  the  material  that  he  had.  Pos- 
sibly there  are  some  gasolines  with  initial  boiling 
points  of  190  degrees. 

A  road  asphalt  has  different  properties  than  the 
asphalt  portion.  The  solvent  portion  may  be  similar, 
as  well  as  the  viscosity  and  flash  point.  Those  are 
the  only  tests  we  nm  every  three  months  on  the 
samples  from  the  subsidiary  companies.  We  would 
know  it  if  the  manufacturer  were  selling  us  an 
ordinary  road  asphalt  from  our  tests.  A  road  as- 
phalt is  one  of  the  cheaper  products  of  a  refinery. 

The  Motor  Royal  Company  package  this  mate- 
rial and  also  test  it  as  it  is  received  and  check  to 
make  sure  it  is  the  right  material  and  the  right 
grade  in  the  chemical  laboratory  right  on  the 
premises.  I  didn't  tell  about  the  tests  made  by 
Motor  Royal  on  my  deposition  because  you  didn't 
ask  me.  You  asked  me,  personally,  what  I  tested 
on  it  and  I  told  you.  Motor  Royal  receives  this 
material  in  tank  cars  from  Standard  Oil  Company 
at  Casper,  Wyoming;  they  put  it  in  these  drums, 
label  it  and  ship  it  out. 

The  drum  that  Mr.  Segerstrom  received  could 
have  had  the  material  that  Mr.  Kniseley  found  in 
it  without  my  knowing  it,  but  Motor  Royal  prob- 
ably would.  They  have  always  done  their  job  in  the 
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past  and  they  have  a  very  capable  man  doing  the 

testing. 

The  sample  on  which  I  made  tests  was  taken 
from  the  bottom  of  the  barrel.  It  is  not  true  that 
if  there  was  any  separation  at  all  in  that  barrel, 
the  heavier  asphaltic  types  would  go  to  the  bottom 
and  the  volatile  parts  would  come  to  the  top. 

On  my  deposition  taken  April  26,  1954,  I  did 
state  that  I  did  not  have  the  results  of  my  tests 
with  me  in  Spokane.  At  the  time  I  had  forgotten 
when  you  said  Spokane  that  my  bags  were  at  the 
hotel  and  I  had  the  tests  there. 

It  would  be  a  very  unusual  situation  where  you 
would  have  to  heat  the  roof  coating  to  the  same 
extent  as  the  [224]  primer,  but  the  same  normal 
procedure  would  apply.  It  should  be  placed  in  a 
warm  room  and  should  never  be  heated  over  an 
open  fire,  and  it  would  be  a  reasonable  precaution 
not  to  have  any  fire  around  it.  A  fire  could  be  some- 
where in  the  immediate  vicinity  of  the  roof  coat- 
ing, but  not  underneath  the  barrel  or  right  close  to 
it,  as  that  could  be  dangerous  under  unusual  con- 
ditions and  it  is  just  being  safe. 

Plaintiff's  Exhibit  62  for  identification  is  a  sales 
manual  put  out  by  the  Panther  Company  and  dis- 
tributed to  their  salesman.  I  presume  it  tells  them 
how  to  sell  this  product,  I  haven't  read  it.  I  have 
seen  it. 

Plaintiff's  Exhibit  62  admitted.  (T1214) 
(Plaintiff  then  read  the  following  from  Page  93 
of  Exhibit  62:  "Be  sure  that  the  temperature  of 
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Battleship  is  raised  to  a  normal  temperature  of 
around  55  to  60  degrees.  It  can  be  done  in  one  of 
the  following  ways,  (a)  Place  the  Drum  of  Battle- 
ship in  a  large  galvanized  iron  wash  tub,  fill  the  tub 
with  water — then  build  a  fire  outside  the  tub.  The 
flames  should  not  come  in  contact  with  the  drum 
itself,  because  too  high  a  temperature  causes  the 
waterproofing  oils  in  the  roof  coating  to  congeal, 
thereby  destroying  its  waterproofing  qualities. 
Builders  Naphtha  may  be  used  to  thin  Battleship 
if  none  of  the  above  methods  prove  entirely  satis- 
factory. However,  Kerosene,  Gasoline,  or  other  sol- 
vents must  not  be  used  under  any  circumstances.") 
[225]  (T1214-1215) 

I  am  an  assistant  vice-president  of  the  Panther 
Company. 

A  small  portion  of  the  solvent  has  to  evaporate 
more  rapidly  than  the  rest.  Since  water  boils  at 
212  and  our  initial  boiling  point  is  190,  then  if  you 
want  to  call  water  volatile,  you  could  say  there 
must  be  something  of  a  highly  volatile  nature  to 
evaporate  rapidly.  A  ]K:>rtion  of  the  solvent  must 
volatilize  with  reasonable  rapidity,  about  like  water 
would,  not  like  gasoline.  Water  is  comparable  as 
to  volatility,  but  not  as  to  flammability.  There  must 
be  something  in  there  that  is  more  volatile  than  a 
safety  solvent,  such  as  one  of  the  higher-boiling 
naphthas.  If  a  petroleum  product  has  a  very  low 
boiling  point  and  is  high  volatile,  it  is  hazardous. 
This  would  not  be  considered  a  highly  volatile  ma- 
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terial.    I    definitely    would    say    that    the    solvent 

shouldn't  evaporate  slowly. 

On  my  deposition,  I  probably  said  you  want  thei 
solvent  to  evaporate  slowly,  but  it  was  comparing 
the  terrific  volatile  flash  of  gasoline  and  I  was 
giving  you  a  comparison  at  the  time  with  gasoline. 

I  went  down  to  the  University  of  Idaho's  labor- 
atory last  week  and  ran  some  tests  on  another 
sample  to  see  how  the  tests  compared  with  the 
ones  I  had  run  back  in  Fort  Worth.  I  ran  flash 
tests  at  that  time  and  they  ran  about  [226]  the 
same,  either  93  or  94,  the  lowest  one  being  93.  I  did 
not  keep  a  record  of  these  tests. 

In  my  opinion,  the  primer  couldn't  have  been  in 
the  form  of  Exhibit  59  when  Mr.  Segerstrom's 
men  were  applying  the  material.  Something  has  oc- 
curred to  change  this  material  since  it  left  the 
plant.  On  my  deposition,  I  stated  it  was  possible 
the  material  had  that  viscosity  when  it  was  opened 
for  use. 

It  is  true  that  occasionally  these  asphaltic  ma- 
terials will  jell  or  thicken  in  the  drums  after  a 
period  of  time.  It  can  occur  on  very  rare  occasions. 
The  amount  is  generally  very  slight.  In  my  experi- 
ence, it  has  only  increased  in  viscosity  approxi- 
mately 50  seconds,  I  believe,  over  our  high  maxi- 
mum. A  purchaser  may  find  it  thicker  in  the  barrel 
than  when  we  put  it  in  to  a  slight  extent.  In  my 
experience,  the  material  has  never  gotten  to  a  con- 
dition where  you  couldn't  put  it  on  as  it  came  from 
the  barrel.  If  it  is  necessary  to  apply  it  in  cold 
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weather  and  the  person  doesn't  want  to  wait  until 
it  warms  up,  very  frequently  people  that  know  what 
they  are  doing  will  use  certain  thinners.  We  don't 
put  warning  labels  on  the  barrels  for  the  reason  we 
have  never  run  into  cases  where  they  showed  any 
need  of  having  them.  The  material  has  been  used 
by  all  sorts  of  people.  We  haven't  had  anything 
remotely  resembling  this  incident  happen.  [227] 

Redirect  Examination 
(T1225) 
(Objection  was  made  to  a  question  as  to  the  test- 
ing procedures  followed  at  the  Motor  Royal  Com- 
pany on  the  ground  the  witness  did  not  know  of 
the  same.  Court  ruled  he  might  testify  as  to  the 
program  he  set  up.) 

Voir  Dire  Examination 
(T1226) 
I  am  not  an  officer  of  the  Motor  Royal  Company, 
nor  am  I  employed  or  receive  any  salary  from  that 
company.    I   was   there    last   about   a   month    ago. 
Prior  to  July  8,  1953,  I  think  I  was  there  around 
April  of  1952.  Since  I  am  in  charge  of  the  labora- 
tory  for   the    Panther   Company,    I    regulate    the 
manner  in  which  the  production  concerning  prod- 
ucts handled  by  subsidiary  companies  is  carried  on. 
This  primer  is  produced  by  the  Motor  Royal  Com- 
pany to  our  specifications.  I  am  not  familiar  with 
whether  it  is  done  on  a  contractual  basis. 
(Objection  renewed.)    (T1227) 
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Redirect  Examination— (Continued)  (T1228) 

I  fix  the  procedure  and  test  methods  on  all  the 
products  that  are  handled  by  Motor  Royal  Oil 
Company. 

(In  a  conference  before  the  bench  between  Court 
and  counsel,  the  Court  ruled  the  witness  had  not 
shown  sufficient  knowleds^e  of  what  was  done  by 
other  company.)  (T1229-1230)     [228] 

With  reference  to  the  instructions  which  were 
read  from  Exhibit  62,  that  is  a  safe  practice  for 
hastily  warming  any  of  these  materials.  The  water 
can  reach  a  temperature  no  higher  than  212  and  the 
container  is  closed  and  the  flames  are  away  from  the 
container,  which  has  no  relation  at  all  to  the  pro- 
cedure adopted  by  Mr.  Rosenbaum  in  this  case. 

Recross  Examination 
(T1231) 
The  instructions  refer  to  the  drum  of  Battleship 
and  it  would  be  assumed  that  the  drum  was  closed. 
People  would  normally  keep  the  drum  closed  in  that 
condition,  anyway,  to  keep  the  water  from  getting 
in.  It  doesn't  say  anything  about  its  being  explo- 
sive or  being  liable  to  explode  or  anything  of  that 
sort.  If  the  material  were  heated  up  to  212  degrees 
with  the  drum  open,  I  shouldn't  think  it  would  be 
an  explosive  situation.  It  wouldn't  be  giving  off  a 
lot  of  vapor  under  these  conditions.  In  the  first 
place,  it  heats  through  slowly  and  the  amount  of 
opening  involved  is  small. 
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The  following  questions  were  asked  and  answers 
given  on  my  deposition: 

"Question:  Well,  other  than  designating  the 
quantities  to  be  produced  and  the  manner  of  pack- 
aging and  the  manner  of  shipping  at  your  order, 
and  so  on,  and  telling  that  company  it  is  to  pro- 
duce it  according  to  these  specifications,  do  [229] 
you  have  any  other  control  over  the  actual  fabri- 
cation of  the  material? 

"Answer:  Well,  we  periodically  receive  samples 
of  this  manufacture  to  check  them  against  our  spe- 
cifications. 

"Question:  Yes,  but  otherwise  any  other  con- 
trol? 

* 'Answer:  No  direct  control  from  my  particular 
l)oint  of  view. 

"Question:  In  other  words,  your  company  doesn't 
have  a  man  constantly  at  the  Motor  Royal  plant 
or  the  plant  of  any  of  their  subcontractors  to  de- 
termine just  what  is  being  done  in  the  actual  fab- 
rication ? 

"Answer:    Not  on  a  continual  basis. 

"Question:  Do  you  largely  confine  yourself  to 
checking  after  it  is  manufactured? 

"Answer:  That  is  customary  in  virtually  all 
manufactured  products. 

'Question:    And  that  is  what  you  do? 

"Answer:    Yes. 

"Question:  And  how  do  you  conduct  those  tests 
of  the  primer  that  they  are  fabricating  for  you? 
Bo  they  ship  a  barrel  from  time  to  time,  or 
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"Answer:  No,  they  normally  ship  us  a  sample 
from  a  production  run. 

"Question:     From  a  production  run? 

''Answer:    Yes.    [230] 

"Question:    From  each  production  run? 

"Answer:  No,  not  necessarily  from  each  one,  on 
a  sampling  basis,  using  a  statistical  method  of  ar- 
riving at  the  proper  amount. 

"Question:  So  you  don't  get  a  sample  from  each 
production  run? 

"Answer:     We  do  not,  no. 

"Question:    How  often  do  you  get  a  sample? 

"Answer:  Oh,  I  would  say  about  once  every 
three  or  four  months,  possibly. 

"Question:  And  that  would  be  the  situation  that 
prevailed  in  1953? 

"Answer:    I  should  think  so. 

"Question:  I  suppose  once,  then,  in  three  or  four 
months  they  may  have  run  several  production  runs 
of  this  material? 

"Answer:    I  would  imagine  so. 

"Question:  Yes.  And  I  take  it,  then,  that  the 
Panther  Company  or  any  of  its  immediate  em- 
ployees do  not  see  the  material  at  all  except  from 
the  samples  that  are  periodically  received? 

"Answer:    I  would  think  so. 

"Question:  In  other  words,  the  Motor  Royal 
Company  fabricates  it,  puts  it  in  the  barrels,  affixes 
your  forms,  and  ships  it  to  your [231] 

"Answer:    That  is  right." 
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HOMER  M.  SCHAUER 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(T1237) 

My  name  is  Homer  M.  ^chauer;  I  live  at  Casper, 
Wyoming.  I  am  32  years  old,  married,  and  have  one 
child.  I  have  been  in  Casper  since  April,  1952. 

I  am  a  chemical  engineer  employed  by  the  Stand- 
ard Oil  Company  of  Indiana,  and  was  so  employed 
through  1952.  I  received  a  degree  of  bachelor  of 
science  from  Iowa  State  College.  Upon  graduation, 
I  was  employed  by  the  Presto-Lite  Company  in 
Indianapolis,  Indiana  for  al)out  six  months  in  the 
manufacture  of  acetylene  in  the  laboratory.  I  grad- 
uated from  college  in  1943.  From  the  Presto-lite 
Company  I  went  in  the  Navy  and  was  discharged 
in  1946,  at  which  time  I  went  to  work  for  Standard 
Oil  at  their  refinery  at  Whiting,  Indiana  in  the 
technical  service  laboratory  in  work  connected  with 
light  oil  processes,  finishing  and  waste  disposal.  A 
certain  nature  of  it  was  research  work.  From  this 
employment  I  was  transferred  to  Casper  where  I 
am  a  supervisor  in  the  chemical  laboratory. 

There  are  between  45  and  50  men  employed  in 
the  Casper  laboratory  and  about  700  to  750  men  em- 
ployed in  [232]  the  plant,  which  covers  an  area 
about  a  mile  long  and  a  half  a  mile  wide  situated 
on  the  North  Platte  River  and  part  of  which  is 
inside  the  city  limits. 

Crude   oil   comes   to   the   refinery   from   storage 
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tanks  outside  the  refinery  which  is  then  put  into 
the  distillation  process.  Our  crude  comes  from  the 
Wyoming  fields.  We  have  two  types  we  run  there; 
one  is  a  black  or  asphaltic  crude  from  which  we 
make  our  asphalts ;  the  other  is  a  green  crude,  from 
which  we  make  our  lubricating  oils.  These  types 
are  kept  in  separate  storage  tanks  and  we  use  dif- 
ferent units  for  running  the  different  type  crudes 
and  different  products  are  obtained. 

The  crude  is  brought  from  the  storage  tanks  into 
the  still.  A  still  is  10  foot  in  diameter  by  40  foot 
long  and  it  is  horizontal.  There  are  5  stills  in  a 
series  where  we  heat  the  crude  up  for  distillation. 
We  have  two  series  in  the  plant  that  are  used  for 
processing  crude.  The  stills  are  heated  by  a  gas 
fire.  The  crude  moves  from  one  still  to  another  as 
we  are  processing  it. 

From  the  first  still  we  get  a  light  naphtha,  which 
includes  our  liquid  petroleum  gases.  They  come  off 
together  and  when  you  cool  it  down,  the  light  naph- 
tha condenses,  but  the  gases  will  go  overhead  to 
a  compression  plant.  We  don't  sell  bottle  gas  in  our 
refinery,  we  send  it  to  the  fuel  system.  We  pump 
the  light  naphthas  to  an  [233]  area  which  we  call 
^ 'Light  Oils  Finishing  and  Blending,"  where  they 
are  treated  and  blended  into  gasoline. 

Gasoline  which  is  sold  for  use  as  motor  fuel  does 
not  come  directly  from  the  stills,  but  is  made  by 
another  process  after  the  distillation. 

The   material,  then   moves    to    another    still    by 
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means  of  gravity.  There  is  a  difference  of  about 
100  degrees  in  temperature  between  the  first  two 
stills,  the  first  still  being  between  150  and  200  and 
the  second  one  250  to  300.  Here  the  heavy  naphtha 
comes  off,  part  of  which  is  used  for  cutback  asphalts 
and  part  of  which  is  used  in  other  special  products. 

From  the  next  still  we  get  off  kerosene,  which 
we  finish  further  and  sell  as  kerosene. 

From  the  last  still,  we  take  off  a  fraction  which 
we  call  gas  oil,  which  can  be  compared  to  a  lubri- 
cating oil,  and  we  process  it  further  in  a  cracking 
operation  to  make  gasoline  and  other  products. 

When  the  fractions  come  off,  they  are  a  va])or. 
Inside  a  closed  system,  you  have  a  tower  coming 
over  the  top  of  the  still,  which  is  a  pipe,  and  this 
l^i]x^  goes  through  a  big  box  with  water  in  it  and 
there  it  is  cooled  down  and  the  vapors  condense 
and  flow  down  to  a  tank. 

At  this  point,  we  have  gotten  everything  off  at 
the  fifth  still.  We  then  heat  the  reduced  crude  up 
through  [234]  a  furnace  and  pump  it  into  a  vacuum 
pipe  still,  which  is  under  vacuum,  and  then  more 
gas  oils  come  off  and  we  get  off  the  bottom  prod- 
ucts, which  are  asphalts. 

Each  still  has  a  furnace  underneath  them  for 
heating,  a  gas-burning  furnace,  and  the  stills  them- 
selves are  closed  stills.  In  every  case,  these  products 
come  off  in  the  form  of  vapor  which  is  later  con- 
densed. The  stills  are  on  concrete  foundations  and 
each  succeeedins:  still  is  a  little  bit  lower  than  the 


240  Panther  Oil  &  Grease  Mfq.  Co.  vs. 

(Testimony  of  Homer  M.  Schauer.) 

preceding  one,  permitting  a  gravity  flow  from  one 

still  to  the  next. 

When  we  have  gotten  down  to  the  asphalts,  we 
make  various  types  of  asphalt  bases.  The  operation 
of  this  vacmim  pipe  still  gives  us  different  prop- 
erties. Our  lighter  asphalts  we  take  and  subject 
to  a  blowing  operation  which  will  make  roofing 
asphalts  out  of  them.  We  use  another  still  for 
this  process  in  our  refinery  which  we  fill  with  this 
asphalt  material  and  then  blow  air  through  it  at 
temperatures  ranging  from  490  to  500  degrees.  We 
have  an  air  system  which  has  100  pounds  pressure 
and  a  valve  between  the  air  system  and  the  still, 
and  the  air'\goes  into  the  still  through  a  pipe  with 
holes  in  it  where  the  air  comes  out  and  goes  up 
through  the  material.  The  pipe  curves  back  and 
forth  several  times  so  that  it  goes  through  the  en- 
tire mass  of  asphalt.  This  process  changes  the 
properties  of  the  asphalt.  It  becomes  harder,  tends 
to  become  more  viscous,  actually  will  [235]  become 
a  solid  at  normal  temperatures.  It  is  blown  at  ele- 
vated temperatures  in  its  liquid  form.  We  maintain 
the  still  at  a  temperature  from  300  to  350  degrees 
Fahrenheit  and  ship  the  asphalt  directly  from  the 
still. 

We  have  various  customers  for  whom  we  make 
various  asphalt  preparations  to  their  specifications. 

A  cutback  asphalt  is  where  you  take  a  solid 
asphalt,  which  may  be  a  straight  vacuum-reduced 
product  or  one  of  these  blown  asphalts,  and  cut  it 
back  with  a  diluent.  We  have  two  diluents  we  use. 
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one  is  a  naphtha  and  the  other  is  a  kerosene.  'I'lic 
cutback  made  with  kerosene  inchides  medium-cur- 
ing asphalts  which  are  used  for  road  surfacing. 

The  gases  from  the  first  still  are  sent  to  the  com- 
pression chamber  and  the  light  naphthas  go  to  the 
light  oils  finishing  and  blending  area,  which  is 
located  probably  2  or  300  yards  away  from  the  still, 
by  means  of  suction  pumps.  The  kerosene  also  goes 
to  tlie  light  oils  finishing  area.  The  lieavy  na])ht]ia 
goes  to  the  cutback  plant.  Next  we  have  the  gas 
oil  which  is  i)umped  over  to  where  we  have  our 
cracking  units  located  about  300  yards  from  the 
still.  Finally,  there  are  the  two  categories  of  asphalt, 
one  that  is  blown  and  one  that  isn't.  Our  blo^^^l 
asphalts  are  more  desirable  for  roofing  purposes. 
I  would  say  the  solid  as])halts  are  used  for  hot 
roofing,  while  cutback  asphalts  are  used  in  cold 
roofings.  [236] 

The  blowing  tank  for  roof  asphalts  is  in  the  same 
line  with  the  crude  stills  about  100  feet  away.  It 
is  just  an  old  crude  battery  which  we  have  con- 
verted to  blowing  stills.  It  is  an  enclosed  still  with 
a  vent  on  it.  The  temperature  at  which  the  material 
is  pumped  itito  the  l^lowing  still  will  vary.  We  will 
]^ut  it  in  about  200,  300  degrees,  as  long  as  you  can 
pmnp  it.  We  use  steam  pumps  for  this  purpose. 

In  making  the  cutback  asphalt,  we  have  what  we 
call  a  cutback  mixing  plant,  consisting  of  a  nnni- 
])er  of  vertical  drums  about  three  and  a  half  by  30 
feet  high.  First  you  put  in  the  amount  of  solvent 
or  diluent  to  make  up  the  batch,  and  then  you  start 
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circulating  naphtha  from  the  bottom  to  halfway  up 
or  clear  to  the  top,  however  you  want  to  do  it.  At 
the  same  time,  you  start  pumping  in  the  asphalt 
which  is  generally  at  a  temperature  around  300  to 
350  degrees.  We  pump  the  asphalt  into  the  same 
line  as  where  the  naphtha  is  being  circulated  and 
your  still  will  gradually  fill  up  to  the  level  which 
you  have  pre-determined.  After  being  filled  to  this 
level,  it  is  circulated  for  about  an  hour  or  more. 
Usually  at  that  time,  it  is  about  two  hours  since 
you  started  the  operation.  We  are  circulating  from 
the  bottom  of  the  still,  where  we  can  go  near  the 
bottom,  the  middle  or  the  top. 

At  the  end  of  two  hours,  we  take  a  sample  and 
send  it  to  the  laboratory  to  see  if  it  meets  our  vis- 
cosity [237]  specification.  If  it  is  not  in  the  speci- 
fication range,  we  have  to  either  add  a  little  more 
naphtha  or  a  little  more  of  the  asphalt.  Once  we  get 
into  the  viscosity  range  after  circulating,  then  we 
make  a  complete  test  on  the  tanl^,  which  includes 
all  the  tests  specified  by  the  customer.  In  the  case 
of  the  Panther  Company,  we  run  a  flash  test,  distil- 
lation test,  viscosity  test,  and  certain  tests  on  the 
residue  from  the  distillation  which  have  to  do  with 
penetration  and  softening  point.  It  generally  takes 
a  whole  day  to  run  those  tests.  We  quit  circulating 
after  we  get  it  on  the  viscosity  specification,  but 
the  material  is  left  in  the  tank  until  the  tests  are 
completed. 

If  the  material  does  not  meet  the  viscosity  range, 
we  can  again  add  more  naphtha  or  asphalt  to  bring 
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it  back  into  specification.  If  it  is  penetration  or 
the  residue  is  way  off,  then  we  will  have  to  slop  the 
l)atch.  We  send  it  to  a  tank  which  we  call  a  slop 
tank,  and  from  there  we  can  send  it  to  a  coking 
operation,  if  it  is  heavy  asphalt.  It  is  all  recovered 
as  some  type  of  product.  Other  than  the  viscosity 
specification  which  we  can  remedy,  if  a  batch  does 
not  meet  specifications,  it  never  again  goes  back  into 
the  cutback  asphalt  plant. 

At  the  refinery,  we  consider  gasoline  a  finished 
product  which  is  sold  as  a  motor  fuel.  We  take 
these  naphthas  from  the  crude  running  unit  and 
treat  them  and  blend  [238]  into  gasoline,  along  with 
naphthas  from  cracking  oi)erations  which  have  been 
treated  and  air  blended  into  the  gasolines. 

The  area  where  gasoline  is  compounded  is  200 
yards  away  at  the  closest  point  from  the  cutback 
asphalt  stills.  It  would  be  physically  impossible  for 
gasoline  to  ever  get  into  the  cutback  asphalt  at  our 
plant,  because  there  are  no  lines  going  over  that 
way.  The  various  products  are  transported  from 
one  place  to  another  in  the  refinery  through  pi]^e 
lines  controlled  by  valves,  most  of  which  pipe  lines 
are  underground.  It  would  likewise  be  impossible 
for  any  of  the  components  of  gasoline  to  reach  the 
cutback  asphalt  stills. 

At  the  conclusion  of  the  mixing  of  the  cutback 
asphalt,  any  foreign  substance  therein  would  be  dis- 
closed by  the  tests  and  the  entire  batch  would  be 
slopped.  Another  sample  is  taken  when  delivery  is 
made  to  a  tank  car  or  truck.  The  sample  is  taken 
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wlicii  the  vehicle  is  about  two-thirds  loaded  and  a 
viscosity  test  is  run  and  a  check  made  to  determine 
if  there  is  water  present. 

I  liave  drawn  a  diagram  on  the  blackboard  indi- 
cating the  physical  arrangement  of  our  refinery 
and  the  relative  locations  of  the  several  processing 
units.  The  plant  itself  is  one  mile  long  and  about  a 
half  a  mile  wide. 

At  our  refinery,  gasoline  is  the  most  valuable 
product  we  have.  Thus,  we  make  an  effort  to  make 
everything  we  can  into  gasoline.  Naphtha  is  one  of 
its  cheaper  [239]  components  and  only  a  certain 
portion  of  it  can  be  used  due  to  its  low  octane.  In 
oil  chemistry,  "naphtha"  is  a  term  for  a  general 
class  of  products  which  originally  come  off  the 
crude  still.  They  generally  boil  in  the  range  from 
100  to  400  degrees  Fahrenheit. 

(Court    adjourned    until    10    o'clock    a.  m., 
Wednesday,  May  5,  1954.) 

Wednesday  Morning,  May  5,  1954,  10  o'clock  a.m. 

HOMER  M.  SCHAUER 
having  previously  been  sworn,  testified  further  as 
follows : 

Direct  Examination — (Continued)  (T1276) 

There  are  six  mixing  tanks  of  a  capacity  of  about 

14,000  gallons  each  in  which  the  cutback  asphalt  is 

mixed.  The  storage  tanks  have  a  capacity  of  about 

36,000  gallons.  Each  tank  and  drum  is  numbered 
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and  when  samj)les  are  taken  for  testing  purposes, 
each  sample  refers  to  the  drnm  by  rinmber  and  a 
permanent  record  is  kept  of  the  analyses  by  drnm 
numbers.  When  the  sample  is  taken  during  the 
loading  operation,  it  again  refers  to  the  tank  from 
which  it  was  taken. 

The  complete  analysis  is  sent  to  the  plant  at  Den- 
ver [240]  by  mail  after  each  shipment  is  made.  The 
driver  of  each  tank  truck  also  has  a  shipping  ticket 
showing  the  viscosity  and  the  amount.  Our  com- 
pany has  the  originals  of  the  analyses  made  of  each 
separate  drum  as  the  mixing  is  completed,  and  T 
have  those  here  with  me. 

I  have  also  prepared  a  synopsis  of  the  analysis 
shoots  of  the  shipments  that  were  made  to  Denver. 

Defendant's  Exhibit  6D  for  identification  is  the 
analysis  sheets  for  each  batch  of  primer  for  the 
Royal  Oil  Company  at  Denver  beginning  in  Sep- 
tember of  '52  and  terminating  at  the  end  of  March 
in  '53. 

Voir  Dire  Examination  (T1285) 

The  Motor  Royal  Company  is  our  only  customer 
of  this  material.  Each  of  the  pages  of  Exhibit  63 
for  identification  represents  tests  from  one  batch. 
I  have  no  way  of  knowing  whether  the  material 
purchased  by  Mr.  Segerstrom  came  from  any  of 
these  particular  batches,  nor  do  I  know  how  long 
the  Motor  Royal  Company  may  keep  the  material 
on  their  x^remises. 

We  don't  make  any  roof  coating,  we  just  sell  that 
material  there  and  we  have  our  formula  num])er  for 
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it.  We  don't  call  it  a  primer,  either.  I  don't  know 

what  they  use  it  for  or  sell  it  for  at  Denver. 

Defendant's  Exhibit  63  admitted.  (T1289) 

CK87  is  our  formula  number  for  this  particular 
mix,  and  it  is  made  exclusively  for  the  Royal  Oil 
Company  in  Denver  and  was  sold  only  to  them  dur- 
ing the  period  in  question. 

The  lowest  flash  point  of  any  of  the  batches  made 
over  this  period  of  time  was  90.  If  the  material  does 
not  flash  at  95,  we  don't  go  any  further. 

Exhibit  64  is  two  typewritten  sheets  headed 
"Summary  of  Specifications  Reports  on  CK87", 
which  I  prepared  myself  from  the  specification  rec- 
ords contained  in  Exhibit  63  and  others  not  offered 
covering  the  period  from  August  1951  to  May  of 
1953. 

(Objection  was  made  to  the  introduction  or  use 
of  Defendant's  Exhibit  64  for  identification,  and  the 
exhibit  was  withdrawn.)  (T1290-1292) 

There  is  no  physical  connection  between  any  of 
our  gasoline  operations  at  the  refinery  and  the  cut- 
back storage  tanks. 

In  my  research  work,  I  have  never  attempted  to 
mix  gasoline  with  this  asphalt  preparation,  but  I 
have  read  what  may  happen. 

(Objection  was  made  to  witness  stating  informa- 
tion obtained  from  literature;  overruled)   (T1294) 

In  such  mixture,  you  may  get  a  precipitation  or 
jelling  of  the  asphalt.  [242] 

Referring  to  the  red  line  on  Plaintiff's  Exhibit 
27  marked  "Gasoline  from  Roofing  Primer,"  the  sol- 
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vent  diluent  which  i)roduced  that  test  could  not  have 
gotten  into  this  asphalt  at  our  plant.  This  line  looks 
as  though  it  is  a  mixture  of  two  different  materials. 
The  distillation  of  all  our  products  is  similar  to 
these  other  lines  up  here  on  Exhibit  27.  They  are 
very  straight  and  don't  have  this  breaking  point  in 
here.  Our  diluent  begins  to  boil  above  200  degrees 
Fahrenheit.  This  point  with  the  sharp  break  up- 
wards indicates  you  have  some  material  in  here 
that  boils  rather  low  and,  when  you  boil  that  mate- 
rial out,  you  get  a  rapid  rise  to  a  higher  boiling 
material. 

In  research  work  in  our  laboratory  T  have  made 
graphs  similar  to  this  of  the  diluents  used  in  this 
cutback  asphalt.  They  have  these  little  dips  on  the 
front  and  on  the  back  end,  but  it  is  similar  to  one 
of  these  curves  on  the  top  with  no  break  in  the 
middle. 

Cross  Examination  (T1296) 

The  Motor  Royal  Com^iany  is  the  only  one  for 
whom  we  manufacture  this  CK87.  Of  my  own 
knowledge,  I  don't  know  what  they  use  it  for.  We 
manufacture  other  roofing  materials  at  our  Casper 
plant,  but  not  these  cutback  roofing  materials  nor 
other  so  called  cold  roofing  materials.  We  do  i)ut 
out  materials  which  we  call  corites  that  are  blown 
asphalts  which  are  sold  to  various  customers.  They 
do  not  contain  a  solvent  [243]  and  are  what  is 
known  as  a  hot  application  or  hot  type  asphalt. 

The  asphalt  base  of  CK87  is  blown.  We  put  out 
road  asphalts  at  Casper.  The  asphalt  base  for  road 
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asphalt  is  not  blown  and  it  is  much  softer  and  con- 
tains more  fluid.  The  blowing  tends  to  make  the 
asphalt  more  viscous.  Aside  from  the  blowing,  this 
CK87  material  is  manufactured  in  the  same  way 
as  the  road  asphalts  by  taking  an  asphalt  base  and 
blending  it  with  a  diluent,  but  not  in  the  same  pro- 
portions. It  depends  upon  what  type  or  grade  of 
road  asphalt  you  want.  There  are  some  road  asphalts 
that  are  about  the  same  proportion  of  asphalt  base 
in  diluent  as  CK87,  but  the  tests  are  all  different. 

A  flash  test  is  supposed  to  be  a  measure  of  the 
hazard  of  a  material.  Under  certain  test  conditions, 
it  is  the  temperature  at  or  above  which  the  ma- 
terial is  giving  off  flammable  vapors  in  sufficient 
quantities  to  form  an  explosive  mixture  with  the 
surrounding  air.  I  don't  believe  those  test  condi- 
tions will  give  an  indication  of  what  would  hap- 
pen imder  normal  conditions. 

If  a  test  showed  a  material  had  a  flash  point  of 
50  degrees  Fahrenheit,  a  container  of  that  material 
standing  open  in  a  room  with  conditions  favorable 
in  all  other  respects  to  an  explosion  would  be  giving 
off  vapors  which  could  form  an  explosive  mixture 
Avith  the  surrounding  air  at  temperatures  above  50 
degrees. 

I  don't  think  that  flash  point  is  supposed  to  be 
the  dividing  line  between  the  temperature  at  which 
a  material  is  safe  and  the  temperature  at  which  it 
is  dangerous.  With  a  material  having  a  flash  point 
of  50  degrees,  under  your  test  conditions  you  can 
get  a  flash  if  you  put  a  spark  or  flame  an  eighth  of  1 
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an  inch  away.  If  there  were  a  spark  way  in  the 

l)ack  of  the  room,  you  wouldn't  get  a  flash. 

This  material  at  50  degrees  would  be  giving  off 
vapors  which  would  be  combining  with  the  sur- 
rounding air.  If  the  temperature  is  hot  enough  and 
dei)ending  upon  the  conditions  that  may  surround 
it,  it  can  combine  with  the  surrounding  air  in  suf- 
ficient quantities  to  be  subject  to  being  ignited  even 
at  a  distance  away  from  the  container.  The  more 
it  rises  above  its  flash  point,  the  more  vapors  that 
arc  being  given  off  and  the  more  the  likelihood  is 
there  will  be  an  explosion. 

Flash  point  is  a  relative  test.  I  will  agree  that  a 
material  having  a  flash  point  of  50  degrees  can  flash 
at  room  temperature.  Whether  a  material  is  to  be 
regarded  as  dangerous  above  its  flash  point  depends 
upon  how  it  is  going  to  be  used.  It  gives  you  an 
indication  of  the  danger  involved  and  there  may  be 
hazard  above  that  temperature,  depending  on  just 
how  the  material  is  handled. 

I  don't  believe  I  am  qualified  to  answer  what 
[245]  precautions  are  taken  in  industry  when  ma- 
terials are  handled  above  their  flash  points.  At  our 
refinery,  we  take  precautions  all  over. 

I  have  never  heard  of  the  National  Fire  Protec- 
tion Association  or  its  Handbook  of  Fire  Protec- 
tion. 

The  only  tests  we  make  of  this  material  are  those 
shown  on  the  sheets  forming  Defendant's  Exhibit 
63.  After  it  is  mixed  and  we  find  the  viscosity  is 
in  the  right  range,  we  rmi  the  complete  test.  "Wlien 


250  Panther  Oil  dc  Grease  Mfg.  Co.  vs. 

(Testimony  of  Homer  M.  Schauer.) 
the  material  is  being  loaded  into  the  tank  car  op 
truck,  we  rim  a  viscosity  test,  a  specific  gravity  test, 
and  test  to  see  if  there  is  water  present. 

At  our  refinery,  crude  petroleum  is  pumped  into 
the  stills  from  the  storage  tanks  located  across  the 
river.  Those  storage  tanks  contain  crude  oil  from 
many  different  wells.  The  fields  from  which  we 
obtain  the  crude  may  be  200  miles  away,  and  the 
oil  comes  from  the  fields  in  pipes  and  those  pipes 
merge  into  one  line  that  is  directed  into  one  of  these 
storage  tanks.  The  crude  petroleum  is  then  pumped 
from  the  storage  tanks  into  these  stills  and  is  run 
through  the  stills. 

From  the  first  still  is  taken  all  the  very  lightest, 
most  volatile  parts  of  the  crude.  A  small  portion  of 
the  product  of  the  first  still  is  a  true  gas  which  can- 
not be  converted  into  a  liquid,  and  this  is  sent  to  the 
[246]  compression  plant  where  the  pentanes  and 
butanes  are  removed  and  the  balance  used  to  feed 
our  furnaces,  and  so  on.  For  the  most  part,  what 
is  condensed  out  of  the  first  still  ultimately  becomes 
gasoline. 

The  cutback  asphalt  is  made  from  the  second 
still,  from  which  point  it  is  sent  to  intermediate 
tankage  and  from  there  to  the  cutback  tanks  if  it  is 
to  be  used  for  cutback  asphalts.  If  it  is  not,  we  can 
put  it  into  different  tanks  and  blend  it  and  put  it 
in  distillate  fuels  such  as  heating  oils  and  furnace 
oils.  Sometimes  the  product  from  the  second  still  is 
sent  up  to  the  gasoline  manufacturing  area  to  be 
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used  in  making  gasoline,  but  we  very  seldom  make 

gasoline  out  of  it. 

Before  the  product  of  the  second  still  is  used  in 
the  cutback  asphalt,  we  nm  a  distillation  test  on  it 
and  gravity  to  see  that  it  is  within  certain  limits. 
This  product  will  vary,  largely  depending  on  how 
the  still  is  operated  as  to  temperature.  The  product 
is  made  so  that  its  distillation  characteristics  are 
very  uniform. 

The  cutback  naphtha  is  made  to  specifications  on 
the  still.  We  have  our  own  specifications  for  that. 
The  operation  of  the  still  is  adjusted  to  get  a  cer- 
tain product  at  a  certain  time.  The  cutback  tanks 
are  always  filled  from  the  second  still  and  never 
from  the  first  still  as  the  piping  is  not  connected 
that  way.  [247] 

By  adjusting  operations,  the  product  of  the  sec- 
ond still  can  be  blended  to  a  gasoline.  I  rather  doubt 
that  the  product  of  that  still  would  run  a  motor 
car  by  itself.  It  would  be  a  very  poor  motor  fuel 
and  I  doubt  whether  it  would  run  an  automobile 
uphill  because  of  its  low  octane.  Raising  its  octane 
would  not  produce  a  satisfactory  motor  fuel,  but  it 
might  run  a  car. 

The  * 'knock"  produced  in  a  motor  through  the 
use  of  a  low  octane  fuel  is  occasioned  by  pre-igni- 
tion  or  the  fact  its  starts  burning  before  the  spark 
hits  the  mixture.  It  is  not  true  that  the  higher  the 
octane  rating,  the  slower  the  fuel  burns.  By  increas- 
ing the  octane  rating,  you  are  decreasing  the  tend- 
ency for  the  fuel  to  pre-ignite  in  the  combustion 
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chamber.  Gasolines  with  lower  octane  ratings  will 
flash  without  a  spark,  and  when  you  increase  the 
octane  ratin.c^,  you  make  the  fuel  harder  to  ignite. 

One  of  the  reasons  the  product  of  the  second  still 
is  not  desirable  as  a  motor  fuel  is  because  it  ignites 
too  readily.  There  are  a  lot  of  other  differences.  On 
a  cold  day  you  would  never  get  that  material  to 
start  a  car.  You  would  have  to  add  butanes  to  lower 
its  flash  point  down  into  winter  temperatures.  On 
a  real  hot  day  you  might  get  your  car  started  with 
this  material. 

The  material  from  the  second  still  is  heavier  than 
gasoline,  but  it  would  have  a  boiling  point  within 
the  range  [248]  of  gasoline.  Its  distillation  charac- 
teristics would  differ.  It  can  be  a  component  of 
gasoline,  but  it  is  not  a  gasoline  according  to  our 
definition  in  a  refinery. 

(The  witness  was  temporarily  withdrawn.) 

ELWIN  BRADBURY 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination  (T1325) 
My  name  is  Elwin  Bradbury ;  I  live  at  Rathdrum, 
Idaho,  about  30  miles  from  Spokane,  where  I  am 
employed  as  a  janitor  and  bus  driver  at  the  Rath- 
drum  schools.  I  have  charge  of  the  building  main- 
tenance. 

In  the  spring  of  1953,  the  school   district  fur- 
nished me  about  30  gallons  of  Battleship  primer 
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and  roof  coating,  which  I  applied  to  the  school 
buildings  in  probably  October  or  November.  I  ap- 
])lied  the  primer  with  a  brush  and  covered  different 
leaky  parts  of  the  roof.  The  material  had  been 
stored  right  off  the  boiler  room  in  a  fairly  warm 
])lace  since  its  receipt  some  six  months  prior  to  its 
use.  I  experienced  no  trouble  in  spreading  it  and 
it  was  all  satisfactory.  Lat(^r  I  used  the  roof  coating 
to  patch  leaks  in  the  colder  weather.  I  still  have 
some  of  the  roof  primer  and  have  used  it  to  patch 
leaks  in  cold  weather  while  keex)ing  it  in  a  waiTn 
room.  [249] 

Cross  Examination  (T1330) 
This  primer  was  kept  off  the  boiler  room  where 
the  temperature  was  probably  80  degrees  and  was 
kept  there  for  some  time  before  I  used  it.  It  was 
applied  in  the  fall  directly  from  the  barrel  and  I 
had  no  trouble  with  it. 

Redirect  Examination  (T1330) 
I  carried  the  5-gallon  container  up  on  the  roof 
for  application. 

Recross  Examination  (T1331) 
I  took  the  material  up  through  the  building. 

HOMER  M.  SCHAUER 

having  previously  been  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Cross  Examination— (Continued)   (T1331) 
In  our  i)lant,  we  don't  consider  anything  gasoline 
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except  what  is  sold  for  motor  fuel.  Until  it  is  ac- 
tually in  a  tank  to  be  sold  as  motor  fuel,  we  call 
it  something  else,  naphtha  or  something  like  that. 

I  have  read  that  if  asphalt  is  cut  back  with  gaso- 
line, it  will  tend  to  jell  the  asphalt,  and  over  a 
period  of  time  it  will  tend  to  make  it  become  more 
viscous.  Gasoline  has  the  light  components,  like  bu- 
tanes or  pentanes,  and  it  can  cause  it  to  jell.  There 
are  only  minute  quantities,  a  [250]  few  drops  in  a 
barrel,  of  light  ends  in  the  product  of  this  second 
still.  If  you  took  a  fractionating  column,  a  very 
precise  piece  of  equipment,  you  might  get  a  drop 
of  light  ends  from  the  product  of  the  fourth  still. 
If  you  re-distilled  the  product  of  the  fourth  still, 
you  could  get  off  a  small  amount  of  material  that 
could  be  put  into  gasoline. 

If  you  re-distilled  the  product  from  the  second 
still,  you  might  find  one  drop  in  a  barrel  that  would 
have  a  boiling  point  of  120  degrees  Fahrenheit. 
Butane  has  a  boiling  point  of  33  degrees  Fahren- 
heit at  standard  conditions.  What  I  refer  to  as  light 
ends  are  the  butanes  and  propanes.  By  fractionat- 
ing the  material  from  the  second  still,  you  would 
get  a  few  drops  of  butane  or  propane,  materials 
having  boiling  points  around  30  degrees  Fahren- 
heit. Through  the  use  of  the  most  precise  method 
of  extraction,  I  would  say  you  would  get  about  1 
per  cent  of  material  having  a  boiling  point  of 
around  120  degrees  Fahrenheit.   (T1337) 

The  small  portion  having  an  initial  boiling  point  1 
of  120  degrees  from  the  second  still  would  not  pro- 
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duce  the  red  curve  shown  on  Plaintiff's  Exhibit  27 
according  to  the  A.S/1\M.  i)rocediire.  There  would 
he  portions  in  there  that  would  have  boiling  points 
of  120  degrees,  but  they  would  not  show  up  on  an 
A.S.T.M.  distillation.  Having  taken  the  material 
from  the  primer  by  steam  distillation,  you  could 
develop  from  that  material  an  initial  boiling  x>oint 
in  the  [251]  range  of  120  degrees  Fahrenheit  by 
certain  test  procedures,  but  not  by  this  A.S.T.M. 
method. 

If  the  viscosity  of  a  material  of  this  sort  that  we 
are  talking  about  remains  the  same  over  a  ])eriod 
of  two  months,  while  the  material  is  in  a  closed 
container  and  at  a  standard  temperature,  the  pos- 
sibility is  very  great  that  no  solvent  has  been  added. 
It  is  possible  that  you  could  add  solvent  and  not 
thin  the  material. 

The  material  we  mix  for  the  Royal  Oil  Com])any 
is  not  the  cheapest  product  of  our  refinery.  I  believe 
our  heavy  railroad  fuel  oils  are  probably  the  cheap- 
est product.  I  know  the  cost  of  this  product  at  the 
refinery,  but  I  do  not  know  what  the  sales  prices 
are.  Its  cost  would  run  between  five  and  ten  cents 
a  gallon  to  manufacture. 

This  material  could  not  be  manufactured  with  a 
so-called  safety  solvent  because  it  wouldn't  meet 
the  distillation  requirements.  I  don't  believe  it  could 
be  manufactured  with  a  safer  solvent,  higher  flash 
solvent,  or  with  a  solvent  in  the  category  of  a  Stod- 
dard solvent.  I  don't  know  whether  the  addition  of 
small  quantities  of  carbon  tetrachloride  would  make 
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it  safer  or  not.  I  never  heard  of  it  being  added  to 

roofing  materials. 

In  manufactnring  this  CK87  material  for  the 
Royal  Oil  Company,  the  asphalt,  before  it  is  cut 
back,  has  a  flash  point  of  400  to  500  degrees  Fah- 
renheit. We  can't  use  just  any  [252]  solvent  when 
the  customer  allows  a  flash  point  as  low  as  80  de- 
grees, because  the  distillation  properties  we  have 
to  meet  determine  what  Ave  have  to  put  in  there. 
You  have  to  design  a  solvent  that  has  certain  dis- 
tillation properties,  and  once  you  get  that  solvent, 
its  flash  point  is  set.  I  don't  think  you  could  use 
gasoline  as  a  solvent  because  you  wouldn't  meet  the 
A-iscosity  and  still  be  above  that  flash  point  of  80 
degrees. 

When  the  material  is  shipped,  we  don't  make 
any  tests  to  determine  the  initial  boiling  point  of 
the  solvent  or  its  other  characteristics. 

Both  the  line  to  the  gasoline  section  and  the  line 
to  the  cutback  tanks  from  the  second  still  are  con- 
trolled by  valves  and  pumps  and  there  could  never 
be  an  open  circuit  between  the  two.  The  lines  are 
flushed  out  once  in  25  years  only  and  possibly  once 
a  year  if  we  shut  a  battery  down. 

There  are  naphthas  that  flash  above  80  degrees 
Fahrenheit.  We  make  a  Stoddard  solvent  that 
flashes  at  103  degrees  at  Casper  elevation,  which  I 
believe  is  the  highest  we  make.  There  are  other 
naphthas  which  flash  higher  than  103  degi'ees.  The 
tests  sho\\m  in  Defendant's  Exhibit  63  are  run  ac- 
cording to  the  specifications  of  the  American  Asso- 
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elation  of  State  Highway  Ofdciais.  The  flash  j^oints 
shown  are  7  of  the  15  are  90  degrees  and  the  bal- 
ance at  either  95  or  100  degrees.  We  use  the 
A.A.S.H.O.  specifications  because  we  consider  this 
material  in  the  category  of  road  as2)halt.  Those 
specifications  call  for  tests  at  intervals  of  5  degrees, 
and  a  material's  true  flash  jjoint  may  be  somewhere 
in  between. 

Redirect  Examination  (T1356) 

The  pumi)s  on  the  stills  will  not  rim  backwards, 
which  means  that  once  a  product  is  pumped  into 
a  tank,  it  has  to  stay  there. 

There  is  no  necessity  for  again  testing  the  ma- 
terial once  it  has  been  i)ut  in  a  storage  drum  as 
we  consider  that  that  product  meets  si^ecifications 
and  nothing  further  could  happen  to  it. 

The  amount  of  material  in  our  cutback  naphtha 
with  a  boiling  point  of  120  degrees,  such  as  that 
reflected  by  the  red  curve  in  Plaintiff's  Exhibit  27, 
would  be  a  few  drops  in  100  barrels  or  less  than  a 
tenth  of  1  per  cent.  (T1358)  The  material  indicated 
by  that  red  curve  would  probably  contain  mate- 
rials that  boil  below  zero  degrees  Fahrenheit,  pos- 
sibly one-tenth  of  1  per  cent.  By  carrying  the  test 
procedure  down  to  a  fine  point,  you  can  get  minute 
amounts  of  various  very  light  ends. 

The  product  of  the  second  still  probably  has  an 
[254]  octane  rating  of  40,  whereas  our  motor  fuels 
will  be  up  around  80  or  90.  By  adding  tetraethyl 
lead,  you  could  increase  it  to  maybe  a  50  octane, 
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which  is  still  very  much  below  motor  fuel,  and  I 

wouldn't  classify  it  as  a  gasoline. 

In  order  for  the  vapors  coming  off  a  material 
with  a  flash  point  of  80  degrees  to  flash  when  the 
material  reached  that  temperature,  the  match  would 
have  to  be  held  within  about  an  eighth  of  an  inch 
above  the  material ;  it  would  not  flash  an  inch  away. 

At  our  refinery  we  have  two  crude  running  bat- 
teries of  six  stills  each  which  are  in  operation 
most  of  the  year.  There  are  many  other  old  stills 
that  are  not  in  shape  to  run  crude  any  more  and 
we  use  them  for  other  purposes  now. 

The  product  of  the  second  still  is  heavier  in 
weight  than  gasoline. 

Propane  is  used  in  refining  for  separating  as- 
phalt from  the  rest  of  the  crude.  When  propane  is 
added,  you  get  a  flocculation,  precipitation  or  curd- 
ling, which  would  tend  to  make  it  more  viscous. 
Propane  itself  is  not  found  in  ordinary  service 
station  gasoline,  but  the  butanes  and  pentanes  are 
and  they  have  the  same  properties.  If  a  cask  of 
the  primer  was  down  to  the  bottom  and  ordinary 
service  station  gasoline  were  poured  in,  it  might 
cause  a  jelling  or  a  thickening  of  the  material.  [255] 

Recross  Examination  (T1365) 
The  product  of  the  second  still  is  heavier  than 
a  motor  gasoline  and  aviation  gasoline.  Its  specific 
gravity  is  close  to  the  range  of  gasoline  and  it  is 
used  to  make  gasoline. 
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Redirect  Examination  (T1367) 
A  winter  grade  of  gasoline  contains  more  of  the 
lighter  elements,  such  as  butane  and  propane,  than 
the  summer  grade  of  gasoline. 

Recross  Examination  (T1367) 
We  don't  measure  flash  points  in  gasoline,  but 
they  may  be  as  low  as  minus  40  in  our  winter  grade 
of  gasoline,  and  the  summer  gasoline  may  have  a 
flash  point  above  zero. 

(The  noon  recess  was  taken.) 
2  o'clock  p.m.,  Wednesday,  May  5,  1954 

HOWARD  B.  HOPPS,  JR. 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination  (T1369) 
My  name  is  Howard  B.  Hopps,  Jr.;  I  reside  in 
[256]  Oklahoma  City,  and  I  am  a  chemical  engi- 
neer. I  was  graduated  from  the  University  of  Ok- 
lahoma in  1945  with  a  bachelor  of  science  degree, 
and  am  presently  employed  by  Kerr-McGee  Oil 
Industries,  who  are  engaged  in  very  general  prac- 
tices in  the  oil  industry,  including  drilling,  produc- 
tion, refining  and  geological  work.  My  principal 
activity  is  as  a  technical  advisor  to  our  Oklahoma 
City  office,  which  involves  checking  specifications 
and  our  ability  to  meet  those   specifications,  and 
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then  taking  subsequent  action  as  to  producing  the 

products. 

The  Kerr-McGee  company  owns  one  refinery  in 
Oklahoma  whose  principal  activity  is  the  manu- 
facture of  asphalt,  and  we  are  among  the  first  15 
companies  in  the  United  States  on  the  amount  of 
this  product  produced  and  shipped.  We  supply 
roof  coating  base  stock  or  primer  to  the  Panther 
Company,  but  not  that  which  is  shipped  to  the 
Pacific  Northwest.  We  also  supply  a  number  of 
other  companies  with  cutback  asphalts,  as  well  as 
manufacturing  for  our  own  direct  sales. 

I  am  familiar  with  the  practices  followed  in  the 
petroleum  industry  in  placing  warning  labels  on 
packages  containing  petroleum  products  packaged 
for  use  by  the  ultimate  consumer.  The  practice  in 
every  instance  I  know  of  is  to  follow  the  I.C.C.  reg- 
ulations, since  that  is  the  only  regulation  we  know 
of.  [257] 

Actually,  we  don't  produce  any  asphaltic  mate- 
rial having  a  flash  point  below  80  degrees,  so  we 
don't  place  any  warning  labels.  As  long  as  the  flash 
point  of  an  asphaltic  material  is  above  80  degrees, 
we  do  not  label  with  a  warning  label,  nor  do  any 
of  the  companies  for  whom  we  package  or  any 
other  company  that  I  know  of. 

Cross  Examination  (T1375) 
We  follow  the  I.C.C.  regulations  because  that  is 
the  only  regulation  we  know  of.  I  am  not  familiar 
with  what  the  penalties  are  for  violation  of  these 
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regulations,  hut  I  presume  there  are  fines.  Tliat  is 
one  of  the  reasons  we  follow  them. 

For  five  and  a  half  years  I  was  chief  chemist  at 
our  Winwood,  Oklahoma  refinery,  during  which 
time  we  set  uj)  our  canning  plant.  That  is  where 
we  can  the  roofing  products  for  the  ultimate  con- 
sumer, and  I  was  very  closely  associated  with  all 
the  work  and  the  getting  up  of  the  form  for  our 
labels,  so  I  know  what  goes  on  those  labels.  Not 
being  in  the  business  very  long  before  that,  we 
followed  what  other  manufacturers  did  to  a  large 
extent. 

I  don't  know  for  sure  whether  the  companies  to 
whom  we  supply  asphaltic  material  affix  a  warning 
label  after  its  receipt  by  them.  I  have  seen  those 
same  products  in  the  store  for  sale. 

I  have  heard  of  Johns-Manville  Company,  but  I 
would  [258]  have  to  see  some  figures  before  I  would 
agree  it  is  one  of  the  largest  retailers  of  asphaltic 
materials  in  the  United  States.  It  is  a  lot  larger 
than  most  of  the  companies  whom  we  supply.  I  have 
never  seen  any  of  their  roofing  primer  packaged 
and  don't  know  whether  it  carries  a  warning  label 
or  not. 

I  have  never  heard  of  the  W.  P.  Fuller  Company 
or  the  American  Tar  Company. 

Redirect  Examination  (T1379) 
I  have  seen  the  products  packaged  by  our  com- 
pany on  the  merchant's  shelf  and,  as  far  as  I  can 
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tell,  the  labels  are  the  same  as  when  they  leave  our 

plant. 

Recross  Examination  (T1380) 
At  any  time  in  my  connection  with  this  business, 
I  have  never  known  or  heard  of  any  manufacturer 
labeling  any  of  these  roof  primers  with  warning 
labels  where  the  flash  points  are  above  80  degrees 
Fahrenheit. 

GEORGE  I.  BILLINGSLEY 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination  (T1380) 
I  am  George  I.  Billingsley  and  I  am  chief  ac- 
counting officer,  Panther  Oil  &  Grease  Company,  as 
well  as  Secretary  of  the  company.  The  records  of 
the  company  are  under  [259]  my  general  super- 
vision and  have  been  since  1943. 

Defendant's  Exhibit  65  for  identification  is  the 
record  we  keep  on  a  yearly  basis  showing  the  vol- 
ume of  the  different  products  by  domestic  sales, 
and  shows  the  sales  for  the  years  ended  October  '51, 
'52  and  '53.  The  first  column  of  the  exhibit  shows 
the  gallons,  the  third  item  on  each  page  is  the 
primer,  and  the  last  column  shows  the  money  re- 
ceived for  that  number  of  gallons  sold  during  the 
year.  Prior  to  November  of  1950,  we  have  records 
which  indicate  the  sales  but  not  the  number  of 
gallons,  that  is,  the  dollar  volume. 

Defendant's  Exhibit  65  admitted.  (T1384) 
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(Defense  counsel  read  the  following  from  Ex- 
hibit 65:  November,  1950  through  October,  1951, 
domestic  sales  of  Battleship  Primer  were  377,060 
gallons;  the  following  year,  458,292;  and  the  last 
year,  333,152.)   (T1384) 

Defendant's  Exhibit  66  for  identification  is  the 
same  information  for  the  export  department,  re- 
cai)ping  the  various  products  in  the  same  manner 
as  the  domestic  and  for  the  same  years. 

Defendant's  Exhibit  66  admitted.  (T1385) 

(Defense  counsel  read  the  following  from  Ex- 
hibit 66:  November,  1950  through  October,  1951, 
export  sales  of  primer  were  41,740;  the  following 
year,  47,067;  and  the  last  [260]  year,  39,680.) 
(T1385) 

Defendant's  Exhibit  67  for  identification  is  a 
tabulation  showing  the  total  sales  by  years  from 
1935  through  the  fiscal  year  10-31-53  by  dollar 
volume.  We  determined  the  amount  of  primer  in- 
volved by  taking  the  three  years  that  we  knew  the 
gallonage  and  obtained  a  ratio  of  that  to  total 
sales,  which  was  around  14  per  cent,  and  we  ap- 
plied that  percentage  as  an  estimated  primer  sales 
for  each  of  the  years  we  didn't  have  the  records. 
The  14  per  cent  was  applied  to  sales  of  roof  coat- 
ing. 

Defendant's  Exhibit  67  admitted.  (T1387) 

The  total  gallonage  involved  for  this  period  was 
4,152,941,  based  on  this  method  of  computation. 
As  head  of  the  department,  any  protests  or  com- 
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plaints  or  refusal  to  pay  for  the  product  are  di- 
rected to  my  attention. 

(Objection  was  made  to  the  question:  "I  will  ask 
you  if  during  the  time  that  you  have  been  asso- 
ciated with  Panther  Company,  you  have  ever  had 
any  claim  made  against  you  for  any  loss  or  damage 
by  fire  from  the  use  of  your  primer  f  on  the 
grounds  of  incompetency,  irrelevancy  and  imma- 
teriality. In  the  absence  of  the  jury,  defendant  ar- 
gued to  the  Court  that  evidence  of  no  similar  oc- 
currence would  be  admissible  on  the  matter  of  prov- 
ing notice  to  defendant  and  as  proof  the  product 
was  not  inherently  dangerous.  Plaintiff  [261] 
contended  that  if,  as  plaintiff  claimed,  the  product 
were  inherently  dangerous,  notwithstanding  which 
there  had  been  no  previous  fires  or  explosions,  the 
introduction  of  such  evidence  would  have  the  effect 
of  meaning  the  manufacturer  was  then  given  an 
immunity  under  the  law.  The  Court  ruled  that  lack 
of  prior  complaints  would  not  constitute  a  com- 
plete defense,  but  that  it  was  evidence  material  to 
some  of  the  issues.)  (T1388-1394) 

(In  the  presence  of  the  jury,  the  question  was 
read  to  the  witness,  to  which  he  replied  ^*No.") 
(T1394) 

During  the  same  period  of  time,  to  my  knowledge, 
there  has  never  been  any  claim  made  to  the  com- 
pany that  the  primer  was  so  viscous  that  it  could 
not  be  applied  by  brush  for  roofing.  Likewise,  dur- 
ing all  this  period,  our  practice  of  labeling  has  been 
substantially  the  same  as  that  testified  to  during 
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the  trial,  and  no  claim  has  been  made  for  any  loss 

by  fire. 

(In  a  conference  before  the  bench  between  Court 
and  counsel,  plaintiff  indicated  he  proposed  to  ask 
the  witness  whether  claim  had  been  made  to  any 
company  which  indemnified  the  Panther  Company; 
defendant  objected  as  being  improper;  and  the 
Court  ruled  such  inquiry  was  objectionable,  but 
that  plaintiff  might  inquire  whether  claims  had 
l)een  made  on  account  of  their  products  directly  or 
indirectly.)  (T1395-1396)  [262] 

Cross  Examination 
(T1396) 

I  know  of  no  claim  which  has  ever  been  made 
against  the  Panther  Company  having  to  do  with 
fire  caused  by  this  primer,  and,  to  my  knowledge, 
no  claim  has  ever  been  made  to  anybody  that  might 
be  related  to  my  company  in  some  way.  There  are 
four  subsidiary  companies  and,  if  it  was  a  very 
small  matter,  they  wouldn't  call  it  to  our  attention. 
An  item  of  this  importance  I  would  know  about. 
I  would  only  hear  about  the  important  matters. 

I  would  say  that  Plaintiff's  Exhibit  17  for  iden- 
tification is  the  original  invoice  that  was  sent  to 
Mr.  Segerstrom  by  the  Panther  Company. 

Plaintiff's  Exhibit  17  admitted.  (T1398) 
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ROBERT  SLOAN 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 
(T1399) 

I  am  Robert  Sloan ;  I  reside  in  Denver,  Colorado, 
which  has  been  my  permanent  residence  for  three 
and  a  half  years. 

I  received  a  degree  of  petroleum  refining  engi- 
neer from  the  Colorado  School  of  Mines  in  1949, 
and  in  1951  I  received  a  degree  of  master  of  sci- 
ence, petroleum  refining  engineer,  also  from  the 
same  school.  I  am  married  and  am  employed  by 
the  Motor  Royal  Oil  Company,  which  I  am  used 
to  [263]  calling  the  Royal  Oil  Company  and  which 
is  the  plant  that  has  been  referred  to  as  the  one 
that  receives  the  shipments  from  the  Casper  re- 
finery, and  the  plant  from  which  the  primer  in 
controversy  was  actually  shipped  to  the  Riverside 
Warehouse  and  from  them  to  Mr.  Segerstrom. 

I  was  in  charge  of  that  company  during  the 
period  in  question  and  my  position  is  that  of  chief 
chemist  and  plant  superintendent.  I  work  under 
the  supervision  of  Mr.  Ralph  Uhrmacher  of  Pan- 
ther Oil  &  Grease  so  far  as  matters  of  chemistry 
are  concerned,  and  have  been  under  his  supervision 
since  May  of  1951. 

On  an  average,  we  will  employ  from  11  to  15 
people  at  the  Denver  plant,  and  I  am  in  charge  of 
all  production  work. 

Defendant's  Exhibit  68  for  identification  is  an 
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exhibit  which  I  prepared  showing  tests  of  flash 
point  by  the  Tag.  open  cup  flash  apparatus  of  the 
CK87  primer  which  we  receive  from  Casper,  Wyo- 
ming and  ship  as  Battleship  Primer.  I  conducted 
these  tests  myself  and  followed  the  A.S.T.M.  pro- 
cedure for  Tag.  open  cup  tests. 

Defendant's  Exhibit  68  admitted.  (T1403) 

Exhibit  68  is  a  very  enlarged  chart.  Six  inches 
on  this  drawing  illustrate  one  inch  on  the  actual 
apparatus.  What  we  are  illustrating  is,  while  the 
material  may  flash  at  a  relatively  low  temperature 
under  the  actual  conditions  of  [264]  the  flash  test, 
as  you  bring  the  source  of  ignition  at  distances 
away  from  the  cup,  the  temperature  to  which  the 
material  is  heated  will  have  to  be  greatly  increased 
in  order  to  produce  a  flash. 

The  A.S.T.M.  standard  for  Tag.  open  cup  test 
requires  the  flame  to  be  7/32nds  of  an  inch  above 
the  level  of  the  material  being  tested,  or  about  a 
quarter  of  an  inch.  My  first  test  of  flash  point  was 
with  the  flame  at  that  point. 

When  the  material  flashes,  it  is  the  ignition  of 
the  flammable  vapor,  there  is  no  burning  of  the 
material  in  the  cup,  and  it  goes  out  immediately 
after  the  flash. 

The  material  which  I  used  on  these  tests  was  a 
typical  sample  of  the  primer  involved  in  this  con- 
troversy, but  not  a  sample  from  the  barrel  shipped 
to  Mr.  Segerstrom. 

With  the  ignition  flame  7/32nds  of  an  inch  off 
the  top  of  the  material,  I  received  a  flash  i^oint  of 
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94  degrees  Fahrenheit.  That  means  the  material 
itself  was  at  94  degrees  and  has  nothing  to  do  with 
the  room  temperature.  I  then  raised  the  ignition 
flame  a  half  inch  above  the  surface  of  the  sample 
and  received  a  flash  point  of  106  degrees ;  at  three- 
quarters  of  an  inch,  I  received  132  degrees;  at  an 
inch,  142  degrees.  I  then  raised  it  to  an  inch  and 
a  half  and  got  150  degrees ;  two  inches,  168  degrees ; 
and  at  three  inches  I  ran  out  of  the  range  of  my 
heating  bath.  The  [265]  highest  temperature  I  got 
was  186  degrees  and  no  flash  occurred  at  that  temp- 
erature with  the  flame  three  inches  away  from  the 
material. 

I  not  only  ran  the  flames  straight  above  the 
sample,  I  ran  them  on  a  45  degree  angle  out  from 
the  test  position  and  on  a  line  level  with  the  top 
edge  of  the  cup,  straight  out  from  the  cup.  As  I 
went  up  on  the  45  degree  angle  at  half  an  inch 
out  or  approximately  just  over  the  edge  of  the  cup, 
I  got  114  degrees  before  it  flashed;  one  inch  out, 
146  degrees;  an  inch  and  a  half  out,  172  degrees: 
and  two  and  a  half  inches  out  it  would  not  flash  at 
186  degrees. 

At  right  angles  from  the  lip  of  the  cup  and 
right  at  the  edge  of  the  cup,  the  temperature  of 
the  sample  was  96  degrees  before  the  liquid  flashed; 
a  (juarter  of  an  inch  out  from  the  edge  of  the  cup, 
98  degrees;  half  an  inch  out,  146  degrees;  and  at 
one  inch  out  it  would  not  flash  at  186  degrees. 

CK87  is  the  asphaltic  material  which  Standard 
Oil  Company  manufacturers  to  the  Panther  speci- 
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flcation  and  supi)lies  to  us  as  primer.  CK87  comes 
into  our  plant,  is  put  into  storage,  is  barreled  and 
shipped  without  change.  In  manufacturing  liquid 
asbestos  roof  coating,  we  take  this  same  base 
primer,  the  CK87,  and  add  to  it  asb('stos  and  cer- 
tain inorganic  fillers,  while  the  Battleship  plastic 
cement  is  made  in  much  the  same  manner  only  an 
additional  amount  [266]  of  asbestos  and  this  in- 
organic filler  is  added  to  thicken  it  up.  In  each 
instance,  CK87  is  always  the  base. 

Defendant's  Exhibit  69  for  identification  is  com- 
posed of  the  analyses  reports  which  Standard  Oil 
sends  to  the  Royal  Oil  Company  covering  each 
shipment  of  asphalt  CK87. 

The  CK87  is  shipped  to  us  in  bulk  in  truck 
transports.  Gasoline  is  never  hauled  in  the  same 
transports  as  it  would  be  impossible  to  use  the 
same  equipment  without  an  enormous  amount  of 
cleaning. 

Voir  Dire  Examination 
(T1412) 

Defendant's  Exhibit  69  for  identification  shows 
the  tests  of  the  previous  results  on  the  batches  and 
the  viscosity  that  was  taken  on  the  tank  truck. 

Defendant's  Exhibit  69  admitted.  (T1413) 

When  we  first  contracted  with  Standard  Oil  Com- 
pany, which  I  believe  was  either  August  of  '51  or 
August  of  '52,  to  supply  us  the  base  roof  coating 
stock,  we  examined  every  shipment  with  a  complete 
test.  After  a  length  of  time,  we  satisfied  ourselves 
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that  Standard's  tests  were  accurate  in  all  respects. 
Since  that  time,  we  have  been  making  what  we  call 
splot  checks  on  the  primer.  About  every  fourth  or 
fifth  load  in,  we  will  pick  out  one  specification  or 
two  listed  on  their  specification  sheet  and  run  that 
analysis  in  our  own  [267]  laboratory.  In  all  the 
time  we  have  been  doing  business  with  Standard, 
I  have  never  found  a  discrepancy  in  their  tests. 

Every  three  or  four  months,  I  will  send  to  Mr. 
Uhrmacher  at  Forth  Worth  a  quart  sample  of  the 
])rimer  and  he  will  check  this  sample  against  his 
samples  and  the  samples  from  our  af&liate  compa- 
nies. He  has  never  told  me  there  was  any  discrep- 
ancy between  the  tests  made  by  Panther  and  my 
tests  or  those  of  Standard  Oil. 

The  sheets  contained  in  Exhibit  69  are  sent  to 
us  by  mail.  We  also  receive  records  that  come  with 
each  truckload  of  the  material. 

Among  other  things,  Defendant's  Exhibit  70  for 
identification,  contains  a  receiving  ticket  indicat- 
ing the  material  was  received  at  our  plant.  Then 
there  is  a  weight  ticket  which  Standard  gives  us 
to  determine  the  amount  of  gallons  in  each  trans- 
port, which  is  usually  4,500  gallons.  Then  there  is 
what  might  be  called  a  bill  of  lading  which  Stan- 
dard makes  up  on  each  shipment  and  upon  which 
is  written  the  results  of  tests  which  must  be  com- 
pleted before  that  truck  can  leave  the  actual  phys- 
ical grounds  of  the  refinery.  These  tests  reflect  the 
viscosity,  the  specific  gravity,  the  net  gallons  at 
60  degrees  Fahrenheit,  the  net  weight  of  the  ship- 
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ment,  the  tests  for  moisture,  and  it  also  shows  the 

number  of   the   tank   from   which   the   CK87   was 

drawn  and  the  [268]  temperature  at  which  it  was 

loaded. 

This  product  is  usually  loaded  at  from  150  to 
200  degrees,  and  it  loses  about  10  degrees  between 
Casper  and  Denver. 

Finally,  Exhibit  70  contains  a  bill  of  lading  from 
the  R.  B.  Wilson  Trucking  Company,  with  whom 
we  have  contracted  to  haul  the  material  for  us, 
and  this  is  a  combined  tank  shipping  notice  and 
loading  report.  It  is  actually  a  confirmation  of  the 
order  which  Standard  Oil  sends  to  us. 

Defendant's  Exhibit  70  admitted.  (T1420) 

If  a  truckload  of  this  material  arrives  at  our 
plant  in  the  daytime,  one  person  whom  I  have  desig- 
nated to  take  care  of  the  unloading  will  go  out  and 
hook  the  truck  up  with  an  unloading  pipe  which 
wdll  transfer  the  CK87  into  one  of  oTir  storage  tanks 
by  means  of  a  pump  through  a  valve  network.  If 
the  material  arrives  at  night,  the  unloading  hose 
is  made  available  to  the  truck  driver.  The  outside 
unloading  valve  is  locked,  the  switch  on  the  pump  is 
locked.  The  driver  has  been  previously  instructed 
as  to  how  to  operate  the  system,  so  he  will  hook 
this  unloading  hose  up  to  his  trailer,  unlock  and 
open  the  unloading  valve,  and  then  with  a  key  turn 
on  the  pump  which  will  unload  it  into  a  tank. 

The  tank  into  which  the  material  is  unloaded  is 
called  an  outside  storage  tank,  which  is  heated  by 
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steam  coils  having  a  temperature  of  around  219 

degrees.  [269] 

From  the  outside  storage  tank,  the  CK87  is 
pumped  into  our  manufacturing  plant  into  what 
we  call  an  inside  storage  or  barreling  tank  having 
a  capacity  of  550  gallons.  It  will  then  be  drawn 
out  of  this  tank  by  gravity  flow  into  whatever  size 
container  we  are  filling  at  that  time  for  ultimate 
delivery  to  the  consumer.  The  most  usual  packages 
are  5-gallon  pails,  30-gallon  drums  and  55-gallon 
drums. 

In  manufacturing  the  asbestos  roof  coating,  we 
have  two  roof  coating  mixers  alongside  our  primer 
barreling  tank  consisting  of  a  1000-gallon  tank  with 
paddle  agitation.  The  primer  is  piped  past  the 
primer  barreling  tank  into  one  of  these  asbestos 
roof  coating  mixing  tanks,  and  the  asbestos  and 
fillers  are  incorporated  into  it.  The  same  procedure 
is  followed  in  manufacturing  the  cement,  except 
the  equipment  is  a  little  different  because  the  ce- 
ment is  more  viscous. 

The  CK87  is  maintained  at  a  temperature  of 
about  160  degrees  during  the  three  processings 
described,  as  we  try  to  keep  the  material  warm 
enough  for  economical  handling.  It  is  very  difficult 
to  mix  the  ingredients  at  lower  temperatures. 

We  have  one  55-gallon  drum  of  gasoline  at  our 
plant,  which  is  kept  locked  so  that  it  won't  get  into 
something  inadvertently  and  so  that  the  boys  won't 
use  it  to  clean  floors  and  things  of  that  nature.  It 
would  be  absolutely  impossible  [270]  for  any  form 
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of  gasoline  to  be  mixed  with  the  CK87,  either  en 

route  in  the  trucks  or  during  processing. 

In  addition  to  the  Panther  Company,  we  also 
deliver  CK87  to  the  American  Lubricants  Company, 
Dayton,  Ohio;  the  Panther  Oil  &  Grease  Manufac- 
turing Company  of  Canada  at  Moose  Jaw,  and 
occasionally  to  another  company,  and  we  also  pack- 
age for  ourselves,  the  Royal  Oil  Company.  In  each 
case,  we  attach  to  the  container  the  label  furnished 
by  the  respective  companies,  which  is  the  only  label 
that  goes  on  the  drum. 

We  package  aluminum  paints  having  a  flash 
point  below  80  degrees  Fahrenheit  which  we 
label  with  the  I.C.C  specified  red  label  indicating 
it  is  flammable. 

The  consignee  of  Battleship  products  in  the  Pac- 
ific Northwest  is  Riverside  Warehouse  Company  in 
Spokane.  They,  in  turn,  deliver  the  products  to 
Idaho,  Washington  and  Oregon.  In  shipping  to 
the  Riverside  Warehouse  from  our  Denver  plant, 
the  oldest  material  is  always  shipped  out  first. 

I  have  records  of  these  shipments  to  Riverside 
Warehouse  covering  the  period  from  September, 
1952  through  March,  1953. 

(The  shipping  data  was  then  given  by  the  wit- 
ness.) (T1427-1429) 

(By  agreement,  Howard  B.  Hopps,  Jr.  recalled.) 
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HOWARD  B.  HOPPS,  JR. 
having  previously  been  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Cross  Examination— (Continued)  (T1430) 
I  am  quite  familiar  with  the  packaging  opera- 
tions at  my  company,  Kerr-McGee.  We  package  for 
various  concerns  and  ship  the  material  out  to  dis- 
tributors. We  package  these  petroleum  products  in 
everything  from  pint  cans  up  to  55-gallon  drums. 
We  do  not  package  any  material  with  a  flash  point 
below  80  degrees  as  we  have  no  call  for  anything 
of  that  nature.  Primer  is  the  material  we  handle 
with  the  lowest  flash  point.  We  do  not  package 
gasoline  or  anything  similar  to  gasoline,  and  I  don't 
believe  I  have  been  around  plants  where  materials 
were  packaged  with  flash  points  below  80  degrees 
Fahrenheit. 

ROBERT  SLOAN 
having  previously  been  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Cross  Examination 
(T1433) 
The  aluminum  paint  which  we  package  at  the 
Motor  Royal  Company  has  a  flash  point  which  just 
splits  80  degrees.  Sometimes  it  is  below,  sometimes 
it  is  above.  It  is  packaged  in  5-gallon  cans  only 
and  is  shipped  by  railroad  and  motor  carriers.  The 
5-gallon  containers  are  not  placed  [272]  in  boxes 
for  shii)ment,  but  are  banded  into  the  cars  so  they 
won't  shift  or  move.  I  am  not  aware  that  when 
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small  containers  are  placed  in  a  box  for  shipment 
that  the  I.C.C.  regulations  only  require  a  warning 
label  on  the  outside  carton. 

I  don't  know  that  the  stock  of  the  Royal  Oil 
Company  is  held  by  the  stockholders  of  the  Panther 
Company.  I  own  50  shares.  I  testified  that  Panther 
bought  Motor  Royal  in  May  or  June  of  1951.  Sub- 
sequent to  that  time,  I  am  not  sure  of  this  but  I 
believe  the  stock  of  Motor  Royal  was  sold  back  to 
Motor  Royal. 

I  don't  know  that  the  American  Lubricants  Com- 
pany is  wholly  owned  by  the  Panther  Company 
and  have  never  heard  that  it  was  in  so  many  words. 

The  cutback  asphalt  ordinarily  comes  from  the 
refinery  in  tank  trucks  and  is  unloaded  by  hose. 
The  hose  is  grounded  to  prevent  the  accidental 
discharge  of  static  electricity  which  will  fonn  a 
spark. 

We  package  the  primer  and  aluminum  paint  in 
the  same  building,  which  building  has  "No  Smok- 
ing" signs  and  vapor-proof  lights. 

The  Tag.  open  cup  used  in  making  the  tests 
shown  in  Exhibit  68  is  about  two  inches  in  diam- 
eter and  two  and  a  quarter  or  two  and  a  half  inches 
deey).  The  sample  cup  is  filled  with  the  material 
and  then  a  leveling  device  is  swept  [273]  over  the 
top  of  the  cup  until  it  is  just  touched  by  the  fluid 
being  tested.  The  leveling  device  rides  on  the  top 
of  the  cup  and  has  a  protrusion  of  about  an  eighth 
of  an  inch  down  from  the  lip  so  that  the  level  of 
the  liquid  is  an  eighth  of  an  inch  down  from  the 
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level  of  the  lip  of  the  cup.  The  cup  will  then  con- 
tain one,  maybe  two  ounces.  The  tests  were  made 
in  our  laboratory  in  Denver  under  a  draftless  hood. 

Under  normal  conditions,  the  vapors  from  this 
material  are  heavier  than  air.  The  vapors  will  not 
come  over  the  lip  of  this  cup  and  down  to  the  base 
of  the  floor  in  a  draftless  condition,  because  of  the 
heat  convection  currents  coming  up  around  the 
sides  of  the  cup,  the  hot  air  is  rising  and  carrying 
the  vapors  with  it.  If  there  were  no  heat  directly 
under  the  cup,  the  normal  tendency  of  these  vapors 
would  be  to  go  down  to  the  floor. 

The  cup  is  immersed  in  a  water  bath  with  a 
burner  below  the  water  bath.  There  is  a  uniform 
heat  coming  up  alon,s:side  the  cup  from  the  water 
bath,  which  would  cause  enough  convection  so  that 
the  vapors  wouldn't  come  down  to  the  floor.  Because 
of  the  manner  in  which  this  equipment  is  designed, 
the  vapor  would  not  get  beyond  the  range  of  the 
convection. 

Exhibit  68  indicates  that  right  at  the  edge  of  the 
cup  tlie  flash  point  was  96  degrees,  and  a  quarter 
of  an  inch  out  beyond  the  edge  of  the  cup  it  was 
98  degrees.  It  do  not  [274]  believe  that  indicates 
the  vapors  are  spilling  over  the  edge.  The  exhibit 
indicates  you  have  to  go  up  approximately  an  inch 
to  the  lip  of  the  cup  from  the  surface  of  the  liquid 
and  then  over  a  further  two  and  a  quarter  inches 
to  reach  the  point  where  98  degrees  is  shown,  or 
the  same  distance  for  the  vapor  to  travel  as  the 
point  where  the  106  degree  reading  was  obtained; 
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but  have  you  ever  seen  a  substance  of  this  type 
vaporize,  like  a  pan  of  boiling  water?  It  does  not 
prove  that  the  vapors  are  spilling  over  the  edge  of 
the  cup. 

I  believe  in  a  draftless  atmosphere  there  would 
1)e  enough  material  in  the  cup  to  form  a  consider- 
able amount  of  vapor.  I  believe  comparable  findings 
would  be  had  if  there  were  a  washtub  of  the  mate- 
rial in  this  room.  A  55-gallon  washtub  of  this  mate- 
rial sitting  in  this  room  at  a  temperature  of  100 
degrees  for  about  four  hours  would  give  off  a  pint 
of  vapors.  A  pint  of  vapors  in  liquid  form  would 
make  approximately  300  cubic  feet  of  an  explosive 
mixture.  I  don't  believe  it  would  make  300  cubic 
feet  of  the  vapors.  I  can't  quote  the  formula  di- 
rectly, nor  do  I  have  a  book  with  me  from  which 
I  could  determine  it. 

I  had  never  heard  of  the  National  Fire  Protec- 
tion Association's  Hand  book  of  Fire  Protection 
until  you  mentioned  it  yesterday.  I  never  heard 
the  formula  expressed  as:  "The  cubic  feet  of  vapor 
evaporation  of  one  gallon  of  solvent  [275]  equals 
8.33  times  the  specific  gravity  over  .075  times  the 
vapors  density."  That  is  not  taught  in  the  normal 
physical  chemistry  courses. 

The  explosive  mixture  would  be  in  the  area  of 
about  2  per  cent  mixture  with  air,  which  would 
mean  that  in  this  300  cubic  feet  of  explosive  mix- 
ture, there  is  only  6  cubic  feet  of  vapors.  At  140 
degrees  Fahrenheit,  you  would  only  create  6  cubic 
feet  of  vapors  from  a  55-gallon  drum  of  this  mate- 


278  Panther  Oil  &  Grease  Mfg.  Co.  vs. 

(Testimony  of  Robert  Sloan.) 

rial.  I  base  that  on  the  result  of  experimentation.  I 
don't  know  how  much  vapor  would  be  obtained  if 
the  material  were  allowed  to  stand  for  four  hours 
as  I  have  not  run  experiments  on  that.  My  test  was 
over  a  period  of  half  an  hour.  I  raised  the  tempera- 
ture 2  degrees  a  minute  up  to  140  degrees  and  cal- 
culated the  amount  of  vapors  by  the  difference  in 
weight  of  the  sample  before  and  after  heating, 
which  amounted  to  approximately  a  pint  of  naph- 
tha from  the  primer,  or  the  equivalent  of  a  pint 
from  50  gallons.  So  long  as  the  tub  is  sitting  open, 
it  is  giving  off  vapors,  the  same  as  this  glass  of 
water  is  giving  off  vapors. 

At  our  plant  we  always  ship  out  the  oldest  ma- 
terial first,  but  I  don't  know  anything  about  what 
the  Riverside  Warehouse  does. 

We  make  tests  of  about  every  fourth  shipment 
received  from  Standard  Oil.  The  asphalt  is  blown 
by  Standard  and  nothing  is  added  to  it.  The  as- 
phalt is  then  cut  back  [276]  with  solvent  and 
shipped  to  us.  The  only  difference  between  the 
primer  and  the  roof  coating  is  that  in  the  latter 
we  add  asbestos  and  inorganic  mineral  dusts  which 
tend  to  cement  the  product.  The  primer  is  not  man- 
ufactured under  a  patent,  other  than  it  is  manu- 
factured to  the  Panther's  specifications. 

We  check  Standard's  testing  on  about  every 
fourth  shipment  by  testing  the  specific  gravity,  the 
viscosity,  the  flash  point,  and  running  a  distilla- 
tion test,  but  we  do  not  necessarily  make  all  these 
tests  on  each  fourth  shipment.  We  check  distilla- 
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tion  about  every  other  test  to  see  what  type  of  sol- 
vent is  being  used,  if  it  is  a  solvent  conforming 
to  our  specifications.  If  too  much  were  in  the  low 
boiling  range,  we  would  know  that  too  light  a  sol- 
vent had  been  used.  Our  first  check  point  is  374 
degrees,  and  then  we  check  at  437,  500  and  680  de- 
grees to  see  that  we  are  getting  approximately  the 
correct  amounts  at  each  of  those  temperatures, 
which  is  all  we  do  with  the  solvent  portion.  Then 
we  check  the  softening  point  and  penetration  and 
ductility. 

If  there  were  any  light  ends  in  this  solvent,  the 
initial  boiling  range  would  be  too  high.  If  we  got 
something  over  specifications  off  at  374  degrees,  it 
would  dei^end  on  how  the  rest  of  the  distillation 
looked  as  to  whether  it  was  due  to  the  presence  of 
light  ends. 

The  specifications  permit  a  7  per  cent  variation 
[277]  in  the  amount  of  material  distilled  over  at 
the  various  given  temperatures.  If  30  per  cent  were 
obtained  on  the  first  bracket  and  then  32  per  cent 
off  at  500  degrees,  that  would  tend  to  indicate  a 
great  deal  of  light  ends.  If  you  got  a  relatively 
large  percentage  off  at  the  first  check  point  and 
then  relatively  less  off  at  the  succeeding  higher 
bracket,  still  within  specifications,  that  would  tend 
to  indicate  light  ends.  If  we  were  running  a  dis- 
tillation as  a  spot  check  on  this  and  something  pe- 
culiar like  that  happened,  then  we  would  follow 
it  up  with  the  complete  examination,  corollating 
this  result  to  other  results,  which  would  indicate 
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whether  there  were  light  ends  in  it  or  some  other 

possibility. 

In  running  the  distillation  tests,  we  are  not 
checking  specifically  for  light  ends.  In  refinery 
practice  there  would  not  be  light  ends  present  in 
the  material.  We  are  checking  the  material  because 
we  are  selling  a  quality  product  to  a  customer  and 
we  want  to  make  sure  he  is  getting  what  he  is  pay- 
ing for.  We  don't  necessarily  run  the  distillation 
test  every  fourth  time. 

We  have  run  tests  on  the  solvent  portion  after 
distillation  to  see  what  its  boiling  point  was.  I  be- 
lieve I  misled  you  when  I  testified  if  anything 
would  develop  from  the  distillation  test  indicating 
something  was  wrong  with  the  solvent,  we  would 
check  the  solvent.  If  something  should  [278]  show 
up  in  the  distillation  that  would  indicate  something 
other  than  normal,  we  will  completely  check  the 
sample  to  see  where  the  trouble  is.  The  trouble 
might  be  in  the  asphalt  portion  or  it  might  be  in 
the  solvent.  There  doesn't  have  to  be  something 
wrong  with  the  distillation  test  for  us  to  run  a  test 
on  the  solvent  portion.  I  have  never  found  anything 
in  my  testing  that  was  in  contradiction  to  some- 
thing on  Standard's  report  sheets. 

If  a  naphtha  with  a  flash  point  of  50  degrees  had 
been  used  in  the  tests  shown  in  Exhibit  68  instead 
of  the  primer,  the  flash  temperature  of  the  naphtha 
would  be  much  lower  than  that  indicated  at  the 
186  degree  level.  I  don't  believe  it  would  be  over 
100  degrees,  but  I  have  never  tried  it.  It  would  not 
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elevate  in  the  same  proportion  that  is  shown  on 
Exhibit  68.  I  have  tested  gasolines  and  naphthas, 
though  not  in  that  manner,  and  I  believe  I  know 
something  of  their  characteristics. 

It  is  true  that  if  there  were  gasoline  sitting 
around  in  tubs  in  this  courtroom  and  permitted 
to  stand  over  a  period  of  time,  that  this  whole 
coui'troom  would  blow  up  providing  there  was  a 
spark  or  flame  to  ignite  it. 

The  only  means  of  checking  the  batch  out  of 
which  the  material  received  by  Mr.  Segerstrom 
was  shipped  is  that  we  have  the  range  of  carloads 
which  this  material  did  come  out  of.  I  don't  know 
how  long  Riverside  Warehouse  held  it,  [279]  only 
that  in  order  for  us  to  get  an  order  for  merchan- 
dise to  be  shipped  to  them,  the  stock  must  be  rela- 
tively depleted  in  the  warehouse. 

Redirect  Examination  (T1466) 
When  we  first  began  to  deal  with  Standard,  we 
checked  their  analysis  sheets  against  actual  physical 
tests  which  were  run  in  our  laboratory  and  found 
that  they  were  consistently  correct.  Since  that  time, 
we  have  made  tests  from  time  to  time  to  see  that 
they  continue  to  be  accurate,  including  tests  to  de- 
termine the  presence  of  light  ends,  and  have  found 
none  present. 

Recross  Examination  (T1467) 
We  have  run  tests  from  time  to  time  on  the  sol- 
vent itself  as  to  its  boiling  point. 
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(Whereupon,  a  witness  was  called  by  defendant 
who  testified  to  matters  relating  to  damage  aspects 
of  the  case  (T1468).  Objection  was  made  to  admis- 
sion of  certain  of  his  testimony  (T1470),  the  jury 
was  excused,  and  a  discussion  was  had  between 
Court  and  coimsel  on  the  legal  question  involved 
(T1471-1485).  A  ruling  was  deferred,  and  the  cause 
was  adjourned  until  10  o'clock  a.m.,  Thursday, 
May  6,  1954.)  [280] 

10  o'clock  a.m.,  Thursday  Morning,  May  6,  1954 

(Out  of  the  presence  of  the  jury,  further  discus- 
sion was  had  between  Court  and  counsel  dealing 
with  damage  features  of  the  instant  cause  (T1486- 
1504).  During  the  course  of  this  discussion,  plain- 
tiff advised  the  Court  a  requested  instruction  was 
being  submitted  which  would  advise  the  jury  that 
the  I.C.C  regulations  had  nothing  to  do  with  the 
obligations,  if  any,  of  the  defendant  to  the  plain- 
tiff as  to  use  of  warning  labels;  that  they  were 
enacted  solely  to  govern  the  transportation  of  dan- 
gerous articles.  Defendant  urged  that  several  of  its 
witnesses  had  testified  the  said  regulations  provided 
the  only  measure  or  standard  of  safety  known  in 
the  industry.  The  Court  stated  he  did  not  think  the 
regulations  set  up  the  standard  of  care  so  far  as 
the  relationship  between  manufacturers  and  con- 
sumers was  concerned,  but  that  the  evidence  relat- 
ing to  them  was  properly  before  the  jury  for  cer- 
tain purposes,  and  that  an  instruction  would  be 
framed  and  given  accordingly.)   (T1504-1511) 
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JOSEPH  C.  GILMORE 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination  (T1512) 
My  name  is  Joseph  C  Gilmore;  I  have  lived  in 
[281]  Spokane  for  10  years  this  last  time;  I  am 
50  years  old  and  am  employed  by  the  Riverside 
Warehouse  Company  as  Superintendent  and  have 
been  for  6  years. 

My  duties  consist  of  caring  for  the  merchandise, 
supervising  its  unloading  when  it  comes  in,  and 
shipping  it  out  on  order.  Except  in  cases  where 
merchandise  is  ordered  out  of  cars  by  the  shipper, 
we  put  the  old  merchandise  to  the  front  and  always 
put  the  new  merchandise  in  the  back. 

I  am  familiar  with  Battleship  products  manufac- 
tured by  the  Panther  Company,  and  they  have  been 
stored  in  our  warehouse  during  the  entire  6  years 
I  have  been  there.  When  a  new  shipment  of  mer- 
chandise comes  in,  we  check  our  older  stock  to  g^i 
a  double  check  on  the  amount  on  hand  and  move 
it  out  on  to  the  warehouse  floor.  We  then  put  the 
new  merchandise  in  and  that  is  cheeked  in  and 
we  put  the  old  merchandise  in  front  of  it  and  it  is 
shipped  out  first. 

Cross  Examination  (T1515) 
Orders  for  shipment  of  Battleship  products  from 
the  warehouse  come  from  the  Panther  Company. 
At  the  beginning  of  every  month  there  is  a  physical 
count  made  of  the  warehouse  stock  which  is  sent  to 
the  Panther  Company. 
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(Testimony  of  Joseph  C.  Gilmore.) 

1  do  not  move  the  barrels  myself,  but  supervise 
the  work  of  the  6  men  who  do  so.  [282] 

(The  witness  on  damage  testimony  withdrawn  in 
favor  of  Mr.  Gilmore  resumed  the  stand  and  testi- 
fied further.)   (T1516-1540) 

(Defendant's  Exhibits  72  and  73  for  identifica- 
tion, being  regulations  of  the  Washington  State 
Department  of  Labor  and  Industries  and  an  amend- 
ment thereto,  were  offered  in  evidence  with  the  ex- 
planation they  were  not  being  offered  as  evidence 
of  neglgence  per  se  but  were  admissible  as  evidence 
of  negligence,  numerous  authorities  being  cited. 
Plaintiff  argued  the  regulations  had  no  applica- 
tion to  other  than  those  named  in  the  act.  The 
Court  ruled  the  offer  was  not  timely  made;  that 
the  effect  of  the  admission  of  the  exhibits  or  sub- 
mission of  an  instruction  embodying  the  regula- 
tions would  be  tantamount  to  instructing  the  jury 
a  violation  of  them  would  be  negligence  per  se; 
and  that  the  regulations  had  no  application  to  the 
plaintiff  and  his  employees,  and  the  exhibits  were 
rejected.)  (T1540-1559) 

(The  noon  recess  was  taken.) 

2  o'clock  p.m.,  Thursday  Afternoon,  May  6,  1954 

(Defendant  advised  the  Court  the  regulations 
contained  in  Defendant's  Exhibits  72  and  73  had 
only  been  brought  to  its  attention  on  either  the 
16th  or  19th  of  April,  1954.)  (T1560-1561) 

Defendant  rests.  (T1561)  [283] 
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Rebuttal 
(John  Norman  Segerstrom,  plaintiff  herein,  was 
recalled  in  rebuttal  and  testified  to  matters  relating 
to  damages.)  (T1561-1582) 

RHEA  ROSENBAUM 

recalled  as  a  witness  in  rebuttal,  having  previously 
been  sworn,  testified  further  as  follows: 

Direct  Examination 
(T1582) 
Pursuant  to  request,  I  took  a  sample  yesterday 
from  the  barrel  of  primer  at  my  place  which  has 
been  marked  Plaintiff's  Exhibit  76  for  identifica- 
tion. This  sample  was  taken  from  the  same  barrel 
that  has  been  discussed  for  several  days  in  this 
case  and  from  which  other  samples  were  taken. 

(Objection  was  made  to  the  question:  "And  how 
does  it  compare  in  thickness  as  of  yesterday  with 
its  thickness  at  the  time  you  first  opened  the  barrel 
back  on  July  7,  1953  for  the  purpose  of  starting 
to  apply  it  to  your  rooff  on  the  ground  of  its 
being  improper  rebuttal ;  overruled.)    (T1583-1584) 

I  think  it  is  about  the  same  probably  as  it  was 
July  6th,  the  first  day  I  opened  the  barrel,  before 
it  was  taken  out  in  the  sun. 

(Objection  was  made  to  admission  of  Plaintiff's 
[284]  Exhibit  76  for  identification  as  not  proper 
rebuttal;  oveiTuled.)  (T1585) 

Plaintiff's  Exhibit  76  admitted.  (T1585) 
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J.  M.  KNISELEY 
having  previously  been  sworn,  recalled  in  rebuttal, 
and  testified  as  follows: 

Direct  Examination 

(T1586) 

Pursuant  to   request,   Dean   McGivern   of   Gon- 

zaga  University  and  I  went  out  on  the  market  in 

Spokane  yesterday  and  acquired  various  types  of 

asphalt  roof  coating. 

Voir  Dire  Examination 
(T1587) 

I  did  not  obtain  the  specifications  of  the  manu- 
facturers of  the  brands  of  asphalts  secured.  We  ran 
tests  on  the  materials  last  evening  and  I  have  my 
pencilled  notations  relating  to  the  tests. 

(Objection  was  made  by  defendant  that  the  evi- 
dence being  offered  was  not  proper  rebuttal;  over- 
ruled, with  a  continuing  objection  to  the  line  of 
testimony  being  allowed.)  (T1587-1588) 

Plaintiff's  Exhibit  77  for  identification  is  one  of 
the  brands  of  asphalt  roof  coating  which  I  pur- 
chased yesterday  and  on  which  I  ran  a  flash  test 
last  evening.  The  product  generally  appears  to  be 
the  same  type  of  material  as  Battleship  Primer. 

(Upon  further  objection,  the  jury  was  excused, 
and  defendant  argued  that  the  manufacturer's  spe- 
cifications would  be  the  only  proper  evidence;  that 
a  single  can  of  a  product  would  not  be  proper  proof 
of  the  point  sought  to  be  established  nor  proper 
impeachment  of  defendant's  witnesses.  The  Court 
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(Testimony  of  J.  M.  Kniseley.) 
ruled  the  offer  had  probative  vahie  and  the  objec- 
tion was  overruled.)   (T1589-1593) 

The  flash  point  of  the  material  contained  in  Ex- 
hibit 77  for  identification  was  116  de^ees  Fahren- 
heit. 

Plaintiff's  Exhibit  77  admitted.  (T1594) 

(Plaintiff  stated  to  the  jury  that  P]xhibit  77  was 
Johns-Manville  Regal  Roof  Coating;  "Handling  In- 
structions: Keep  away  from  open  fires.")   (T1594) 

Plaintiff's  Exhibit  78  for  identification  is  one  of 
the  materials  I  jnirehased  yesterday  and  a  flash 
test  was  also  run  on  it.  The  material  in  this  exhibit 
contained  some  fillers,  l)ut  otherwise  it  was  a  cut- 
back asphalt.  Its  flash  point  was  136  degrees  Fah- 
renheit. I  think  we  got  this  can  at  Fuller's. 

Plaintiff's  Exhibit  78  admitted.  (Tir)95) 

(Plaintiff  stated  to  the  jury  that  the  label  on 
Exhilnt  78  contained  the  following:  "Pioneer-Flint- 
kote  Asbestos  Roofing  Coat";  that  imder  directions 
for  use  in  small  letters  appeared:  "If  it  is  too 
heavy,  thin  slightly  with  [286]  naphtha,  gasoline  or 
kerosene";  in  capital  letters:  "Do  Not  Heat  Over 
Direct  Fire.")  (T1595) 

Plaintiff's  Exhibit  79  for  identification  is  one  of 
the  products  I  purchased  yesterday  at  Mansur  Sup- 
ply and  on  which  I  ran  a  flash  test  and  obtained 
a  flash  point  of  85  degrees  Fahrenheit.  It  is  similar 
to  Battleship  primer. 

Plaintiff's  Exhibit  79  admitted.  (Tir)96) 

(Plaintiff  stated  to  the  jury  that  Exhibit  79  was 
Celotex  Asphalt  Roof  Coating  manufactured  by  the 
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(Testimony  of  J.  M.  Kniseley.) 
Celotex  Corporation ;  that  under  directions  in  capi- 
tal letters  appeared:  "Caution:  Do  Not  Heat  Near 
Fire.")   (T1597) 

These  flash  tests  were  run  at  Gonzaga  University 
in  collaboration  with  Mr.  McGivern. 

Plaintiff's  Exhibit  80  for  identification  is  one  of 
the  products  I  purchased  yesterday  and  on  which 
I  ran  a  flash  test  and  obtained  a  flash  point  of  130 
dejrrees  Fahrenheit.  It  is  very  similar  to  Battle- 
ship primer. 

Plaintiff's  Exhibit  80  admitted.  (T1598) 

(Plaintiff  stated  to  the  jury  that  Exhibit  80  had 
a  label  affixed  thereto  containing  the  following  "Dri- 
N-Tite,  The  Modern  Method  of  Roof  Resurfacing, 
Primer  Black.  Caution:  Keep  Away  from  Open 
Flame  and  Use  in  a  Well-Ventilated  Place.") 
(T1598)  [287] 

Cross  Examination  (T1598) 
The  substance  of  each  cautionary  instruction  in 
Exhibits  77  through  80  is  not  to  heat  over  an  open 
flame,  which  is  essentially  the  same  phraseology  as 
contained  in  the  instruction  book,  Defendant's  Ex- 
hibit 18. 

JAMES  G.  McGIVERN 
having  previously  been  sworn,  recalled  in  rebuttal, 
and  testified  further  as  follows: 

Direct  Examination  (T1600) 
T  accompanied  Mr.  Kniseley  yesterday  in  pur- 
chasing the  asphalt  products. 
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(Testimony  of  James  G.  McGivern.) 

(The  defendant  was  allowed  a  continuing  objec- 
tion to  the  line  of  testimony.)  (T1600-1601) 

I  also  worked  with  Mr.  Kniseley  last  evening  in 
running  flash  tests  on  these  materials  contained  in 
Exhibits  77  through  80,  and  the  flash   jjcunts  ob- 
tained were  as  testified  by  him. 
Plaintiff  Rests.  (T1601) 

(A  witness  was  called  by  the  defendant  in  sur- 
rebuttal  on  damage  features  of  the  instant  cause.) 
(T1602-1606) 

Defendant  Rests.  (T1606) 

(Plaintiff's  Exhibit  41  withdrawn.)   (T1607) 

The  jury  was  excused  until  1:30  o'clock  p.m., 
Friday,  May  7,  1954,  and  the  defendant  moved  that 
Plaintiff's  Exhibit  27  be  withdrawn  from  the  con- 
sideration of  the  jury  and  stricken  from  the  record; 
that  all  testimony  pertaining  to  Exhibit  27  and  to 
the  contamination  or  dilution  of  the  primer  in- 
volved by  the  addition  or  intermingling  of  light 
ends  (aviation  gasoline  or  winter  gasoline)  be  also 
withdrawn  from  the  consideration  of  the  jury;  on 
the  ground  the  plaintiff  had  not  sustained  the  bur- 
den of  proof  to  overcome  the  presumption  in  law 
that  the  contamination  occurred  after  the  material 
left  the  control  of  the  manufacturer  where  a  course 
of  manufacture  had  been  proven. 

The  Court  ruled  the  matter  a  factual  issue  to  be 
determined  by  the  trier  of  the  facts  and  denied  the 
motion.  (T1609-1615) 

The  defendant  moved  the  Court  for  a  directed 
verdict  in  favor  of  the  defendant  as  follows : 
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**A11  parties  having  rested,  the  defendant  moves 
that  the  Court  direct  the  juiy  to  retiu-n  a  verdict 
for  the  defendant  on  the  following  grounds: 

••1.  That  the  plaintiff,  under  the  law  and  the 
facts,  is  not  entitled  to  damages  in  this  case : 

**2.  That  the  plaintiff  has  failed  to  offer  suffi- 
cient evidence  of  legal  damage  to  his  property: 

'*3.  That  no  evidence  of  negligence  has  been  es- 
tablished [289]  in  the  way  of  negligence  of  the 
defendant,  because: 

(a)  The  defendant  could  not  reasonably  antici- 
pate the  action  of  the  plaintiff  resulting  in  a  fire 
in  his  warehouse; 

(b)  The  defendant  could  not  reasonably  antici- 
pate the  actions  of  the  plaintiff's  employees  result- 
ing in  said  fire ; 

(c)  It  is  shown  that  the  defendant  followed  the 
usual  practice  of  persons  engaged  iu  the  same  in- 
dustry so  far  as  label  warnings  are  concerned: 

(d)  That  the  asphalt  roofing  material  is  a  weU 
known,  standard  product  and  is  not  inherently  dan- 
gerous: and 

(e)  That  the  defendant  gave  all  necessary  warn- 
ing to  not  heat  the  material  by  way  of  iostnictions. 

''4.  The  plaintiff  was  guilty  of  negligence  which 
materially  contributed  to  his  injury,  in  that: 

(a)  He  failed  to  read  the  uistiiictions  given  to 
him; 

(b)  He  failed  to  transmit  those  instructions  to 
his  employees  charged  with  using  the  plaintiff's 
material;  and 
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(c)  That  plaintiff  failed  to  follow  the  [290]  in- 
structions given  to  him,  but  violated  the  same. 

"5.  That  the  plaintiff's  employees  were  negli- 
gent as  a  matter  of  law  in  building  a  fire  under  the 
primer  furnished  by  the  defendant,  knowing  that 
such  action  was  dangerous  and  knowing  that  the 
same  might  cause  fire  under  the  circumstances; 

"6.  That  if  the  plaintiff  determined  that  defend- 
ant's primer  was  too  stiff  to  use,  it  was  his  duty 
to  communicate  with  the  manufacturer; 

"7.  That  the  plaintiff's  employees  were  negli- 
gent as  a  matter  of  law  in  building  a  fire  under  the 
primer  when  they  learned  that  it  had  become  thin- 
ner after  sitting  out  of  doors  in  the  open  air; 

"8.  That  any  danger  in  connection  with  the  use 
of  the  material  was  created  by  the  plaintiff  himself 
using  the  same  improperly  and  contrary  to  direc- 
tions; and 

"9.  That  if  any  substance  other  than  shown  in 
the  formula,  by  accident  or  intention,  got  into  the 
said  primer,  it  happened  during  the  time  it  was 
imder  the  control  of  the  plaintiff  and  after  it  left 
the  control  of  the  defendant."  (T1616-1618) 

(The  motion  was  denied.)   (T1631) 

Extensive  argument  was  had  upon  the  propriety 
of  the  giving  of  Plaintiff's  proposed  instruction 
as  follows:  [291] 

"You  are  instructed  that  there  is  a  statute  in 
the  State  of  Washington  (Revised  Code  of  Wash- 
ington 70.74.300)  which  provides  as  follows: 

'A  person  who  puts  up  for  sale,  or  who  delivers  to 
a  warehouseman,  dock,  depot  or  common  carrier,  a 
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package,  cask,  or  can  containing  benzine,  gasoline, 
naphtha,  nitroglycerine,  dynamite,  powder,  or  other 
explosive,  or  combustible  substance,  without  hav- 
ing printed  thereon  in  a  conspicuous  place  in  large 
letters  the  word  "Explosive,"  shall  be  guilty  of  a 
misdemeanor. ' 

"You  are  instructed  that  a  violation  of  the  fore- 
going statute  would  constitute  negligence.  There- 
fore, if  you  should  find  from  a  preponderance  of 
the  evidence  that  the  Primer  which  defendant 
Panther  Oil  &  Grease  Manufacturing  Company  sold 
to  plaintiff  was  a  material  of  such  composition  or 
character  as  would  be  embraced  within  the  terms 
of  the  foregoing  statute,  then  I  instruct  you  that 
the  defendant  in  such  event  would  be  guilty  of  neg- 
ligence for  failing  to  label  the  Primer  in  the  manner 
required  by  that  statute,  and  if  you  should  further 
find  from  a  preponderance  of  the  evidence  that  the 
fire  damage  to  plaintiff's  property  proximately  re- 
sulted from  such  failure  to  label,  if  any,  then  your 
verdict  should  be  for  the  plaintiff,  unless  you  should 
further  find  from  a  preponderance  of  the  evidence 
that  plaintiff  was  guilty  of  negligence  which  proxi- 
mately and  materially  contributed  to  the  occur- 
rence of  such  fire  damage." 

Ruling  reserved.  (T1618-1629)  [292] 

Further  discussion  was  had  regarding  measure  of 
damages,  following  which  an  adjournment  was 
taken  until  11 :30  o'clock  a.m.,  Friday,  May  7,  1954. 
(T1629-1635) 
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11 :50  a.m.,  Friday  Morning,  May  7,  1954 

Out  of  the  presence  of  the  jury,  defendant  sub- 
mitted an  additional  requested  instruction  pertain- 
ing to  the  regulations  of  the  Washington  State  De- 
partment of  Labor  and  Industries,  the  substance 
of  which  had  ])een  offered  and  rejected  as  Defend- 
ant's Exhibits  72  and  73.  The  Court  refused  to  give 
the  instruction.  (T1636-1638) 

The  following  proceedings  were  had  dealing  with 
plaintiff's  requested  instruction  incorporating  Re- 
vised Code  of  Washington  70.74.300  (quoted  on  pre- 
ceding page) : 

''The  Court:  In  regard  to  the  statute  which  the 
plaintiff  has  requested  an  instruction  on — it  is  Sec- 
tion 259,  Page  967,  of  the  Laws  of  Washington, 
1909,  Chapter  249 — I  have  given  that  considerable 
thought  and  attention  and  I  see  no  way  that  I  can 
avoid  giving  an  instruction  on  that.  I  put  it  in  that 
way  because  it  seems  peculiar  to  me  that  the  statute 
hasn't  been  enforced,  that  it  should  be  applicable 
in  a  case  of  this  kind,  but,  of  course,  it  is  neither 
ni}^  duty  nor  my  function  nor  in  my  power  to  try 
to  wipe  from  [293]  the  statute  books  of  the  state 
what  I  regard  as  perhaps  obsolete  statutes  that 
should  be  repealed. 

"I  can  find  no  express  repeal  or  repeal  by  im- 
plication of  this  statute,  and  certainly  people  far 
more  expert  than  I  am  in  that  field  have  taken  the 
same  view  of  it  because  it  has  been  included  in  two 
codifications — three,  I  believe  it  is — the  Remington 
Revised    Statutes   and   another   later   Reminsrton's 
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Code  and  the  present  R.C.W. — and  it  does  by  its 
terms  apply  to  this  situation. 

"And  so  far  as  the  matter  of  the  Federal  Gov- 
ernment having  pre-empted  the  field  by  its  legisla- 
tion giving  the  Interstate  Commerce  Commission 
the  power  and  authority  to  fix  standards  for  the 
transportation  of  inflammables  and  dangerous  ex- 
jjlosive  materials,  I  don't  see  how  you  can  say  they 
pre-empted  the  field  because  the  fields  are  wholly 
different.  The  Federal  statute  applies  to  interstate 
commerce  and  interstate  commerce  only,  and  if  we 
assume  that  this  is  a  transportation  statute,  as  only 
the  bare  title  of  Section  254  would  indicate,  it  would 
be  intrastate  transportation,  but  if  you  read  this 
statute,  it  isn't  even  a  transportation  statute.  It 
makes  it  unlawful  for  every  person  to  put  up  for 
sale  or  deliver  to  a  warehouseman,  dock,  depot,  or 
common  carrier,  a  package,  cask  or  can  containing 
the  prohibited  ingredients.  So  that  all  we  have  here, 
we  don't  even  have  commerce,  we  have  a  prohibi- 
tion [294]  against  putting  up  for  sale  and  de- 
livering to  a  carrier  or  to  a  dock,  depot  or  ware- 
houseman, and  that  could  be  done  without  in  any 
way  involving  even  intrastate  commerce,  so  I  can't 
see  how  you  could  possibly  say  the  field  has  been 
pre-empted. 

"By  its  terms,  it  applies;  it  hasn't  been  repealed 
expressly,  I  don't  believe  by  implication;  and  re- 
gardless of  what  I  may  think  of  the  statute,  I  have 
no  control  over  the  matter,  as  I  see  it. 

"Mr.  Graves :  May  I  make  an  observation  in  that 
connection,  ynir  Honor? 
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"The  Court:     Yes. 

"Mr.  Graves:  We  are  also,  of  course,  taking  the 
position  that  that  applies  to  the  unadulterated  ben- 
zine, gasoline  or  naphtha. 

**The  Court:    I  assumed  so,  too. 

"'Sir.  Graves:  And  not  just  the  small  percentage 
of  naphtha. 

"The  Court:  Xo,  but  what  have  you  to  sav  as 
to  'or  other  explosive  or  combustible  substance/ 
which  I  assiune  would  mean  of  a  like  character? 

"Mr.  Gi*aves :  Well,  I  am  not  arguing  with  your 
Honor.  I  think,  in  that  connection,  that  the  defini- 
tion of  'explosive'  in  the  1931  Laws  must  govern, 
and  instead  of  instructing  the  jury  that  this  is  the 
law  pertaining  to  [295]  this — I  don't  know  exactly 
what  the  insti-uction  is,  I  don't  have  it  in  mind — at 
the  most  that  could  be  done  would  be  to  define 
what  an  explosive  is.  I  would  feel  that  clearly  we 
do  not  fall  within  the  purview  of  the  statute,  be- 
cause this  is  neither  gasoline,  benzine  or  naphtha. 
Then  you  can  instruct  the  jury  as  to  what  is  an 
explosive. 

"The  Court:  Well,  your  explosive  statute  is  a 
different  statute  for  different  pui-poses,  for  storage, 
and  doesn't  apply  in  its  terms  or  by  its  context  to 
this  one,  and  the  plain  implication  hei*e  is  that  they 
regard  these  substances  as  explosives  for  the  pur- 
poses of  these  statutes,  because  they  name  them  and 
then  say  'or  other  explosive  or  inflammable  sub- 
stance.' 

"Mr.  Graves:  The  word  'combustible'  is,  of 
course,  quite  different  from  'inflammable,'  too. 
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''The  Court:  Well,  obviously,  the  legislative  in- 
tent is  to  regard  these  things  as  explosives  for  the 
purposes  of  these  statutes  or  they  wouldn't  say 
'other  explosive,'  it  seems  to  me,  but  that  is  the 
view  I  take  of  it,  which  others  might  very  well  re- 
gard as  en-oneous."  (T1638-1641) 

The  Court  further  advised  counsel  of  the  re- 
mainder of  the  instructions  to  be  given  to  the  jury. 
(T1641-1642) 

The  noon  recess  was  taken.  [296] 

1:30  o'clock  p.m.,  Friday  Afternoon,  May  7,  1954. 

Out  of  the  presence  of  the  jury,  there  was  a 
lengthy  discussion  between  Court  and  counsel  re- 
lating to  Plaintiff's  Exhibit  27.  On  motion,  the 
Count  granted  leave  for  defendant  to  withdraw 
motion  previously  made  to  strike  Exhibit  27  from 
the  record  and  all  testimony  pertaining  thereto. 
(T1643-1653) 

Oral  argument  was  made  to  the  jury,  after  which 
the  following  instructions  were  given  by  the  Court: 

INSTRUCTIONS  TO  THE  JURY 
(T1655-1679) 
"Now,  ladies  and  gentlemen  of  the  jury,  now  that 
you  have  heard  the  testimony  of  the  witnesses  and 
the  argument  of  counsel,  it  becomes  my  duty  to 
instruct  you  upon  the  rules  of  law  which  you  are 
to  follow  in  arriving  at  your  verdict  in  this  case. 
It  is  your  duty  to  decide  the  issues  of  fact  pre- 
sented, but  you  should  take  my  instructions  as  a 
true  and  correct  statement  of  the  law  involved. 
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"You  should  consider  the  instructions  as  a  whole 
and  not  attach  any  special  importance  or  einj)hasis 
to  any  particular  part  of  them. 

"Now,  members  of  the  jury,  I  wish  it  were  pos- 
sible for  me  to  discuss  informally,  tell  you  in  a  few 
brief  words,  what  the  law  is  and  the  rules  of  law 
that  you  should  follow  in  your  deliberations  in  this 
case,  but,  unfortunately,  lawsuits  are  just  not  that 
simple  and  the  relationship  of  individuals  and  ])ar- 
ties  in  cases  of  this  kind  is  not  that  simple,  and  it 
is  my  du.ty  to  instruct  you  fully  and  correctly  and 
as  accurately  as  I  can  about  the  rules  of  law  that 
you  are  to  follow,  and  they  are,  in  many  instances, 
not  simple  and  I  am  afraid  will  be  difficult  for  you 
to  understand.  [298] 

''I  think  it  might  be  helpful,  however,  at  the  out- 
set before  I  read  these  formal  instructions  to  you  to 
just  explain  this  briefly.  I  think  jurors  must  get 
the  idea  sometimes  that  a  judge  is  giving  incon- 
sistent and  even  contradictory  instructions,  but  we 
try  not  to  do  that  and  I  think  you  will  find  that 
we  are  not  doing  it,  if  you  consider  that  it  is  your 
sole  function  and  responsibility  to  decide  the  facts. 
And  where  there  is  conflict  in  the  facts  and  the  evi- 
dence, as  there  always  is  in  a  difficult  and  hard- 
fought  lawsuit  such  as  this,  where  there  is  a  con- 
flict in  the  evidence,  then  it  is  for  you  to  make  the 
decision  and  decide  which  line  of  testimony  or  evi- 
dence you  shall  follow,  so  I  must  give  you  instruc- 
tions that  fit  either  finding.  I  must  tell  you  what  the 
law  is  if  you  find  the  facts  one  way  and  what  the 
law  is  if  you  find  the  facts  the  other  way,  and  you 
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will  find  that  that  is  what  I  do  in  many  of  these 
instructions. 

"I  have  to  make  the  assumption  that  you  may 
find  the  facts  in  favor  of  the  plaintiff's  contentions ; 
if  so,  the  law  that  you  should  apply  will  be  so  and 
so.  On  the  other  hand,  you  may  find  the  facts  ac- 
cording to  the  contentions  of  the  defendant,  so  I 
must  also  tell  you  what  the  law  will  be  in  case  your 
finding  is  that  way. 

"Now  in  considering  whether  you  should  return 
a  verdict  for  the  plaintiff  or  for  the  defendant  in 
this  case,  [299]  I  suggest  that  you  first  consider 
whether  or  not,  under  the  evidence  and  the  instruc- 
tions which  I  shall  give  you,  the  defendant  is 
responsible  or  liable  for  the  loss  by  fire  of  the  plain- 
tiff's property.  If  you  should  find  that  the  defend- 
ant was  not  liable,  then  that  would  end  your  inquiry 
and  your  verdict  should  be  for  the  defendant.  If, 
however,  you  should  find  that  the  defendant  is  liable, 
then  you  should  consider,  in  the  light  of  the  e\d- 
dence  and  the  Court's  instructions,  what  amoimt 
you  should  allow  the  plaintiff  for  his  loss  and 
damages. 

"Now  the  attorneys  for  the  parties  here,  the  plain- 
tiff and  the  defendant,  have  informed  you  quite 
fully,  I  think,  that  their  claims,  respective  claims 
or  contentions  are,  have  done  so  in  their  opening 
statements  and  in  their  arguments,  and  I  shall  not 
attempt  to  restate  them  comprehensively  or  accur- 
ately, but  for  the  purpose  of  convenience  I  will 
briefly  summarize  them,  as  follows: 

''At  the  outset,  the  plaintiff  claims  and  contends 
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that  the  defendant's  Battleship  rDof  primer  was  a 
highly  inflammable,  explosive  and  inherently  dan- 
gerous product ;  that  the  defendant  knew  or  should 
have  known  that  it  was  inherently  danp^erous,  and 
was  negligent  in  that  it  did  not  properly  and  ade- 
(juately  warn  the  plaintiff  of  the  dangerous  nature 
of  the  ])roduct ;  that  the  defendant  was  further  neg- 
ligent in  that  the  product  could  not  be  applied  with- 
out [300]  heating,  which  fact  was  known  or  should 
have  been  known  to  the  defendant,  and  that  the 
defendant  further  knew  or  should  have  known  that 
heating  would  render  the  material  extremely  dan- 
gerous, subject  to  explosion  of  gases  volatilized  from 
the  material,  and  that  the  destruction  and  loss  of 
plaintiff's  property  and  the  damage  which  he  claims 
y)roximately  resulted  from  such  negligence  on  the 
■|)art  of  the  defendant. 

"The  defendant  denies  that  its  product  was  in- 
herently dangerous  or  that  the  defendant  had  any 
reason  to  know  or  believe  that  the  product  was 
dangerous,  or  that  the  defendant  was  in  any  respect 
or  particular  negligent  or  that  any  negligence  on  its 
part  proximately  resulted  in  any  loss  or  damage  to 
the  plaintiff;  and  the  defendant  further  aflfinna- 
tively  claims  and  contends  that  any  loss  or  destruc- 
tion of  property  and  damages  that  the  plaintiff  suf- 
fered was  the  result  of  plaintiff's  own  contributory 
negligence  in  that  the  defendant  gave  plaintiff  writ- 
ten instructions  as  to  how  to  use  Battleship  and, 
if  such  instructions  had  been  followed,  no  fire  would 
have  occurred;  and  that  the  employees  of  plaintiff 
exposed  the  primer  in  question  to  an  open  fire  inside 
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a  building,  realizing  that  such  action  was  dangerous ; 
that  the  plaintiff  assumed  the  risk  and  hazards  in- 
volved and  is  responsible  for  his  acts  of  negligence 
and  cannot  recover. 

"The  plaintiff  on  his  part,  by  way  of  reply,  denies 
[301]  that  he  was  guilty  of  any  contributory  negli- 
gence which  proximately  resulted  in  his  loss  or 
damage. 

"Now  the  plaintiff  has  the  burden  of  proving  by 
a  fair  preponderance  of  the  evidence  his  claims  or 
contentions,  both  as  to  liability  and  as  to  damages; 
and  the  defendant  on  its  part  has  the  burden  of 
proving  by  a  fair  preponderance  of  the  evidence 
its  affirmative  claims  and  contentions  that  the  plain- 
tiff's loss  was  due  to  his  own  negligence. 

"The  expression  'fair  preponderance  of  the  evi- 
dence '  means  the  greater  convincing  force  or  weight 
of  the  evidence.  It  means  that  which  appears  to  be 
the  more  reasonable  or  probable  happening  or  event. 
It  does  not  necessarily  mean  the  greater  number 
of  witnesses  testifying  for  or  against  a  given  propo- 
sition or  claimed  fact  or  series  of  facts,  nor  does  it 
make  any  difference  on  which  side  the  evidence  is 
offered.  It  means,  taking  all  the  evidence  on  that 
issue  into  consideration,  that  the  convincing  weight 
and  force  of  the  evidence  is  in  favor  of  one  side 
against  the  other. 

"The  basis  of  this  action  is  negligence.  Negligence 
is  the  failure  to  exercise  reasonable  and  ordinary 
care.  By  the  term  'reasonable  and  ordinary  care'  is 
meant  that  degree  of  care  which  an  ordinarily  care- 
ful and  prudent  person  would  exercise  under  the 
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same  or  similar  circumstances.  [302]  Negligence 
may  consist  of  the  doing  of  some  act  which  a  rea- 
sonably prudent  person  would  not  do  or  in  the 
failure  to  do  something  which  a  reasonably  y)rudent 
person  would  have  done  under  the  same  or  similar 
circumstances  and  conditions.  Negligence  is  want  of 
due  care  or  ordinary  care  in  the  particular  situa- 
tion. 

"  'Due  care'  and  'negligence'  are  relative  terms, 
and  what  in  one  situation  might  be  due  care  might 
be  negligence  in  another;  so  that  the  measure  of 
duty  is  always  reasonal)le  care  and  caution  under 
the  particular  circumstances  presented. 

"Before  the  defendant  can  be  held  liable  in  dam- 
ages, you  must  find  from  a  fair  pre])onderance  of 
th(^  evidence  that  the  defendant  was  negligent  and 
that  such  negligence  was  the  proximate  cause  of  the 
plaintiff's  injuries  and  damages. 

"Contributory  negligence  is  negligence  upon  the 
part  of  the  plaintiff  which  proximately  contributes 
to  his  loss  and  damage,  and  the  term  'negligence' 
in  this  connection  has  the  same  meaning  as  pre- 
viously just  defined  by  me. 

"Contributory  negligence  is  a  complete  defense, 
and  if  you  find  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  as  I  have  just  defined  it,  then 
your  verdict  should  be  for  the  defendant. 

"Now  this  term  'proximate  cause'  of  an  injury.  a«; 
[303]  I  have  used  the  term,  means  a  cause  which, 
in  a  natural  and  continuous  sequence,  unl^roken  by 
any  new  independent  cause,  produces  the  injury 
and  without  which  the  injury  would  not  have  oc- 
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curred  and  would  not  have  been  sustained.  In  this 
case,  of  course,  when  I  say  'injury,'  I  mean  injury 
to  property,  damage  to  the  property  by  the  fire. 

''You  are  instructed  that,  aside  from  any  require- 
ments of  a  statute,  a  manufacturer  who  puts  up  and 
sells  a  material  which,  when  made  according  to  the 
manufacturer's  formula,  is  inherently  dangerous  for 
the  use  for  which  it  was  supplied  or  a  use  to  which 
the  manufacturer  has  reason  to  expect  it  to  be  put, 
that  the  manufacturer  has  a  positive  duty  to  give 
adequate  warning  of  its  dangerous  character  to  the 
purchaser  of  such  material,  and  the  failure  of  such 
manufacturer  to  give  such  adequate  warning  is  neg- 
ligence rendering  the  manufacturer  liable  for  any 
damages  proximately  resulting  from  such  failure 
to  warn. 

"You  are  further  instructed  that  the  manufac- 
turer is  charged  with  knowledge  of  the  contents  of 
containers  put  up  by  such  manufacturer  for  sale  to 
the  public,  when  put  up  in  accordance  with  the 
manufacturer's  formula,  and  it  is  no  defense  for 
the  manufacturer  to  say  that  he  did  not  know  of 
such  dangerous  nature  of  the  contents. 

"You  are  further  instructed  that  where  a  corpo- 
ration puts  out  a  material  under  its  own  label  and 
as  having  [304]  been  manufactured  by  such  corpo- 
ration, the  corporation  is  liable  as  to  such  material 
as  though  it  had  actually  manufactured  the  mate- 
rial, and  it  is  no  defense  that  the  material  has,  in 
fact,  been  manufactured  by  another. 

"You  are  therefore  instructed  that  if  you  find 
from  a  preponderance  of  the  evidence  that  the  ma- 
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terial  sold  by  the  defendant  to  x^laintiff  was  inher- 
ently dangerous,  when  made  in  accordance  with  the 
defendant's  formula,  for  the  use  for  which  it  was 
supplied  or  the  use  to  which  defendant  had  reason 
to  believe  it  would  be  put,  and  that  defendant  failed 
to  warn  plaintiff  adequately  of  such  danger  as  to 
the  material,  and  that  the  fire  and  damage  to  the 
plaintiff's  property  proximately  resulted  from  such 
failure  to  warn  adequately,  if  any,  then  your  ver- 
dict should  be  for  the  plaintiff,  unless  you  should 
further  find  from  a  preponderance  of  the  evidence 
that  plaintiff  was  guilty  of  contributory  negligence 
which  proximately  and  materially  contributed  to 
his  damage,  to  the  damage  to  his  property. 

"You  are  instructed  that  there  is  a  statute  in  the 
State  of  Washington,  Revised  Code  of  Washington 
70.74.300,  which  provides  as  follows: 

'A  person  who  puts  up  for  sale,  or  who  delivers 
to  a  warehouseman,  dock,  depot,  or  common  carrier, 
a  package,  cask,  or  can  containing  benzine,  gaso- 
line, naphtha,  nitroglycerine,  dynamite,  powder,  or 
other  explosive,  or  combustible  substance,  without 
having  printed  thereon  [305]  in  a  conspicuous  place 
in  large  letters  the  word  "Explosive,"  shall  be  guilty 
of  a  misdemeanor.' 

"You  are  instructed  that  a  violation  of  the  fort^- 
going  statute  would  constitute  negligence.  There- 
fore, if  you  find  from  a  preponderance  of  the  evi- 
dence that  the  primer  which  defendant  Panther  Oil 
&  Grease  Manufacturing  Company  sold  to  plaintiff 
was  a  material  of  such  composition  or  character  as 
would  be  embraced  within  the  terms  of  the  fore- 
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going  statute,  then  I  instruct  you  that  the  defend- 
ant, in  such  event,  would  be  guilty  of  negligence 
for  failing  to  label  the  primer  in  the  manner  re- 
quired by  the  statute;  and  if  you  should  further 
find  from  a  i)reponderance  of  the  evidence  that  the 
fire  damage  to  plaintiff's  property  proximately  re- 
sulted from  such  failure  to  label,  if  any,  then  your 
verdict  should  be  for  the  plaintiff,  unless  you  should 
further  find  from  a  preponderance  of  the  evidence 
that  plaintiff  was  guilty  of  contributory  negligence 
proximately  and  materially  contributing  to  the  oc- 
curence of  such  fire  damage. 

''Now  in  qualifying  some  of  the  other  instruc- 
tions, I  will  have  occasion  to  refer  to  this  statute 
and  I  will  refer  to  it  as  the  Washington  statute, 
because  it  is  the  only  one  that  I  shall  read  to  you, 
and  that  means,  without  my  repeating  it  each  time, 
that  where  I  refer  to  this  statute,  if  you  find  that 
this  statute  does  apply  and  you  decide  [306]  that 
the  plaintiff  should  have  a  verdict  under  this  statute 
and  under  this  instruction,  then  the  other  instruc- 
tion does  not  apply;  but  if  you  find  that  this  is  not 
applicable,  that  this  instruction  is  not  applicable 
with  reference  to  the  statute,  then  the  other  instruc- 
tion I  shall  give  you  is  to  be  applied  with  full  force. 

"There  has  been  some  reference  to  the  regula- 
tions of  the  Interstate  Commerce  Commission  dur- 
ing the  evidence.  You  are  instructed  that  the  regu- 
lations of  the  Interstate  Commerce  Commission  as 
to  the  labeling  of  flammable  materials  are  concerned 
with  the  hazards  connected  with  the  shipment  of 
such  materials  in  interstate  commerce,  and  you  are 
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not  to  regard  such  regulations  as  fixing  the  stan- 
dard of  care  which  a  manufacturer  of  an  inher- 
ently dangerous,  flammable  material  is  recpiired  to 
exercise  in  selling  and  supplying  such  a  material  to 
a  purchasing  consumer  for  the  1  after 's  use.  Com- 
joliance  with  such  Interstate  Commerce  Commission 
regulations  would  not  absolve  a  manufacturer  from 
liability  for  damage  sustained  by  a  consumer,  if  the 
manufacturer  would  bo  liable  under  the  evidence 
and  the  instructions  which  I  have  heretofore  given 
you. 

"The  fact,  if  it  be  a  fact,  that  the  plaintiff  or  his 
employees  knew  the  physical  characteristics  or  com- 
position of  the  primer  in  question  is  alone  insuffi- 
cient to  charge  them  with  contributory  negligence. 
In  order  for  [307]  plaintiff  or  his  employees  to 
have  been  contributorily  negligent,  you  must  fur- 
ther find  by  a  preponderance  of  the  evidence  that 
they  appreciated  the  peril  or  danger  involved  in 
heating  the  primer  as  they  were  doing,  or,  in  the 
exercise  of  due  care,  acting  as  reasonably  prudent 
persons,  they  should  have  appreciated  it.  In  this 
connection,  the  acts  of  the  plaintiff  and  his  em- 
ployees should  not  be  judged  by  the  knowledge  of 
experts  on  the  subject,  but  rather  should  be  judged 
in  the  light  of  the  knowledge  and  experience  com- 
mon to  unskilled,  ordinarily  prudent  individuals. 

"Where  the  law  imposes  a  duty  on  a  manufac- 
turer to  warn  those  to  whom  he  is  selling  the  prod- 
uct of  its  dangerous  nature,  if  any,  the  warning 
must  be  made  in  such  a  way  as  to  acquaint  a  per- 
son of  reasonable  intelligence  ^Yi\h.  the  danger  in- 
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volved,  and  an  insufficient  warning,  is,  in  legal 
effect,  no  warning. 

"In  determining  whether  or  not  defendant  was 
guilty  of  negligence  or  plaintiff  or  his  employees 
were  guilty  of  contributory  negligence,  you  are  in- 
structed that  foresight,  not  retrospect,  is  the  stan- 
dard of  diligence.  It  is  nearly  always  easy  after  an 
accident  has  happened  to  see  how  it  could  have  been 
avoided,  but  negligence  is  not  a  matter  to  be  judged 
after  the  occurrence.  It  is  always  a  question  of  what 
reasonably  prudent  men,  under  the  same  circum- 
stances, would  or  should  in  the  exercise  of  reason- 
able [308]  care  have  anticipated. 

"Now  the  fact,  if  it  be  a  fact,  that  the  manufac- 
turer does  not  intend  that  his  product  shall  be  used 
in  a  certain  way  will  not  relieve  him  from  liability 
for  damages  to  one  attempting  to  so  use  if,  if  the 
manufacturer,  as  an  ordinarily  prudent  person,  had 
reason  to  believe  that  it  would  be  so  used,  and  from 
the  directions  or  instructions  or  information  fur- 
nished by  the  manufacturer  a  person  of  ordinary 
intelligence  would  conclude  that  it  might  safely  be 
so  used. 

"If  you  should  find  from  the  evidence  that  the 
roof  primer  when  it  was  received  by  the  plaintiff 
contained  materials  not  called  for  by  the  defend- 
ant's formula  which  rendered  the  primer  more  flam- 
mable, explosive  or  dangerous,  and  the  primer  was 
in  that  respect  defective,  then  the  defendant  would 
not  be  liable  for  injury  and  damage  to  property 
proximately  resulting  from  such  defective  condi- 
tion, unless  it  further  appears  by  a  fair  preponder- 
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ance  of  the  evidence  that  the  defendant  knew  or,  in 
the  exercise  of  reasonable  care,  should  have  known 
of  such  defective  condition;  and  in  this  connection 
you  are  instructed  that  it  was  the  duty  of  the  de- 
fendant to  make  only  such  inspection  of  the  roof 
primer  manufactured  for  it  by  its  supplier  as  rea- 
sonable and  ordinary  care  required,  considering; 
the  nature  and  contents  of  the  primer  if  mado  ac- 
cording: to  the  formula  and  the  uses  for  which  it 
was  sold  and  supplied.  [309] 

"There  has  been  offered  and  received  in  evidence 
D(^f(mdant's  Exhibit  No.  74,  which  is  a  s^eneral  in- 
ventory and  appraisal  of  the  property  of  the  Estate 
of  H.  N.  Segerstrom,  deceased.  You  will  ,give  the 
exhibit  such  weight  and  credit,  considered  in  con- 
nection with  all  the  other  evidence  in  the  case,  as 
you  fool  that  it  is  entitled  to  receive.  In  connection 
with  the  exhibit,  however,  you  are  instructed  that 
the  vahies  placed  upon  property  by  estate  ap- 
praisers, as  shown  on  the  exhibit,  are  not  competent 
evidence  of  market  value  of  the  property  in  the 
present  case  and  should  not  be  so  considered  by 
you. 

"Now  the  foreman  and  other  employees  of  the 
plaintiff  Segerstrom,  when  in  the  performance  of 
their  regularly  assigned  duties,  were  agents  of  the 
plaintiff  in  performing  such  acts,  and  any  negli- 
gence of  them  or  any  of  thom  was  negligence  of  the 
plaintiff,  and  if  such  negligence  was  a  contributing 
cause  of  damages  to  the  plaintiff's  property,  then 
the  plaintiff  cannot  recover. 

"In  order  for  the  plaintiff  to  recover  against  the 
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defendant,  aside  or  apart  from  the  Washington 
statute  concerning  which  I  have  heretofore  in- 
structed you,  he  must  show  by  a  preponderance  of 
the  evidence  that  the  defendant  had  knowledge  of 
the  danger,  not  merely  a  possible  danger,  but  a 
probable  danger  that  the  material  would  be  handled 
by  the  plaintiff  in  the  way  it  was  handled  and  that 
damage  to  [310]  plaintiff's  property  would  result, 
before  the  plaintiff  is  entitled  to  recover.  If  you  find 
that  the  defendant  could  not  reasonably  anticipate 
such  probable  danger,  then  your  verdict  should  be 
for  the  defendant. 

''Where  an  article  is  not  inherently  dangerous, 
but  becomes  dangerous  only  because  of  some  act  of 
the  plaintiff,  then  the  defendant  is  not  liable  to  the 
plaintiff  for  the  consequences  which  might  result 
therefrom,  aside  from  the  state  statute  concerning 
which  I  have  heretofore  instructed  you. 

"You  are  instructed  that,  generally  speaking,  all 
persons  must  exercise  reasonable  care  for  their  own 
safety.  Therefore,  if  you  find  from  the  evidence 
that  there  was  a  danger  in  placing  the  Battleship 
over  an  open  flame  in  an  enclosed  room,  and  that 
plaintiff's  employees  in  performance  of  their  as- 
signed duties  appreciated  or,  in  the  exercise  of 
reasonable  care,  should  have  appreciated  such  dan- 
ger, then  the  defendant  was  not  required  to  give 
warning  of  the  danger. 

"A  manufacturer  is  not  bound  to  anticipate  that 
a  product  will  be  used  other  than  in  the  manner 
intended,  and  if,  considering  the  liability  of  defend- 
ant, aside  from  the  Washington  state  statute  pre- 
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viously  mentioned,  you  find  from  i\w,  (;vidence  that 
a  Reasonably  prudent  person  would  not  under  the 
circumstances  place  the  material  referred  to  in 
[311]  the  comi)laint  on  an  open  fire  and  within  a 
room  such  as  the  room  described  by  plaintiff's  wit- 
nesses, then  you  should  find  for  the  defendant  on 
the  issue  of  such  liability. 

"If,  on  the  issue  of  liability  of  the  defendant, 
aside  from  the  Washington  state  statute  previously 
mentioned,  you  find  from  a  preponderance  of  the 
evidence  that  the  Battleship  product  sold  to  the 
plaintiff  was  a  standard  and  common  commodity 
and  that  there  is  no  inherent  danger  in  the  product 
as  manufactured  which  the  defendant  knew  or  ought 
to  have  known  would  probably  produce  the  injury 
complained  of  and  in  the  manner  in  which  it  was 
received,  when  handled  by  a  person  of  ordinary 
knowledge  and  prudence,  then  your  finding  on  that 
issue  should  be  for  the  defendant. 

"Now  if,  on  the  issue  of  liability  of  defendant, 
aside  from  the  state  statute  previously  mentioned, 
you  find  from  the  evidence  that  the  Battleship 
primer  became  dangerous  in  this  case  only  because 
of  being  heated  in  the  manner  in  which  it  was 
heated,  and  that  the  plaintiff  had  been  adequately 
warned  against  heating  Battleship  primer,  then 
your  finding  on  that  issue  should  be  for  the  de- 
fendant. 

"You  are  instructed  that  it  was  the  duty  of  the 
plaintiff,  John  Norman  Segerstrom,  to  read  the 
instruction  book  furnished  him  by  the  defendant 
and  to   follow  the  instructions  as  they   would   be 
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understood  and  construed  by  an  ordinarily  prudent 
person  and  to  pass  the  information  on  to  [312]  the 
employees  charged  with  using  the  Battleship  prod- 
uct. If  you  find  from  the  evidence  that  his  failure  to 
do  so  was  a  contri])uting  cause  of  the  fire  and  en- 
suing damage  to  his  property,  then  your  verdict 
should  be  for  the  defendant. 

''Now,  members  of  the  jury,  you  are  the  sole 
judges  of  what  is  the  evidence  in  this  case  and  of 
the  credibility  and  the  weight  which  is  to  be  given 
to  the  testimony  of  the  different  witnesses  who  have 
testified  in  this  trial. 

"In  weighing  the  testimony  of  a  witness,  it  is 
]^roper  for  you  to  consider  those  factors  of  human 
nature  which,  either  with  or  without  any  wrongful 
intention,  may  obstruct  the  giving  of  perfectly  true 
testimony.  Those  factors  are  suggested  by  these 
questions:  Did  the  witness  have  full  opportunity  to 
learn  the  truth?  If  so,  did  he  have  the  intelligence 
and  purpose  to  ascertain  the  facts?  What  was  the 
advantage  or  disadvantage  of  his  point  of  observa- 
tion? Does  the  evidence  show  that  the  witness  had 
a  motive  for  favoring,  or  an  inclination  to  favor, 
any  party?  Did  he  appear  to  be  fair  and  candid, 
or  otherwise?  Was  the  testimony  reasonable  and 
consistent  within  itself  and  with  uncontradicted 
facts? 

"Now  a  witness  may  be  discredited  or  impeached 
by  contradictory  evidence  or  by  evidence  that  at 
other  times  the  witness  has  made  statements  which 
are  inconsistent  with  the  witness'  present  testimony. 
If  the  jurors  believe  that  any   [313]   witness  has 
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been  thus  impeached  and  discredited,  it  is  their 
exclusive  province  to  ^ve  the  testimony  of  that  wit- 
ness such  credit,  if  any,  as  they  think  it  may  de- 
serve. Inconsistencies  or  discrepancies  in  the  testi- 
mony of  a  witness  or  between  the  testimony  of  a 
witness  in  the  trial  and  in  a  deposition  ^ven  before 
the  trial,  or  between  the  testimony  of  diiferent  wit- 
nesses may  or  may  not  cause  the  jury  to  discredit 
such  testimony.  You  should  bear  in  mind  that  two 
or  more  persons  witnessing  an  incident  or  transac- 
tion may  see  it  differently,  and  innocent  misrecollec- 
tion,  like  failure  to  recollect,  is  not  an  uncommon 
experience. 

"In  weighing  the  effect  of  any  discrepancy,  the 
jury  should  consider  whether  it  pertains  to  a  mat- 
ter of  importance  or  an  important  detail  and 
whether  the  discrepancy  results  from  innocent  error 
or  willful  falsehood.  You  should  be  slow  to  con- 
clude that  any  witness  has  willfully  testified  falsely 
as  to  any  material  matter;  but  if  you  do  so  con- 
clude, you  are  at  liberty  to  discredit  the  entire  testi- 
mony of  such  Avitness,  except  insofar  as  it  may  be 
corrolwrated  by  other  credible  evidence  in  the  case. 

"An  expert  is  an  individual  who,  by  education, 
study,  training,  experience,  or  observation  or  com- 
bination of  these  factors,  has  acquired  special  knowl- 
edge, skill  or  understanding  in  a  particular  subject 
beyond  that  of  the  average  person.  When  witnesses 
qualify  as  experts  in  a  [314]  particular  field  and 
are  allowed  to  express  opinions  rather  than  testify 
to  facts,  those  opinions  are  for  the  aid  and  assist- 
ance of  the  jury,  but  not  for  the  purpose  of  invad- 
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ing  its  functions.  The  resx)onsibility  to  decide  rests 
upon  the  jury.  It  is  your  duty  to  evaluate  and  ap- 
praise the  testimony  of  a  witness  who  expresses 
opinions  precisely  as  you  would  evaluate  and  ap- 
praise the  testimony  of  witnesses  who  testify  to 
facts  within  their  personal  knowledge.  The  rules 
for  determining  the  ci*edibility  of  witnesses  which 
I  have  sriven  you  in  these  instructions  apply  to  ex- 
pert witnesses  as  well  as  to  other  witnesses. 


*  *  *  *  * 


(Instructions  were  given  pertaining  to  measure 
of  damages.)  (T1672-1676) 

"The  fact  that  the  Couit  has  insti-ucted  you  upon 
the  iiile  governing  the  measure  of  damages  is  not 
to  be  taken  by  you  as  an  indication  on  the  part  of 
this  Court,  either  that  it  believes  or  does  not  be- 
lieve, that  the  plaintiff  is  entitled  to  recover  dam- 
ages. Such  instiiictions  are  given  to  guide  you  in 
the  amount  of  your  verdict,  if  you  find  that  the 
plaintiff  is  entitled  to  recover  damages  against  the 
defendant. 

•'Now  from  time  to  time,  the  attorney  for  one  or 
the  other  of  the  parties  has  intei'posed  objection  to 
evidence.  Coimsel  not  only  have  the  right,  but  the 
duty,  to  [315]  make  any  and  all  objections  which 
are  deemed  advisable  or  appropriate,  and  no  infer- 
ence or  presmnption  should  be  indulged  in  one  way 
or  the  other  by  reason  of  the  making  of  such  ob- 
jections. 

"At  times  throuehout  the  trial.  I  have  been  called 
upon  to  pass  on  the  question  of  whether  certain 
offered  evidence  should  be  admitted.  You  are  not 
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to  be  concerned  with  the  reasons  for  such  ruling 
and  are  not  to  draw  any  inferences  from  them. 
Whether  offered  evidence  is  admissible  is  purely  a 
question  of  law  with  which  the  jury  is  not  con- 
cerned. As  to  any  offer  of  evidence  that  was  re- 
jected, you  should  not  consider  the  same,  and  as 
to  any  question  to  which  an  objection  was  sustained, 
you  should  not  conjecture  as  to  what  the  answer 
mir,'ht  Iiave  been  or  the  reason  for  th(-  o])jection. 

*'If  I  have  said  or  done  anything  which  has  sug- 
gested to  you  that  I  am  inclined  to  favor  the  claims 
or  position  of  either  the  plaintiff  or  defendant  in 
this  case,  you  are  instructed  to  entirely  disregard 
th(^  suggestion.  I  have  tried  to  be  strictly  impartial, 
and  if  any  action  or  expression  of  mine  has  seemed 
to  indicate  the  contrary,  you  are  instructed  to  dis- 
regard it.  If  I  have  made  any  comment  on  the  evi- 
dence or  regarding  the  facts  in  this  case,  either  in 
these  instructions  or  otherwise,  in  the  course  of  the 
trial,  you  may  consider,  but  you  are  not  bound  by 
such  [316]  comment.  It  is  your  duty  to  follow  uiy 
instructions  as  to  the  law,  but  finding  the  facts,  as 
I  have  told  you,  is  your  sole  function  and  responsi- 
bility. 

"Now  in  your  deliberations,  there  is  no  room  for 
sympathy,  sentiment,  prejudice  or  passion.  It  is 
your  duty  to  weigh  the  evidence  calmly  and  dispas- 
sionately, to  regard  the  interests  of  the  pai^ties  to 
this  action  as  the  interests  of  strangers,  and  to 
decide  the  issues  upon  the  merits. 

"Now  when  you  retire  to  the  jury  room  to  con- 


314  Panther  Oil  <&  Grease  Mfg.  Co.  vs. 

sider  your  verdict,  you  will  take  with  you  the  ex- 
hibits which  have  been  admitted  in  evidence  in  the 
case  and  a  list  of  the  exhibits  which  has  been  pre- 
pared by  the  Clerk  for  your  convenience.  I  think 
you  will  find  this  list  helpful,  as  there  are  80  ex- 
hibits here.  The  list  sets  them  out  in  chronological, 
numerical  order,  beginning  with  1  and  ending  with 
80.  I  think  you  will  find  it  helpful  if  you  wish  to 
refer  to  a  particular  exhibit  in  your  deliberations. 
And  you  will  also  take  with  you  blank  forms  of 
A'erdict  which  have  been  prepared  for  your  con- 
venience, and  the  blanks  are  so  simple  I  will  not 
need  to  spend  much  time  on  them.  They  have  what 
we  call  the  heading  of  the  case,  and  then  one  ver- 
dict: 'We,  the  jury  in  the  above-entitled  case,  find 

for  the  plaintiff  in  the  sum  of  $ ;'  the  other 

form:  'We,  the  jury  in  the  above-entitled  case,  find 
for  the  defendant. '  You  select  the  appropriate  form, 
fill  in  the  amount  that  [317]  you  find,  if  your  ver- 
dict is  for  the  plaintiff,  and  then  have  your  foreman 
sign  it  and  let  the  bailiff  know  that  you  are  ready 
to  return  it  into  court. 

"You  will,  of  course,  elect  one  of  your  members 
as  foreman  to  begin  with.  The  foreman,  it  will  be 
his  duty  to  preside  over  your  deliberations  on  your 
verdict  and  to  represent  you  as  your  spokesman 
in  the  further  conduct  of  the  case. 

''Now  it  will  be  necessary  for  all  of  you  to  agree 
to  return  a  verdict;  in  other  words,  your  verdict 
must  be  unanimous.  And  when  you  have  agreed 
upon  a  verdict  unanimously  and  your  foreman  has 
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signed  it,  you  will  then  be  returned  in  the  presence 

of  the  Court  and  the  attorneys  for  the  parties." 

*  »  *  #  * 

Tn  the  absence  of  the  jury,  plaintiff  excepted  to 
instructions.  (T1680-1688) 

Defendant's  Exceptions  (T1688-lf)98) 

"Mr.  Lowe:  Fortunately,  in  most  instances,  the 
Court  gave  the  instructions  as  they  woi^c  requested 
so  they  are  not  too  difficult  to  follow.  I  have  had 
the  unfortunate  experience  in  the  Federal  Court  of 
the  Court  giving  instmctions  without  even  having 
them  written  out  before,  and  they  are  difficult  then. 

"The  Court:    Yes,  that  makes  it  very  difficult. 

''Mr.  Lowe:  The  defendant  except  to  that  por- 
tion of  the  instructions  given  as  follows: 

'You  are  instructed  that,  aside  from  any  require- 
ments of  statutes,  a  manufacturer  who  puts  up  and 
sells  a  material  which  is  inherently  dangerous  has 
a  positive  duty  to  give  adequate  warning  of  its  dan- 
gerous character  to  the  purchaser  of  such  material, 
and  the  failure  of  such  manufacturer  to  give  such 
adequate  warning  is  negligence  rendering  the  manu- 
facturer liable  for  any  damages  proximately  result- 
ing from  such  failure  to  warn;'  for  the  reason  that 
the  material  involved  in  this  case,  imder  the  evi- 
dence, is  not  inherently  dangerous,  but  becomes  dan- 
gerous only  when  used  in  a  way  not  intended  by 
the  manufacturer. 

"The  defendant  further  excepts  to  that  portion 
of  the  instructions  which  are,  in  substance: 

'You  are  therefore  instructed  that  if  vou  should 
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find  from  a  preponderance  of  the  evidence  that  the 
material  sold  by  defendant  to  plaintiff  was  inher- 
ently dangerous,  and  that  defendant  failed  to  warn 
plaintiff  of  such  danger  as  to  the  material,  and  the 
fire  damage  to  plaintiff's  property  proximately  re- 
sulted from  such  failure  to  warn,  if  any,  then  your 
verdict  should  be  for  [319]  the  plaintiff,  unless  you 
find  further  from  the  preponderance  of  the  evidence 
that  the  plaintiff  was  guilty  of  contributory  negli- 
gence.' 

' ,  This  exception  is  taken  for  the  reason  that  it  is 
the  theory  of  the  defendant,  and  the  evidence  estab- 
lishes, that  the  material  in  question  was  not  inher- 
ently dangerous  and  was  dangerous  only  if  improp- 
erly used  or  improperly  treated. 

"The  defendant  excepts  to  the  instructions  sub- 
mitting to  the  jury  the  Revised  Code  of  Washington 
70.74.300,   in  which  the   jury  is  instructed: 

'You  are  instmcted  that  there  is  a  statute  of  the 
State  of  Washington,  Revised  Code  of  Washington 
70.74.300,  which  provides  as  follows: 

"A  person  who  puts  up  for  sale  or  who  delivers 
to  a  warehouseman,  dock,  depot  or  common  carrier, 
a  package,  cask  or  can  containing  benzine,  gasoline, 
naphtha,  nitroglycerine,  dynamite,  power  or  other 
explosive  or  combustible  substance,  without  having 
printed  thereon  in  a  conspicuous  place  in  large  let- 
ters the  word  'explosive,'  shall  be  guilty  of  a  mis- 
demeanor. " 

'You  are  instructed  that  a  violation  of  the  fore- 
going statute  would  constitute  negligence.' 

The  defendant  excepts  to  this  instruction  for  the 
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reason  that  the  statute  is  intended  to,  and  does, 
apply  only  to  the  items  mentioned  when  they  are 
in  an  unadulterated  condition;  for  the  further  rea- 
son that  the  statute  is  no  longer  in  effect;  there  is  a 
later  statute  covering  the  handling  of  explosives 
[320]  and  defines  explosives;  and  the  substance  here 
in  question  is  not  within  the  statutory  definition  of 
explosives  contained — I  have  forgotten,  we  cited  it 
to  your  Honor  this  morning  or  yesterday,  I  believe, 
the  later  explosive  statute. 

"The  Court:    The  Laws  of  1931? 

"Mr.  Graves:    Chapter  111  of  the  Laws  of  1931. 

"Mr.  Lowe:  Yes,  Chapter  111  of  the  Laws  of 
1931. 

''The  Court:  I  might  say,  to  positively  identify 
this  instruction,  it  is  one  of  the  few  that  I  gave 
without  change,  it  is  Plaintiff's  Requested  Instruc- 
tion No.  2. 

"Mr.  Lowe:    Plaintiff's  No.  2,  yes. 

"We  further  except  to  the  instruction  given  to 
the  jury  as  to  the  application  of  the  statute  in  ques- 
tion, namely,  the  Revised  Code  of  Washington 
70.74.300, 'reading: 

'If  you  should  find  from  a  preponderance  of  the 
evidence  that  the  primer  which  defendant  Panther 
Oil  &  Grease  Manufacturing  Company  sold  to  the 
plaintiff  was  a  material  of  such  composition  or 
character  as  would  be  embraced  within  the  tevius 
of  the  foregoing  statute,  then  I  instruct  you  that 
the  defendant,  in  such  event,  would  be  guilty  of 
negligence  for  failing  to  label  the  primer  in  the 
manner  required  by  that  statute;'  for  the  reason 
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that,  as  given  above,  this  statute  applies  [321]  only 
to  the  named  articles  when  they  are  in  their  un- 
adulterated condition;  that  the  Laws  of  1931  define 
explosives  and  govern  the  handling  of  the  explo- 
sives, and  this  material  does  not  come  within  either 
the  definition  nor  does  the  statute  here  properly 
apply  to  the  sale  of  roofing  primer  intended  for 
application  to  an  exterior  surface  of  a  building. 

"The  defendant  excepts  to  that  portion  of  the 
instructions  in  which  the  Court  instructed  the  jury, 
in  effect,  that  there  has  been  some  reference  to  the 
regulations  of  the  Interstate  Commerce  Commis- 
sion during  the  evidence  and  you  are  instructed  that 
the  regulations  of  the  Interstate  Commerce  Com- 
mission as  to  the  labeling  of  flammable  materials 
are  concerned  with  the  hazards  connected  with  the 
shipment  of  such  materials  in  closed  containers; 
therefore,  you  should  wholly  disregard  anything 
which  you  may  have  heard  concerning  the  Inter- 
state Commerce  Commission  regulations. 

''This,  of  course,  withdraws  from  the  jury  any 
consideration  of  those  regulations,  when,  as  a  mat- 
ter of  fact,  there  is  evidence  that  such  regulations 
are  recognized  in  the  industry  as  being  the  measure 
of  diligence  or  measure  of  care  to  be  exercised  by 
manufacturers  in  labeling  their  products,  whether 
they  are  actually  for  use  or  transportation  in  in- 
terstate commerce  or  not,  and  there  is  evidence  that 
they  are  the  only  kno^^^l  published  regulations  hav- 
ing to  do  with  labeling  of  materials  of  the  nature 
of  this  primer.  [322] 

"The  Court:    I  didn't  give  it  in  just  the  way  that 
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it  was  proposed,  but  your  statement  sufficiently  iden- 
tifies it.  It  was  Plaintiff's  Requested  Instruction 
No.  4. 

''Mr.  Lowe:  Yes,  I  recognize  there  was  some 
slight  change  in  phraseology, 

"The  Court:  Your  reason,  however,  goes  to  the 
instruction  that  I  gave. 

"Mr.  Lowe:  Goes  to  the  instruction  as  given, 
yes. 

"The  Court:     Yes. 

"Mr.  Lowe:    I  believe  that  is  all.  I  thank  you. 

"Mr.  Graves:  May  I  just  make  a  further  sug- 
gestion, Mr.  Lowe? 

"The  Court:     Yes,  all  right. 

I  suppose  that  your  definite  exception  to  Plain- 
tiff's Proposed  Instruction  No.  2  would  be  suffi- 
cient to  include  it,  but  I  presume  you  wish  the  rec- 
ord to  show  an  exception  to  my  having  made  an 
exception  to  those  proposed  instructions  of  those 
which  I  gave,  I  gave  a  number  of  those,  where  I 
made  the  exception  that  'except  for  this  statute?' 

"Mr.  Lowe :  Mr.  Graves  just  called  my  attention 
to  that. 

"Defendant  further  excepts  to  any  reference  in 
the  instructions  including  in  the  definition  of  neg- 
ligence or  with  reference  to  negligence  the  statutory 
prohibition  contained  in  Remington's  Revised  Sta- 
tute 70.74.300,  and  [323]  excepts  to  the  statutoiy 
reference  in  the  instructions  regarding  negligence 
in  sending  out  or  selling  or  giving  to  the  i^laintiff 
material  of  an  inherently  dangerous  character,  for 
the  reason  that  the  evidence  here  establishes  that 


320  Panther  Oil  &  Grease  Mfp.  Co.  vs. 

this  material  is  not  inherently  dangerous,  in  any 
event,  unless  improperly  used,  and  it  is  not  inher- 
ently dangerous  if  used  as  expected  to  be  used, 
namely,  on  the  outdoor  roof  of  a  building. 

"Mr.  Graves:  There  is  one  point  that  I  would 
like  to  discuss  with  your  Honor  briefly,  and  I  have 
not  been  able  to  follow  the  instructions  as  carefully 
as  I  should  like  to. 

''The  gist  of  the  instruction  to  which  I  wish  to 
refer  is  to  this  general  effect:  the  fact  that  the 
manufacturer  does  not  intend  to  have  his  product 
used  in  a  certain  way  is  no  defense  if  he  should 
have  anticipated  that  it  would  have  been  used  in 
that  manner.  Now  that  is  not  an  exact  quotation, 
your  Honor,  but  I  think  that  is  the  gist  of  the 
instruction. 

**The  matter  that  I  would  like  to  point  out  there 
is  this:  There  is  evidence,  and  I  think  undoubtedly 
your  Honor  had  in  mind  the  heating  of  the  primer 
over  the  fire. 

'The  Court:     Yes. 

"Mr.  Graves:  What  I  have  in  mind  is  that  the 
instructions,  or  this  instruction,  is  broad  enough  to 
permit  the  .iury  to  draw  the  inference  that — well, 
lot  mo  <ro  back.  [824] 

"There  are  two  elements  that  I  think  the  plain- 
tiff must  prove:  (1)  that  the  primer,  as  they  said 
in  the  pretrial  conference,  constituted  a  trap  be- 
cause it  was  so  viscous  that  it  could  not  be  applied 
unless  it  was  heated,  and  that  from  that  we  must 
have  anticipated  it  would  be  heated.  Now  the  fact 
is  that  there  is  evidence  in  the  record  which  would 
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indicate  that  the  primer  is  not  viscous  unless  it  is 
chilled,  and  the  jury  might  very  well  draw  the  in- 
ference that  this  instruction  applies  to  the  pur- 
chaser placing  the  product  in  a  cold  storage  ware- 
house and  keeping  it  there  until  they  were  ready 
to  apply  it.  In  other  words,  the  instruction  is  broad 
enough  in  its  context  to  refer  both  to  the  chilling 
of  the  product  by  the  purchaser,  as  well  as  to  the 
subsequent  heating  of  the  product  by  the  pur- 
chaser. 

"Bo  T  make  myself  clear  to  the  Court  in  that 
respect  ? 

"The  Court:    I  am  not  sure  that  I  follow  you,  no. 

"Mr.  Graves:  Well,  the  instruction  is  the  fact 
it  is  used  in  a  certain  way  is  no  defense  if  the 
manufacturer  should  have  anticii^ated  that  use.  Now 
I  apprehend  that  the  jury  may  deem  that  the  chill- 
ing of  this  product  by  placing  it  in  cold  storage 
is  a  use  that  the  manufacturer  did  not  apprehend 
and  yet  is  excused  by  this  instruction,  and  I  don't 
think  that  was  the  intention  of  the  Court.  At 
least 

'^The  Court:     No,  I  didn't  have  that  in  mind. 

"Mr.  Graves:  It  is  my  feeling  that  there  were 
two  uses  here  that  the  manufacturer  could  not  an- 
ticipate: first,  placing  it  in  the  cold  storage  and 
chilling  it  and  then  placing  it  over  a  fire  to  relieve 
that  chill,  and  that  the  instruction  intends  to  re- 
late only  to  the  subsequent  improper  usage. 

''The  Court:  I  think  the  one  that  you  refer  to 
is  Plaintiff's  No.  8,  which  I  modified  somewhat  as 
I  gave  it.  It  is: 
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'You  are  instructed  that  the  fact,  if  it  be  a  fact, 
that  the  manufacturer  does  not  intend  that  his 
product  shall  be  used  in  a  certain  way  will  not  re- 
lieve him  from  liability  for  damages  to  one  attempt- 
ing to  so  use  it  if  the  manufacturer,  as  an  ordi- 
narily prudent  person,  had  reason  to  believe  that 
it  would  be  so  used,  and  from  directions  or  in- 
structions or  information  furnished  by  the  manu- 
facturer a  person  of  ordinary  intelligence  would 
conclude  that  it  might  safely  be  so  used.' 

I  know  of  no  directions  or  instructions  or  infor- 
mation in  evidence  in  this  case  that  the  product 
may  be  put  in  cold  storage.  There  is  evidence  on 
the  other  points  here,  that  is,  from  the  standpoint 
of  the  plaintiff  in  their  argument  that  this  doesn't 
apply  to  the  primer,  and  so  on.  They  [326]  argue, 
of  course,  or  contend  that  a  person  could  conclude 
from  the  pamphlet  furnished  here  that  they  can 
safely  heat  it.  This  qualifying  language  that  I  put 
in,  I  think,  would  keep  the  jury,  if  they  follow  the 
evidence,  from  concluding  that  that  was  intended 
to  refer  to  putting  it  in  cold  storage. 

''Mr.  Graves:  Well,  I  am  not  entirely  clear, 
frankly.  I  would  like  to  take  an  exception  to  that. 

"The  Court:  Yes,  all  right,  you  may  take  an 
exception. 

"Mr.  Graves:  That  the  instruction  is  broad 
enough  to  refer  both  to  the  placing  of  the  primer  in 
cold  storage  and  retaining  it  in  cold  storage  until 
the  time  that  it  was  used,  and,  since  it  is  subject  to 
interpretation  and  the  further  interpretation  that 
thereafter,  to  relieve  the  primer  of  the  chill  so  con- 
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tracted,  it  would  be  proper  to  place  it  upon  a  fire, 
that  is  a  use  that  no  manufacturer  could  have  an- 
ticipated and,  therefore,  should  not  have  been  given 
to  the  jury. 

"I  state  that  with  some  deference,  your  Honor, 
})ut  it  did  seem  to  me  it  was  broad  enough  to  cover 
those  two  situations. 

"The  Court:     All  right.  You  may  bring  in  the 

"I  might  say  that  one  thing  that  might  make 
counsel  a  little  less  concerned  is  the  practice  in 
Federal  Court  of  not  to  send  these  typed  instruc- 
tions to  the  jury,  so  that  it  [327]  is  always  prob- 
lematical how  many  they  really  remember,  anyway. 

"Mr.    Graves:      I    think    we    sometimes    assume 

memory  on  the  part  of  the  jury  that  we  may  not 

be  able  to  exercise  ourselves." 
***** 

(The  cause  was  submitted  to  the  jury  at  6:25 
p.m.,  this  date.  May  7,  1954.)  [328] 

RULING  ON  MOTIONS 

Be  It  Remembered  That  the  above-entitled  cause 
came  on  for  hearing  before  the  Honorable  Sam  M. 
Driver,  Judge  of  the  said  Court,  at  Spokane,  Wash- 
ington, on  May  28,  1954,  on  plaintiff's  motion  for 
a  partial  new  trial  and  defendant's  motion  for 
judgment  notwithstanding  the  verdict  or  for  par- 
tial new  trial;  counsel  being  present  as  during  the 
trial  of  the  said  cause,  except  that  Ben  H.  Kizer 
appeared  and  made  argument  on  behalf  of  defend- 
ant's motion. 
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(After  hearing  argument  by  counsel  for  the  re- 
spective parties,  the  Court  made  the  following  oral 
rulings  on  the  motions.)   (T1701-1705) 

"The  Court:  Well,  if  that  is  all  the  argument, 
I  will  try  to  briefly  state  my  conclusions  here,  and 
I  can  do  so  by  adopting,  in  part,  the  argument  of 
counsel  on  both  sides,  as  I  need  not  repeat  it  or 
attempt  to  summarize  it  at  length. 

"I  might  say,  however,  that  this  case  was  one 
[329]  which  presented,  to  me,  unusual  difficulties. 
I  think  at  one  moment  in  the  trial  I  remarked,  in 
the  absence  of  the  jury,  that  the  case  simply  bristled 
with  difficulties. 

"This  statute  gave  me  a  great  deal  of  trouble. 
I  was  first  inclined  to  think  that  it  didn't  apply, 
and  it  seemed  to  me  a  strange  thing  that  we  should 
have  this  statute  that,  while  the  evidence  isn't  too 
clear  about  it,  it  seemed  to  me  had  been  observed 
in  the  breach.  For  the  most  part,  it  obviously  was 
not  being  enforced  as  to  products  similar  to  the 
ones  involved  in  the  suit. 

"But,  after  exhaustive  argument  and  mature  con- 
sideration, I  came  to  the  conclusion  that,  under  the 
evidence  here,  it  was  proper  for  me  to  submit  it 
to  the  jury  for  the  jury  to  determine  whether  or 
not  the  roof  primer  was  a  material  substantially 
similar,  substantially  the  same  kind  and  equally 
as  dangerous,  as  the  naphtha  or  gasoline  specifically 
mentioned  in  the  statute;  and  I  am  in  accord  with 
Mr.  Williams'  statement  that  there  was  evidence, 
;  t  least,  that  this  was  a  mechanical  mixture,  rather 
than  a  chemical  compound,  and  that  it  was  equally 
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or  about  as  volatile  and  explosive  and  combustible 
as  gasoline  and  more  combustible  and  more  danger- 
ous than  many  grades  of  naphtha. 

"And  if  I  had  it  to  do  over  again — of  course, 
hindsight  is  always  better  than  foresight  or  one's 
judgment  during  the  heat  and  rush  of  a  jury  trial 
— I  would  have  [330]  instructed  that  the  jury  must 
find  that  the  roof  jjrimer  was  of  substantially  sim- 
ilar character  to  the  naphtha  or  gasoline  specifically 
mentioned,  but  that  was  the  basis  on  which  the 
case  was  argued  and,  if  there  had  been  any  argu- 
ment to  the  contrary,  that  any  combustible  mate- 
rial would  have  to  be  labeled  regardless  of  whether 
it  were  similar  to  or  equally  as  dangerous  as  naph- 
tha or  gasoline  mentioned  in  the  statute,  I  cer- 
tainly would  have  instructed  the  jury,  but  I  didn't 
do  so  because  the  question  didn't  seem  to  be  raised 
or  the  jury  misled  as  to  the  application  of  the 
statute. 

''It  is  a  close  question  and  one  concerning  which 
I  still  have  doubts,  but,  having  resolved  it  and  sub- 
mitted the  case  to  the  jury  on  the  basis  of  it,  I 
don't  think  I  should  change  my  conclusion  at  this 
time  regarding  the  applicability  of  the  statute. 

"Now  on  the  question  of  the  motion  for  jiartial 
new  trial  on  the  question  of  damages,  the  jury's 
verdict  was  low,  perhaps  lower  than  I  should  have 
found  if  I  had  had  the  responsibility  of  finding  the 
amount  of  damages,  I  don't  know.  I  prefer  not  to 
draw  conclusions  of  that  kind  when  I  haven't  the 
responsi])ility.  I  do  think  that  there  isn't  anything 
here  to  indicate  that  the  jury  was  influenced  by 
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prejudice  and  passion,  and  there  is  nothing  here,  it 
seems  to  me,  to  show  that  the  jury  went  beyond  the 
undisputed  evidence  in  finding  the  amount  which 
they  did  in  their  verdict.  [331] 

"While  it  is  true  that  under  the  Federal  prac- 
tice, and  apparently  under  the  Washington  State 
practice,  as  well,  that  in  a  proper  case  a  new  trial 
may  be  granted  on  separate  issues,  I  have  the  feel- 
ing that  that  sort  of  relief  should  be  sparingly 
granted,  because  you  just  can't,  it  seems  to  me,  in 
fairness,  divide  jury  verdicts  up  into  compartments 
and  treat  them  like  a  problem  in  logic,  because 
jurors  are  not  required  to  be,  and,  as  a  rule,  are 
not  logical,  and  it  seems  to  me  that  one  who  elects 
to  have  a  jury  trial  should  take  the  bitter  with  the 
sweet,  the  disadvantages  as  well  as  the  advantages 
of  a  jury  determination. 

''And,  while  it  may  be,  as  Mr.  Williams  argued 
here,  I  am  not  inclined  to  dispute  that,  that  there 
was  a  separate  finding  here,  that  the  jury  first 
found  liability  and  then  went  on  to  the  question  of 
the  amount  of  damages,  it  is  awfully  hard  to  segre- 
gate the  influences  of  the  two  with  a  jury  where 
the  jury  is  called  upon  to  pass  on  the  two  questions, 
and  I  have  the  definite  impression,  while  I  don't 
say  it  as  a  matter  of  fact,  I  have  the  definite  im- 
pression that,  to  say  the  least,  it  is  extremely  doubt- 
ful to  me  in  my  mind,  that  the  plaintiff  would  have 
recovered  at  all  in  this  case  if  it  hadn't  been  for 
the  statute  which  was  submitted  to  the  jury.  And 
it  is  pretty  hard  to  say  that  some  of  these  jurors, 
who  would  not  have  found  for  the  plaintiff  had 
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it  not  been  for  the  statute,  were  not  to  some  de- 
gree influenced  as  to  the  [332]  amount  as  to  the 
matter  of  damages. 

"So  that  if  you  give  a  partial  verdict,  unless  it 
is  a  clear-cut  case,  it  seems  to  me  it  is  somewhat 
unfair  to  the  other  party,  and  I  am  inclined  to 
think  if  there  should  be  a  new  trial,  it  should  be 
a  new  trial  on  both  the  issue  of  liability  and  on  the 
issue  of  damages,  and  neither  side  seems  to  favor 
that  sort  of  treatment. 

''Now  that  may  be  a  rather  practical  way  to  look 
at  things,  but  I  have  in  mind  that  some  of  our 
eminent  authorities  on  procedure,  such  as  Professor 
Moore,  who  is  the  author  of  perhaps  one  of  the 
best  known  works  on  Federal  Procedure,  in  his  de- 
fense of  the  jury  system  and  general  verdicts,  says 
frankly  that  the  jury  verdict,  particularly  the  gen- 
eral verdict,  is  the  answer  of  the  man  in  the  street 
to  judicial  controversies;  that  you  can^t  pin  point 
it  and  say  that  it  is  an  answer  according  to  the  law 
as  embodied  in  the  court's  instructions  and  the  facts 
as  submitted;  it  is  over-all  rough  justice,  the  an- 
swer of  the  man  in  the  street,  and,  as  Professor 
Moore  says,  'earthy  justice'  that  the  jury  dis- 
penses. 

"Now  this  is  'earthy  justice,'  and  T  just  have  the 
feeling  that  I  wouldn't  be  justified  in  giving  a  pav- 
tial  retrial  to  either  side  here  under  the  circum- 
stances, so  that  I  think  the  ruling  of  the  Court  will 
be  that  all  of  the  motions  mil  be  denied." 

[Endorsed] :    Filed  September  8,  1954. 
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[Endorsed] :  No.  14521.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Panther  Oil  &  Grease 
Manufacturing  Company,  a  corporation,  Appellant, 
vs.  John  Norman  Segerstrom,  as  administrator  of 
the  Estate  of  H.  N.  Segerstrom,  deceased.  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Eastern  District  of 
Washington,  Northern  Division. 

Filed:  September  20,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14521 

JOHN  NORMAN  SEGERSTROM,  as  Adminis- 
trator of  the  Estate  of  H.  N.  Segerstrom,  De- 
ceased, Plaintiff-Appellee. 

vs. 

PANTHER  OIL  &  GREASE  MANUFACTUR- 
ING COMPANY  a  Texas  Corporation, 

Defendant- Appellant. 

APPELLANT'S  STATEMENT  OF  POINTS 
ON  APPEAL 

1.  The  testimony  by  Mr.  McGivern,  giving  his 
opinion  as  to  why  manufacturer's  labeled  products, 
having  a   flash  point  of   150°   or  less  is   hearsay, 
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speculative,  not  a  subject  of  expert  testimony  and 
not  admissible. 

2.  The  respondent  was  adequately  warned  that 
the  product  furnished  him  by  the  appellant  should 
not  be  heated. 

3.  The  proximate  cause  of  plaintiff's  damage  was 
the  unanticipated  conduct  of  plaintiff  in  placing  the 
product  over  an  open  flame. 

4.  The  resi^ondent,  through  his  employees,  was 
aware  of  the  danger  of  heating  the  product  and  was, 
therefore,  negligent  as  a  matter  of  law  and  assumed 
the  hazards  in  heating. 

5.  The  construction  and  application  of  the  Re- 
vised Code  of  Washington,  Section  70.74.300  was 
for  the  Court  to  determine  and  should  not  have 
been  left  to  the  jury. 

6.  The  Washington  Statute  RCW  70.74.300  does 
not  intend  to  and  does  not  apply  to  a  commercial 
product  such  as  the  roof  coating  in  question. 

Dated  this  14th  day  of  September,  1954. 

PAINE,  LOWE,  COFFIN,  ENNIS 
&  HERMAN, 
/s/  R.  E.  LOWE 

GRAVES,  KIZER  &  GRAVES, 
/s/  PAUL  H.  GRAVES, 

Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  September  20,  1954.   Paul  P. 
O'Brien,  Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STIPULATION  TO  CONSIDER  ORIGINAL 
EXHIBITS 

It  is  stipulated  between  the  parties  that  the  court 
may  consider  the  original  exhibits  without  the  same 
being  incorporated  into  the  printed  record,  except 
insofar  as  excerpts  are  incorporated  into  the  nar- 
rative statement  of  testimony. 

Dated  this  14th  day  of  September,  1954. 

GRAVES,  KIZER  &  GRAVES, 
/s/  PAUL  H.  GRAVES 

PAINE,  LOWE,  COFFIN,  ENNIS 
&  HERMAN, 
/s/  R.  E.  LOWE, 

Attorneys  for  Appellant 

CASHATT  &  WILLIAMS, 
/s/  JEROME  WILLIAMS, 
Attorneys  for  Appellee 

[Endorsed] :  Filed  September  20,  1954.  Paul  P. 
O'Brien,  Clerk. 
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JURISDICTION 

The  action  was  commenced  in  the  Superior  Court  of 
Spokane  County,  Washington,  on  the  5th  day  of  0<'to- 
ber  1953  by  service  of  summons  and  complaint.  (R.  ?>). 
On  October  23,  1953,  the  defendant  filed  its  Petition 
for  Removal  to  the  United  States  District  Court  f* ti- 
the Eastern  District  of  Washington.    (R.  3). 

The  plaintiff  is  and  was  a  citizen  and  resident  of  Spo- 
kane County,  Washington  in  the  Eastern  District,  and 
the  defendant  is  and  was  a  corporate  citizen  of  the  State 
of  Texas.  (R.  4-5).  This  action  was  a  civil  action  to  re- 
cover damages  for  breach  of  express  or  implied  war- 
ranty, for  $361,000.00.  (R.  4).  Petition  and  Bond  were 
duly  filed  and  notice  served.  (R.  6). 

The  case  was  tried  to  a  jury  with  a  verdict  for 
$111,035.00.  (R.  34)  and  judgment  entered  thereon  May 
10,1954.  (R.  35). 

On  May  17, 1954  Motion  for  Judgment  Notwithstand- 
ing Verdict,  or  for  Partial  New  Trial  was  served  and 
filed.  (R.  36.  The  motions  were  denied  June  14,  1954. 
(R.  40-41).  On  June  23, 1954  the  defendant  gave  Notice 
of  Appeal  (R.  42)  and  duly  filed  a  Cost  and  Super- 
sedeas Bond.  (R.  42-44). 

On  June  26, 1954  the  time  for  filing  the  record  in  this 
court  was  extended  to  and  including  September  21, 
1954.  (R.  44-45). 

The  jurisdiction  of  the  District  Court  is  based  upon 
Title  28,  §§  1441-1449  USCA. 


The  jurisdiction  of  this  court  is  based  upon  Title  28 
USCA,  §  225,  (§  128  of  Judicial  Code)  as  amended. 

ABSTRACT  OF  FACTS 
PLEADINGS 

The  case  was  tried  upon  an  Amended  Complaint 
(R.  7-12)  and  Amended  Answer  to  Amended  Com- 
plaint. (R.  13-17).  The  plaintiff  alleged  that  he  pur- 
chased from  defendant,  through  its  agent,  roofing  ma- 
terials, called  "Battleship  roof  coating"  and  "Battle- 
ship roof  primer"  (R.  7-8).  That  the  estate  of  which 
plaintiff  was  administrator  owned  a  large  concrete  cold 
storage  warehouse  building  and  two  adjacent  frame 
warehouses,  together  with  stock  and  equipment.  (R.  8). 

That  on  July  8,  while  plaintiff's  employees  were 
applying  Battleship  roof  primer  and  were  using  due 
care,  the  roof  primer  violently  exploded  and  ignited, 
setting  fire  to  the  buildings,  and  substantially  destroyed 
the  buildings  and  contents.  (R.  9). 

He  alleged  the  explosion  and  fire  were  proximately 
caused  by  negligence  and  carelessness  of  the  defendant, 
in  that  the  Battleship  roof  primer  was  highly  inflam- 
mable and  explosive ;  that  the  defendant  knew  or  should 
have  known  that  fact  and  wholly  failed,  by  labeling  the 
containers  or  otherwise,  to  warn  plaintiff  and  plain- 
tiff's employees.  (R.  9-10). 

(At  the  pre-trial  conference  plaintiff  withdrew  all 
allegations  and  claims  as  to  breach  of  warranty,  express 
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or  implied,  and  announced  that  he  relied   solely  on 
claims  of  negligence.)  (R.  21). 

By  its  Amended  Answer,  defendant  admitted  the  sale 
by  its  agent  and  denied  the  allegatioiLs  as  to  represen- 
tations or  warranties  by  the  agent.  (R.  13).  Defendant 
admitted  that  the  plaintiff  ordered  Battleship  I'oof 
coating  and  Battleship  roof  primer,  admitted  the  sale, 
and  denied  all  of  the  allegations  of  negligence.  (R. 
14-15). 

Affirmatively,  the  defendant  alleged : 

First:  Contributory  negligence  by  the  plaintiff  and 
his  agents.  (R.  15). 

Second :  That  plaintiff  was  furnished  an  instruction 
pamphlet  but  failed  to  follow  the  same  or  communicate 
the  same  to  his  employees.  (R.  16). 

Third:  That  the  defendant's  employees  placed  the 
Battleship  primer  in  open  containers,  over  an  open  fire, 
knowing  that  it  was  dangerous  and  there  was  danger 
of  fire.  (R.  16). 

Fourth :  That  the  merchandise  was  sold  pursuant  to  a 
written  order  signed  by  the  plaintiff  and  accepted  by 
the  defendant,  which  provided,  in  substance,  that  there 
were  no  conditions  or  agreements  not  shown  in  the 
original  copy,  and  no  statement  or  agreement  should 
vary  any  part  of  the  written  agreement  or  be  binding 
upon  the  company  or  buyer ;  that  the  buyers  agree  that 
the  company  has  made  no  representations  or  warran- 


ties  express  or  implied  not  shown  in  the  order.  (R. 
16-17). 

A  pre-trial  order  was  entered  (R.  17-22),  as  a  part  J 
of  which  it  was  stipulated  so  far  as  material : 

II.  That  Battleship  primer  is  made  according  to 
specifications ;  that  it  is  a  uniform  product  as  shipped 
by  the  defendant,  and  all  barrels  of  Battleship  received 
by  the  plaintiff  were  uniform  as  to  contents  when 
shipped.  (R.  19). 

The  contentions  of  the  parties  were  stated  to  be — 
On  behalf  of  the  plaintiff,  in  substance : 


That  the  defendant  knew  or  should  have  known  that 
the  Battleship  primer  was  inherently  dangerous  and 
did  not  warn  plaintiff  in  some  way  of  its  dangerous  na- 
ture. (R.  20),  and 

II. 

That  the  product  could  not  be  applied  without  heat- 
ing, which  the  defendant  knew  or  should  have  known, 
and  the  defendant  knew  or  should  have  known  that 
heating  would  render  the  material  dangerous  and  sub- 
ject to  explosion  or  ignition  of  volatile  gases  while  be- 
ing heated.  (R.  20-21),  and 

III. 
That  the  sale  of  the  product  was  in  violation  of  the 
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Revised  Code  of  Washin^^on  §  70.74.300,  because  tlie 
.containers  were  not  labeled  ''explosive"  (R.  21). 

IV. 

The  plaintiff  withdrew  all  allegations,  claims  or 
contentions  as  to  breach  of  warranty,  express  or  im- 
plied, and  relied  solely  upon  negligence.  (R.  21). 

As  a  part  of  the  pre-trial  order,  the  defendant  made 
the  following  contentions: 

I. 

That  Battleship  primer  was  not  inherently  dangerous 
and  defendant  neither  knew  or  could  have  known  it 
was  such.  It  is  not  an  explosive.  (R.  21). 

XL 

Plaintiff  signed  an  order  blank  which  barred  him 
from  any  reliance  upon  representations  other  than  those 
contained  in  the  order  blank  and  instruction  pamphlet. 
(Ex.  14)  (R.  21),  and 

III. 

Defendant  gave  plaintiff  written  instructions  as  to 
use  and  no  fire  would  have  occurred  if  they  had  been 
followed.  (R.  21-22),  and 

IV. 

The  employees  of  the  plaintiff  exposed  the  primer  to 
an  open  fire  inside  of  a  building,  realizing  that  such 
action  was  dangerous,  and  the  plaintiff  assumed  the 
risk.  (R.  22). 


6 
EVIDENCE 

There  is  no  question  on  the  amount  of  damages.  All 
of  that  evidence  is  omitted  from  the  record.  The  trial 
commenced  on  Monday,  April  26th  and  continued 
through  Saturday,  May  8th. 

Tlie  defendant  manufactures,  among  other  things,' 
roofing  materials  which  are  sold  under  the  general  des- 
ignation of  Battleship  products.  (Ex.  14),  and  one  of 
these  products  is  roofing  primer.  (R.  59,  Ex.  14),  which 
is  used  on  old  roofs  to  furnish  waterproofing.  (R.  198- 
199).  These  products  are  made  from  asphalt,  a  petrol- 
eum residue  (R.  272,  275)  and  the  primer,  sold  by  de- 
fendant in  this  case,  was  manufactured  to  its  specifica- 
tions by  the  Standard  Oil  Company  of  Indiana,  at  Cas- 
per, Wyoming,  and  is  known  as  a  cut  back  asphalt  and 
for  a  cold  application  process.  (R.  190,  191,  194,  199, 
204,238,239,269-273). 

i 

The  Standard  Oil  Company  distills  crude  oil  and 
under  a  controlled  heat  process,  remanufactures  the 
lighter  naphthas,  which  are  pumped  off  to  a  storage 
area,  and  step  by  step,  heavier  kerosenes,  lubricating 
oils  and  fuel  oil  until  there  is  left  in  the  last  still,  asphalt, 
a  heavy  viscous  residue.  (R.  238,  239,  243,  246,  270). 

The  particular  product,  that  is.  Battleship  primer, 
is  compounded  as  follows:  (Known  in  the  distillery  as 
C  K  87    R.  246). 

The  asphalt  at  a  temperature  of  about  400  degrees  is 
pumped  into  a  blowing  tank  and  air  blown  through  it 


at  a  pressure  of  100  i)()ini(ls  (K.  240)  and  at  a  tempera- 
ture of  some  490  to  49;"3  degrees  fahrenlieit.  This  changes 
the  properties  of  the  asphalt  and  this  type  is  used 
only  for  cold  roofing.  (R.  240).  It  is  then  pumped 
into  a  mixing  tank  in  which  there  has  l)een  placed 
a  stated  amount  of  heavier  naphtha  as  a  dihient. 
(F.  240,  241,  242).  After  a  certain  amount  of  mixing, 
samples  are  taken  for  testing  and  such  a  test  requires 
about  a  day  in  the  laboratory.  If  the  sample  is  found  to 
be  up  to  specifications,  materials  are  added,  if  that  can 
be  done,  but  if  certain  standards  are  found  wanting,  the 
whole  tank  full  goes  to  the  "slop  tank"  and  is  there 
worked  over.  (R.  242,  243).  If  any  foreign  substance 
is  found  in  it  the  whole  batch  is  slopped  (R.  243).  If 
the  test  meets  specifications,  the  material  is  pumped 
directly  into  a  transport  truck  and  hauled  to  Denver. 
As  each  truck  is  loaded  from  the  big  mixing  tank,  a 
sample  is  taken  and  tests  made.  A  copy  of  these  tests 
with  a  bill  of  lading  is  sent  by  the  driver,  which  are  de- 
livered to  the  Motor  Royal  Oil  Company  at  Denver, 
which  does  the  packaging  of  this  product  for  the  de- 
fendant. (R.  246,  266).  The  Motor  Royal  Oil  Company 
at  Denver  uses  no  gasoline  in  its  operations  except  a 
55  gallon  drum,  kept  on  hand  for  motor  fuel,  and  is  kept 
under  lock  and  key.  (R.  272).  Gasoline  is  never  used 
as  a  diluent  at  the  refinery,  first,  because  it  is  not  satis- 
factory, and,  second,  it  is  the  most  expensive  product 
in  a  refinery.  (R.  244,  246),  in  fact  gasoline  is  a  com- 
pound and  as  such  is  not  produced  directly  in  the  refin- 
ing process.  (R.  243). 

There  is  no  physical  or  other  connection  between  the 
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gasoline  storage  area  and  the  asphalt  plant  at  the  refin- 
ery, and  they  are  some  two  hundred  yards  apart.  It  is 
physically  impossible  for  gasoline  such  as  found  in 
plaintiff's  product  to  get  into  the  roofing  asphalt.  (R. 
243),  and  it  would  immediately  show  up  in  the  test  of 
the  load.  (R.  240-243). 

This  material  is  shipped  from  the  refinery  at  a  tem- 
perature of  about  209  degrees  and  it  loses  10  to  20 
degrees  in  transportation.  At  the  packaging  plant  it 
is  pumped  directly  into  another  vat  (R.  272),  where  it 
is  heated  and  then  placed,  wdthout  any  further  treat- 
ment or  change,  in  various  casks,  barrels  and  cans  (R. 
269)  while  at  a  temj^erature  of  about  219  degrees  (R. 
272).  The  particular  order  was  contained  in  various 
carload  shipments  from  the  Denver  plant  to  the  River- 
side warehouse  (a  public  w^arehouse  in  Spokane). 
(R.  190,  192,  193,  194,  273,  Ex.  50,  51,  52,  53,  54  and 
56),  and  was  delivered  by  auto  freight  carrier  to  the 
defendant.  (R.  191,  204,  269  and  273).  If  any  packages 
are  damaged  in  transit  between  Denver  and  Spokane, 
the  w^arehouse  company  returns  them  to  the  railroad 
and  they  are  not  put  in  stock.  (R.  192). 

One  of  the  tests  of  the  hazards  of  the  use  of  a  material 
is  the  flashpoint.  This  is  determined  by  an  apparatus 
and  must  be  made  exactly.  (R.  258). 

It  is  the  temperature  of  the  material  itself  when  the 
fumes  from  the  material  will  catch  fire  at  a  point  one- 
eighth  of  an  inch  from  the  surface  of  the  material  when 
protected  from  draft  by  a  protective  hood.  (R.  200- 
201).  A  small  amount  of  material  contained  in  an  open 
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cup  is  heated  in  a  hot  water  batli.  (K.  201,  27;"),  27()) ; 
a  I'lame  is  moved  nieclianically  exactly  one-eif^hth  of 
an  inch  above  the  surface  of  the  material  in  one  second 
of  time  and  the  temperature  reached  by  the  matci'ial 
when  the  flame  ignites  the  rising  fumes,  is  the  flash- 
point. This  is  known  as  the  tagliabue  cup  test,  for  con- 
venience, tag  cup,  and  specifications  for  the  test  are 
very  rigid.  (R.  114,  115,  200,  201,  275,  276,  258,  268). 
The  room  temj^erature  has  nothing  to  do  with  the  test. 
This  primer  has  a  flash  point  of  80  or  above. 

The  primer,  in  question,  when  used  out  of  doors  would 
not  flash  or  catch  fire  unless  an  open  flame  were  held 
an  eighth  of  an  inch  above  the  surface  in  still  atmos- 
phere at  the  time  it  is  being  spread.  (R.  200,  201,  224, 

225). 

Plaintiff's  order  was  delivered  to  him  by  Riverside 
Warehouse  Company  to  his  plant,  fifteen  miles  east 
of  Spokane,  about  March  first.  (R.  67,  Ex.  56) ;  the 
foreman  placed  it  in  the  cold  storage  warehouse,  (R. 
67)  which  is  normally  kept  at  a  temperature  of  about 
freezing  and  under  refrigeration.  (R.  67),  and  is  in- 
sulated with  eight  inches  of  insulation,  walls,  ceilings 
and  doors.  The  refrigeration  was  turned  off  about  that 
time  but  the  room  was  kept  closed.  (R.  76). 

There  was  mailed  to  plaintiff  by  the  defendant  an 
instructian  pamphlet.  (R.  58,  Ex.  14),  which  he  ad- 
mitted receiving.  (R.  58,  59).  He  observed  it  said:  "In- 
structions for  applying  Battleship  Asbestos  Roof  Coat- 
ing" (R.  59). 


(Pages  two  and  three  of  this  exhibit  are  reproduced 
as  an  appendix  to  this  brief).  1 

Mr.  Rosenbaum,  the  foreman,  examined  the  barrels 
of  primer,  knowing  it  was  to  be  applied  first,  and  found 
it  quite  thick.  (R.  76).  The  next  day  he  sat  it  out  on 
the  loading  platform  in  the  sun,  where  it  could  warm 
up.  (R.  68).  He  also  called  plaintiff  Segerstrom  and 
asked  if  he  had  any  instructions,  that  it  was  awfully 
thick.  (R.  68),  or  asked  for  directions,  according  to 
Segerstrom.  (R.  61).  Mr.  Rosenbaum  told  him  there 
were  no  instructions.  (R.  61,  77).  J 

On  Wednesday  morning,  Mr.  Rosenbaum 's  crew  at-l 
tempted  to  draw  the  material  out  through  the  spigot 
and  spread  it,  but  it  would  not  spread,  although  it  ran 
much  better  than  the  day  before.  (R.  68,  69,  88). 

The  foreman  and  his  men  then  made  a  crude  stove 
from  a  55  gallon  drum.  When  completed  it  lay  on  its 
side  inside  of  the  building  propped  with  bricks ;  it  had 
a  hole  in  each  end  (top  and  bottom  of  the  drum),  one 
to  feed  fuel,  the  other  to  let  out  smoke  and  draft.  On 
the  top  there  was  an  opening  about  24  inches  by  12  inch- 
es on  which  angle  irons  were  laid.  A  fire  was  built  in 
this  stove  of  apple  wood  and  after  the  fire  had  burned 
down  to  coals,  two  five  gallon  pails  of  the  material  were 
set  on  the  angle  irons  over  the  fire  to  heat.  (R.  70,  71, 
72,78,88,89). 

An  employee,  Tom  Woods,  tested  the  material  by 
sticking  his  finger  into  it  and  when  he  thought  suffi- 
ciently thin  and  warm,  carried  it  up  to  the  roof  where 
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the  workmen  applied  it.  (R.  89)  and  this  procedure  con- 
tinued through  the  forenoon.  (R.  89,  90). 

During  the  noon  hour  someone  built  up  the  fire  with 
applewood  (R.  71,  93-94).  Just  after  the  noon  houi-, 
when  the  first  pail  had  been  taken  to  the  roof,  there  was 
a  sudden  *' whoosh"  and  the  whole  room  seemed  to  catch 
fire.  (R.  91).  The  entire  building  and  contents  was  de- 
stroyed. 

Tests  of  a  similar  fire  of  apj^le  wood  built  in  such  a 
drum,  indicates  it  would  reach  a  temperature  of  950 
degrees  in  20  minutes  (R.  182,  Ex.  49,  50),  and  after 
burning  down  to  coals  the  temperature  varied. 

At  the  end  of  135  miimtes,  the  temperature  of  the 
front  bucket  was  295  degrees  and  the  rear  285  degrees. 

Mr.  Erickson  then  added  more  applewood,  as  was 
done  during  the  noon  hour.  In  10  minutes,  he  had  a 
temperature  of  480  degrees,  580  degrees,  respectively. 
In  20  minutes,  he  had  a  temperature  of  600  degrees  and 
750  degrees,  respectively.  The  graphs  on  Exhibits  49 
and  50,  being  Tests  ''A"  and  "B",  respectively,  show 
the  extreme  temperatures  and  the  length  they  lasted. 
(R.  180,181;  Ex.  49,50). 

A  viscous  material,  such  as  asphalt,  does  not  circulate 
as  water  does  when  heated.  The  bottom  becomes  over- 
heated, while  the  top  remains  comparatively  cool.  (R. 
210-211).  Even  axle  grease  can  bo  dangerous  when  so 
heated.  (R.  223). 
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Rosenbaum,  the  foreman,  and  Woods,  the  workman 
who  was  handling  the  product,  both  knew  the  danger. 
Rosenbaum  knew  it  was  dangerous  to  put  this  material 
over  a  hot  fire  and  he  detected  a  petrolehm  odor  when 
it  was  opened.  (R.  79-80) ;  he  knew  petroleum  was  in- 
flammable and  dangerous  to  have  around  a  fire.  If  he 
had  been  given  an  instruction  book,  he  would  not  have 
heated  the  product.  (R.  80-81).  He  told  Woods  to  be 
careful  "I  presumed  it  might  burn  if  it  were  spilled 
directly  over  the  fire,  (R.  72).  Woods  knew  it  might 
catch  fire  if  it  got  too  hot.  (R.  94) ,  and  Rosenbaum  told 
him  to  not  let  it  get  too  hot.  (R.  94). 

After  lunch  the  coals  were  hotter  than  they  were  be- 
fore. (R.  93). 

The  defendant  sold  approximately  5}4  million  gal- 
lons of  this  primer.  (R.  262,  263).  No  complaint  of  any 
fire  or  explosian  had  ever  come  to  it.  (R.  264,  265). 

Mr.  Urmacher,  the  Chief  Chemist,  with  twenty-five 
years  experience  in  the  manufacture  of  petroleum  prod- 
ucts and  roofing,  had  never  heard  of  an  explosion  such 
as  this.  The  product  is  intended  for  cold  application  on 
the  outside  of  a  building  roof.  (R.  199). 

The  barrel  of  primer  remained  on  the  loading  dock 
outside  of  the  warehouse  after  the  fire.  (R.  81),  and 
about  five  days  after  the  fire,  at  the  instruction  of  plain- 
tiff's attorneys,  this  cask  was  placed  under  a  machine 
shed  at  Rosenbaum 's  house.  (R.  75,  81,  82).  Several 
people  were  there  looking  at  it  at  different  times,  in- 
cluding insurance  agents,  but  otherwise  unidentified. 
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(R,  165).  A  sample  was  first  taken  from  this  bariel  in 
November,  1953,  by  the  plaintiff's  chemist,  Kniseley 
(R.  135)  and  samples  were  taken  later  })y  Mr.  Mr-fiiveJii 
the  following  March.  (R.  120).  These  samples  were  fur- 
nished to  chemists  for  the  defense.  (R.  203).  There  is 
no  material  difference  in  their  findings ;  they  all  agi'eed 
at  that  time  the  product  contained  about  7  or  8  per  cent 
of  gasoline.  (R.  124,  137,  218). 

It  is  stipulated  that  the  primer  was  a  uniform  prod- 
uct when  shipped  by  the  defendant.  (R.  19).  The  haz- 
ard of  the  material  was  in  the  gasoline  content.  (Knise- 
ley R.  138).  A  material  containing  gasoline  is  as  dan- 
gerous as  gasoline.  (McGivern  R.  138).  This  sample 
is  more  dangerous  than  straight  naphtha.  (R.  142). 

The  chemical  characteristic  was  plotted  on  a  red 
curve  on  Ex.  27.  This  gasoline  could  not  have  gotten 
into  the  product  at  the  refinery.  (R.  246-247).  The 
diluent  used  in  compounding  shows  a  different  graph. 
(R.  247).  Something  had  occurred  after  the  product 
left  the  plant.  (R.  232).  Mr.  Urmacher  did  not  question 
Kniseley 's  results.  (R.  229).  Had  the  gasoline  been  in 
the  product  at  any  time  before  leaving  the  Motor  Royal 
plant,  it  would  have  been  detected  (R.  228)  and  it  would 
have  been  impossible  to  be  mixed  in  the  trucks  or  at  the 
packaging  plant.  (R.  273). 

The  whole  story  of  the  hazard  in  these  samples  was 
the  gasoline  in  it.  (McGivern  R.  124,  Kniseley  R.  141). 
Gasoline  has  a  greater  boosting  power  than  dynamite. 
(R.  141). 
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SPECIFICATIONS  OF  ERROR 

I. 

The  court  erred  in  denying  plaintiff's  Motion  for 
Dismissal  and  for  directed  verdict  at  the  close  of  plain- 
tiff's case.  (R.  166-167). 

II. 

The  court  erred  in  denying  defendant's  Motion  for 
directed  verdict  at  the  close  af  all  the  evidence.  (R. 
289-292). 

III. 

The  court  erred  in  instructing  the  jury : 

"You  are  instructed  that  there  is  a  statute  in 
the  State  of  Washington,  Revised  Code  of  Wash- 
ington 70.74.300,  which  provides  as  follows : 

'A  person  who  puts  up  for  sale,  or  who  delivers 
to  a  warehouseman,  dock,  depot,  or  common  car- 
rier, a  package,  cask,  or  can  containing  benzine, 
gasoline,  naphtha,  nitroglycerine,  dynamite,  pow- 
der, or  other  explosive,  or  combustible  substance, 
without  having  printed  thereon  in  a  conspicuous 
place  in  large  letters  the  word  "Explosive,"  shall 
be  guilty  af  a  misdemeanor.'  " 

"You  are  instructed  that  a  violation  of  the  fore- 
going statute  would  constitute  negligence. ' ' 

"If  you  should  find  from  a  preponderance  of 
the  evidence  that  the  primer  which  defendant 
Panther  Oil  &  Grease  Manufacturing  Company 
sold  to  plaintiff  was  a  material  of  such  composi- 
tion or  character  as  would  be  embraced  within  the 
tenns  of  the  foregoing  statute,  then  I  instruct  you 
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that  the  defendant,  in  sudi  event,  would  be  K^iilty 
of  ne^Hi^enc^e  for  failing  to  label  the  ])rim(M'  in  ihc 
manner  required  by  the  statute." 

Exception  was  duly  taken  to  this  instruction  (R. 
I>16),  the  reason  being  given  that  it  ajiplies  (»nly  to  the 
items  mentioned  when  they  are  in  an  unadulterated 
condition.  Further,  that  the  statute  is  no  longer  in  ef- 
fect, and,  further,  that  the  substance  in  question  is  not 
within  the  statutory  definition  of  explosives  contained 
in  the  statute.  (R.  317) ;  and  that  the  statute  would  not 
properly  apply  to  the  sale  of  a  roofing  primer  intended 
for  application  to  an  exterior  surface  of  the  building. 

IV. 

The  court  erred  in  denying  the  defendant's  Motion 
for  Judgment  Notwithstanding  the  Verdict.  (R.  36-41 ) . 

V. 

The  court  erred  in  denying  the  defendant's  alterna- 
tive motion  for  a  partial  new  trial  on  the  issue  of  lia- 
bility only.  (R.  36,41). 

SYNOPSIS  OF  ARGUMENT 

I. 

There  is  no  negligence  on  the  part  of  the  defendant, 
because  it  could  not  be  reasonably  anticipated  that  this 
roofing,  intended  for  cold  outside  application,  would 
ever  be  placed  over  a  fire  within  a  building,  thereby 
generating  explosive  fumes.  In  many  years'  experience 
in  the  production  and  marketing  of  millions  of  gallons 
of  primer  such  a  thing  had  never  happened. 
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The  proximate  cause  of  the  accident  was  the  plain 
tiff's  own  independent  negligence.  First,  in  failing  to 
fui-nish  his  employees  the  instruction  pamphlet  when  j 
the  foreman  requested  instructions.  Second,  in  the  em- 
ployees, not  having  been  furnished  instructions,  plac- 
ing the  roofing  primer  over  an  open  fire  when  they 
knew  that  was  an  hazardous  act  and  they  must  be  care- 
ful. 

III. 

That  the  lower  court  committed  error  in  giving  to  the 
jury  an  instruction  on  the  Washington  statute  requir-j 
ing  certain  articles  to  be  labeled  "explosive,"  becausej 
first,  he  should  have  construed  the  statute  for  the  bene- 
fit of  the  jury,  second,  the  statute  on  its  face  does  nol 
apply  to  such  an  article  of  roofing  primer  or  other  prod-j 
ucts  having  a  thinner  or  vehicle  subject  to  vaporization, 
and  third,  on  its  face  applies  to  certain  products  in  theii 
original  state,  rather  than  a  container  holding  a  prod-j 
uct  with  only  a  small  percentage  of  the  named  article] 

DEFENDANT'S  NEGLIGENCE 
SPECIFICATIONS  OF  ERROR  I,  II,  IV. 

The  plaintiff's  theory  was,  as  we  understand  it  and  ii 
was  submitted  to  the  jury,  that  the  roofing  primer  was 
inherently  dangerous  since  it  would  explode  or  its 
vapors  would  ignite  when  released  under  certain  cir- 
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cumstanccs,  namely,  wlien  the  vapors  con^re^ate,  as 
they  did  in  this  room,  and  a  flame  oi-  spark  were  present. 

Under  all  the  evidence,  roofing  primer  is  desi^med 
to  be  used  for  a  certain  purpose.  Millions  of  gallons 
have  been  used  for  that  purpose  and  in  a  proper  way 
without  harm  or  disaster  to  the  user.  It  is  designed  to 
be  applied  upon  the  exterior  roofs  of  buildings  to  water- 
proof the  felt. 

There  is  no  actionable  negligence  when  the  plaintiff, 
ignoring  warnings  and  in  disregard  of  the  rules  of  com- 
mon sense,  makes  an  unexpected  and  improper  use  of 
a  material.  The  basic  rule  is  stated  as  follows: 

''The  idea  of  risk  necessarily  involves  a  recog- 
nizable danger,  based  upon  some  knowledge  of  the 
existing  facts,  and  some  reasonable  belief  that  harm 
may  follow.  A  risk  is  a  danger  which  is  apparent,  or 
should  be  apparent  to  one  in  the  position  of  the 
actor.  The  culpability  of  the  actor's  conduct  must 
be  judged  in  the  light  of  the  possibility  apparent 
to  him  at  the  time  and  not  by  looking  backward 
'with  the  wisdom  born  of  the  event'.  The  standard 
must  be  one  of  conduct,  rather  than  of  conse- 
quences. It  is  not  enough  that  everyone  can  see  now 
that  the  risk  was  great,  if  it  was  not  ajDparent  when 
the  conduct  occurred.  The  court  must  put  itself  in 
the  actor's  place." 

Prosser  on  Torts,  Page  220. 

(We  bear  in  mind  in  the  instant  case  that  the 
plaintiff  abandoned  all  claims  of  breach  of  warranty, 
express  or  implied,  and  relied  solely  upon  negligence.) 

The  plaintiff  purchased  a  disinfectant.  While  pour- 
ing from  the  bottle  into  a  can,  some  splashed  in  her 
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eye,  and  she  was  badly  injured.  The  label  said  in  part, 
''  .  .  .  made  according  to  formula  of  the  U.  S.  Govern- 
ment Hygienic  Laboratory";  that,  as  a  disinfectant, 
"it  is  safe  and  non-irritating  and  of  pleasing  odor  ..." 
Later  on,  the  user  was  told  to  dilute  it  one  gallon  of  pine 
oil  to  60  gallons  of  water,  to  stir  well  after  adding  water. 
She  testified  that  she  had  purchased  it  reljdng  upon 
the  statement  that  it  was  safe  and  non-irritating.  The 
A^ery  fact  that  it  was  three  times  stronger  than  carbolic 
acid,  as  stated  on  the  label,  required  that  the  safe  and 
non-irritating  statement  be  given  this  meaning — ^that 
it  could  not  be  construed  to  mean  that  if  the  undiluted 
disinfectant  accidentally  splashed  into  her  eye,  it  would 
cause  no  irritation  or  harm  to  the  eye.  It  was  manufac- 
tured for  and  purchased  by  the  plaintiff  for  the  pur- 
pose of  disinfecting  her  dog  kennel.  The  manufacturer 
was  held  not  liable  as  a  matter  of  law. 

Bender  v.  Wm.  Cooper, 
(111.)  55  N.  E.  2d  94. 

The  defendant  landlord  furnished  a  restaurant  own- 
er rat  poison.  This  was  a  phosphorous  paste  contained 
in  tin  cans.  An  employee  of  the  restaurant  owner,  while 
attempting  to  light  a  gas  burner,  apparently  held  the 
match  unintentionally  close  to  one  of  the  cans.  An  ex- 
plosion occurred  and  she  was  injured.  There  was  no 
warning  on  the  can  stating  that  it  was  explosive.  The 
label  read  in  part,  "This  phosphorous  paste  is  guar- 
anteed to  rid  any  premises  of  rats  or  mice."  As  a  mat- 
ter of  fact,  it  was  explosive  only  under  unusual  cir- 
cumstances, and  there  was,  therefore,  no  duty  upon  the 
defendant  to  impart  any  notice  or  warning  of  danger 
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to  the  plaintiff.  ''Notice  or  warning  of  daiigcr  is  not 
necessary  where  no  danger  is  reasonably  to  be  antici- 
pated." 

Larrimore  v.  Am.  Natl.  Ins.  Co., 
(Okla.)  89  Pac.  2,  340  (345). 

A  manufacturer  of  fireworks  was  sued  for  the  death 
of  a  youngster  who  placed  a  "spit-devil"  in  hLs  mouth. 
The  package  contained  no  warning  that  the  article  was 
poisonous,  notwithstanding  the  statute  requiring  such 
a  label.  As  a  matter  of  fact,  the  "spit-devil"  contained 
phosphorous.  It  was  shown  that  most  fireworks  of  that 
character  contain  more  or  less  phosphorous.  They  were 
intended  to  be  lighted  in  connection  with  celebrations. 

The  court  remarked  that  most  fireworks  are  wrapped 
in  red  paper,  but  that  should  not  make  them  attractive 
to  eat.  The  court  held  that  the  manufacturer  was  not 
bound  to  foresee  that  some  child  might  eat  the  article 
and  therefore  could  not  be  held  liable  for  such  action 
on  the  part  of  the  child. 

Victory  Sparkler  and  Specialty  Co.  v.  Price, 
(Miss.)  ni  So.  437. 

Where  defendant  sold  Oil  of  Mirbane,  he  placed 
thereon  a  label  stating  the  contents.  It  is  a  deadly  poison 
but  no  poison  warning  was  placed  on  it.  Later  the  pur- 
chaser mistook  the  bottle  for  mouth  gargle;  and,  in 
using  it  as  a  mouth  gargle,  he  swallowed  some  and  died. 
It  was  held  there  was  no  liability.  The  case  is  decided 
as  partly  on  proximate  cause.   But  the  court  said : 

"We  think,  under  the  facts  pleaded,  that  neither 
the  death  of  Levin  nor  a  serious  injury  to  any  per- 
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son  could  be  reasonably  apprehended  or  antici- 
pated by  the  sale  af  a  poisonous  substance,  labeled 
by  its  proper  name,  to  one  having  full  knowledge 
of  its  dangerous  character." 

Levin  v.  Muser, 

(Neb.)  194  N.W.  672.  (673). 

It  is  a  basic  rule  of  reason  that  one  is  not  liable  for 
the  result  which  he  could  not  reasonably  anticipate. 
Conditions  can  be  imagined  where  a  simple  act  results 
in  injury  to  another  where  the  injured  does  the  unusual 
and  unexpected.  For  instance,  the  City  of  Bellingham, 
Washington,  was  excavating  for  a  sewer.  In  the  middle 
of  the  afternoon,  the  crew^  quit  work  and  placed  Ighted 
flare-pots,  containing  kerosene,  to  warn  street  users 
of  the  excavation.  Some  children  climbed  into  the  ex- 
cavation, and  one  of  them  pulled  a  flare-pot  over  for 
the  purpose  of  melting  same  tar.  Kerosene  poured  from 
the  pot  onto  the  boy's  clothing,  and  he  was  burned  to 
death.  An  action  for  wrongful  death  was  dismissed. 
While  the  case  was  decided  upon  negligence  of  the  child 
itself  and  holding  that  the  flame-pot  was  not  an  attrac- 
tive nuisance,  language  used  is  in  point : 

"But  whether  the  flame-pot  w^as  accident-proof 
or  not  is  apart  from  the  issue.  No  harm  could  have 
come  to  the  deceased  if  he  had  not  himself  inter 
meddled  with  it. ' ' 


Clark  V.  Bremerton, 

1  Wash.  (2d)  689  (695)  97  P.  (2d)  112. 
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So,  in  this  case,  had  the  defendant  applied  the  cold 
roofing  according  to  the  instruction  book  and  not  in- 
termeddled by  attempting  to  heat  it,  as  he  was  told  not 
to  do,  no  harm  would  have  come  to  him. 
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THE  PROXIMATE  CAUSE  OF  THE  ACCI- 
DENT AVAS  PLAINTIFF'S  OWN  INDEPEND- 
ENT NEGLIGENCE. 

Specifications  Of  Error  I,  II,  IV. 

We  must  turn  to  an  appraisal  of  what  is  the  gist 
of  plaintiff's  case.  This  brings  us  squarely  to  a  search 
for  the  proximate  cause  of  the  fire  that  destroyed  ])lain- 
tiff 's  warehouse. 

Plaintiff's  own  case  shows  without  dispute  the  suc- 
cessive steps  that  created  this  fire. 

1.  Plaintiff  stored  this  primer  for  more  than  three 
months  (from  April  1  to  July  8,  1953)  in  an  insulated 
cold  storage  room,  wliereby  the  primer  lost  its  normal 
fluidity  (R.  68,  76,  77). 

2.  Plaintiff  failed  to  inquire  of  defendant  to  ascer- 
tain how  this  fluidity  could  be  restored  or  to  read  the 
"Battleship"  circular  given  it  which  warned  against 
heating  the  "Battleship"  products  of  defendant,  which 
included  the  primer  he  had,  Ex.  14,  and  failed  to  inform 
the  foreman. 

3.  Plaintiff's  foreman,  discovering  the  material 
was  too  thick  to  spread,  called  plaintiff  and  asked  for 
instructions,  and  was  told  there  was  none. 

In  the  words  of  Ray  Rosenbaum : 

"Then  on  Tuesday  night,  which  I  believe  was 
the  7th,  I  called  him  up  after  I  had  examined  the 
barrels,  and  was  wondering  about  the  procedure 
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of  piittins:  it  on.  I  believe  that  was  the  day  before 
the  fire.  At  that  time  I  told  him  we  were  ready  to 
piit  this  primer  on  and  that  I  had  examined  it  and 
it  was  awfully  thick,  and  asked  him  if  he  had  any 
instructions  or  if  it  took  any  pai"ticiilar  know  how 
to  put  it  on." 
(R.  68). 

And  confirmed  by  Segei*sti*om  in  this  way : 

"On  July  Gkh  he  again  called  me  and  said  he  had 
labor  aTailable  to  apply  the  roofing  and  asked  if  it 
was  all  right  to  go  ahead.  At  that  time  he  asked  me 
for  directions  as  to  how  to  apply  the  primer. 

^'I  told  Mr.  Rosenbaimi  there  were  no  instruc- 
tions on  applying  the  piimer  and  to  go  ahead  and 
put  it  on." 
(B.61). 

Rosenbairm  was  then  asked  the  question: 

*^And  if  you  had  known  the  instiiictions  told  you 
to  leare  it  in  a  waim  place  for  72  hours,  you  would 
have  done  that,  wouldn't  you?" 

Answer:  ''Well,  I  presimie  I  would." 
(B.  77). 

And  again  with  respect  to  putting  it  over  an  open 
fire: 

^*'If  I  had  been  given  an  instruction  book  which 
said  'do  not  heat  or  thin  Battleship',  I  wouldn't 
have  done  that,  as  I  usuallv  obev  order's." 
(R  80,81). 

4.  Left  to  his  own  initiative,  plaintiff 's  superintend- 
ent improvised  a  crude  and  dangerous  device  designed 
to  apply  excessive  heat  to  the  primer  as  a  means  of  re- 
storing the  fluidity,  the  loss  of  which  plaiutiff  had 
hroug^t  about  by  his  own  act  of  cold  storage. 
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5.  If  so  risky  aud  primitive  a  fire  box  as  this  was  to 
be  used,  eoiiiniou  prudence  would  have  uiaiutaiued  it 
outside  the  buildiug,  not  inside  where  fumes  would  eon- 
gi'egate. 

Amplifying  these  facts,  the  nature  of  the  lisks  taken 
in  buildiug  a  fire  directly  under  pails  containing  this 
primer  is  shown  by  the  crudity  of  the  contrivance  use<:l. 

Large  holes  were  cut  in  either  end  of  a  50-gallon  drum 
— one  to  take  the  applewood  in.  the  other  to  let  the  smoke 
out.  Then  two  holes  were  cut  in  the  top  side  of  the  dnmi 
so  that  two  buckets  containing  the  primer  would  sit 
do^^Ti  in  the  drum  directly  over  the  fire. 

True,  the  witness  says  that  he  let  the  applewood  bum 
until  it  "was  more  or  less  coals";  but.  at  the  noon  hour, 
more  applewood  was  fed  into  the  drmn  with  the  ine^^t- 
able  result  that  the  flame  must  have  flared  up  against 
the  bottom  of  the  buckets.  As  one  of  plaintiff's  chief 
expeit  witnesses.  Kniseley  said : 

•'There  is  an  awful  lot  of  careless  operation  of 
tar-pots." 
(R.  150). 

Such  "careless"  operation  is.  of  course,  intrinsic  in 
a  contrivance  so  primitive  where  there  is  no  control 
whatever  nor  any  way  of  measuring  or  regulating  the 
amount  of  heat  generated  by  the  burning  of  applewood 
immediately  imder  the  buckets. 

Fuithennore,  it  is  clear  that  plaintiff's  employees  on 
the  job  realized  tliat  they  were  taking  risks  in  heating 
tliis  primer  directly  over  the  fire.  Rhea  Rosenbaimi,  the 
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superintendent  in  charge,  testified  on  his  direct  exam- 
ination on  behalf  of  plaintiff: 

*'I  told  Mr.  Woods  to  be  a  little  bit  careful  and 
not  spill  a  bucket,  something  to  that  effect,  in 
handling  the  material  while  being  heated  on  the 
stove,  for  the  reason  I  presumed  it  might  hum  if 
it  were  spilled  directly  on  the  fire.  I  didn't  know 
to  what  extent  it  might  burn  but  I  didn't  figure  it 
would  amount  to  too  much. ' '  ( Emphasis  supplied. ) 
(R.72).  _ 

Tom  Woods,  who  looked  after  the  fire  built  directly 
under  this  primer,  testified  to  the  warning  given  him 
by  the  plaintiff's  superintendent,  as  follows: 

"Mr.  Rosenbaum  had  told  me  to  be  careful  and 
not  let  it  get  too  hot. ' ' 
(R.  24). 

And,  on  cross-examination,  Rosenbaum  further  testi- 
fied: 


"If  I  had  been  given  an  instruction  book  which 
said,  'Do  not  heat  or  thin  Battleship',  I  wouldn't 
have  done  that,  as  I  usually  obey  orders. ' ' 
(R.  80,  81). 

This  makes  it  clear  that  if  the  plaintiff  had  given  his 
superintendent  in  charge  the  pamphlet  which  defendant 
had  mailed  to  plaintiff,  with  the  intent  to  warn  him 
against  heating  it,  the  superintendent  would  not  have 
disregarded  the  warning  in  the  pamphlet,  and  the  acci- 
dent would  never  have  occurred. 

True,  as  plaintiff  so  vehemently  and  often  insisted 
at  the  trial,  the  primer  could  be  applied  by  unskilled 
labor.  But,  to  say  this  is  far  from  telling  plaintiff  that 
he  can  deprive  the  primer  of  its  fluidity  and  then  re- 
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store  it  by  means  of  his  own  devising,  in  disregard  of 
any  inquiry  or  instruction. 

So  to  bring  together  the  facts  out  of  plaintiff's  own 
case  is  to  establish  the  proximate  cause  of  the  fire.  There 
is  an  excellent  statement  of  the  rule  in  2  "Restatement 
of  Torts,"  p.  1186,  Sec.  441  (2b)  which  distinguishes 
between  remote  and  proximate  cause.  It  chiefly  deals 
with  the  intervention  of  a  third  person  but  the  rule  so 
stated  is  equally  applicable  when  the  intervening  force 
is  set  in  motion  by  the  plaintiff  himself,  or  some  agent 
of  his. 

"The  cases  in  which  the  effect  of  tlie  operation 
of  an  intervening  force  may  be  important  in  deter- 
mining whether  the  negligence  actor  is  liable  for 
another's  harm  are  usually,  although  not  exclusive- 
ly, cases  in  which  the  actor 's  negligence  has  created 
a  situation  Jiannless  until  something  further  occurs, 
but  capable  of  being  made  dangerous  by  the  opera- 
tion of  some  new  force  and  in  which  the  interven- 
ing force  makes  a  potentially  dangerous  situation 
injurious.  In  such  cases  the  actor's  negligence  is 
often  called  passive  negligence  while  the  third  per- 
son's negligence  which  sets  the  intervening  force 
in  active  operation,  is  called  active  negligence." 
(Emphasis  supplied.) 

Where  the  delivery  by  the  railroad  of  a  container 
of  inflanmaable  spirits  in  a  broken  condition  resulted 
in  a  heavy  loss  by  fire  of  the  contents  of  the  entire  car- 
load, the  Supreme  Court  of  the  State  of  Washington 
applied  the  above  rule  as  follows : 

"Undoubtedly  the  carriage  of  the  spirits  from 
Minneapolis  to  its  destination  at  Portland  with  one 
of  its  containers  in  a  broken  condition  was  an  event 
in  the  sequence  of  events  that  led  up  to  the  loss  of 


26 

the  property,  but  it  was  no  more  the  proximate 
cause  of  the  loss  than  was  .  .  .  any  other  act  com- 
mitted in  reference  to  the  property  prior  to  its 
loss." 

Rothchild  Bros.  r.  A^  P.  By.  Co., 
68  Wash.  527,  532 ;  123  Pac.  1011. 

A  railroad  violated  a  city  ordinance  by  alloT\ing  its 
engine  to  stand  in  the  street  in  excess  of  the  time  per- 
mitted by  ordinance.  The  plaintiff  walked  out  into  the 
street  around  the  front  of  the  engine,  after  the  ordi- 
nance had  thus  been  violated,  and  was  struck  by  a  mo- 
tor car,  suffering  serious  injuries.  Holding  that  the 
railroad  company's  negligence  was  not  the  proximate 
cause  of  the  injuries  sustained  b^^  plaintiff,  the  Supreme 
Court  of  Washington  said : 

"Respondent's  act  of  which  appellant  complains 
did  no  more  than  supply  a  condition  by  which  the 
injury  was  made  possible." 

Smith  V.  G.  N.  B.  Co., 

14  Wash.  2d,  245;  127  P.  2d,  712. 

See  also  to  same  effect : 

United  States  v.  Bothschild  I.  S.  Co., 
183  F.  2d,  181  (Ninth  Circuit). 

Stephens  v.  Mutual  Ltimher  Co., 
103  Wash.  1;  173  P.  1031. 

Berrtj  v.  Farmers  Exchg., 
156  W.  65,  17;  286  P.  46. 

Johanson  v.  King  Co., 

7  W.  2d,  111;  109  P.  2d,  307. 

Cook  V.  Seidenverg, 

36W.  2d,  256;  217  P.  2d,  799. 
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We  turn  to  a  few  illustrative  cases  from  other  states 
closely  related  to  the  case  at  bar,  and  in  hannony  with 
Washington  decisions. 

The  act  of  a  passenger  who  had  boarded  the  wrong 
train  through  the  actionable  negligence  of  the  carrier, 
in  alighting  while  the  train  was  in  motion,  without  be- 
ing advised  to  do  so,  was  the  act  of  a  responsible  agent 
intervening  between  the  negligence  of  the  carrier  and 
the  injuries  sustained  while  alighting,  which  precluded 
the  recovery  thereupon.  The  court  said : 

"The  maxim  of  the  law  here  a])plicable  is  that 
in  law  the  immediate,  and  not  the  remote,  cause  of 
any  event  is  regarded.  In  other  words,  the  law  al- 
ways refers  an  injury  to  the  proximate,  not  to  the 
remote,  cause.  If  an  injury  has  resulted  in  conse- 
quence of  a  certain  wax)ngful  act  or  omission,  but 
only  through  or  by  means  of  some  intervening 
cause,  from  which  last  cause  the  injury  followed  as 
a  direct  and  immediate  consequence,  the  law  will 
refer  the  damage  to  the  last  or  proximate  cause, 
and  will  refuse  to  trace  it  to  that  which  was  more 
remote.  To  the  proximate  cause  we  may  usually 
trace  consequences  with  some  degree  of  assurance, 
but  beyond  that  we  enter  a  field  of  conjecture 
where  the  uncertainty  renders  the  attempt  at  exact 
conclusions  futile." 

Chesapeake  &  Ohio  R.  Co.  v.  Wills, 
(Va.)  68  S.  E.  395,  397. 

In  violation  of  statute,  a  steamer  discharged  a  con- 
siderable quantity  of  fuel  oil  from  its  hold  into  the  wa- 
ters of  the  bay,  and  it  flooded  under  the  wharf  and 
around  the  opposite  side.  By  some  independent  means, 
a  fire  was  started  on  the  wharf  which  damages  a  vessel 
lying  on  the  opposite  side  from  the  steamer,  the  in- 
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jury  being  increased  by  the  burning  oil  which  flooded 
around  her  sides  and  which  caught  fire  from  the  burn- 
ing wharf.  It  was  held  that  the  act  of  the  steamer  in  dis- 
charging the  oil  into  the  bay  was  not  the  proximate 
cause  of  the  injury  but  only  created  a  condition  which 
made  the  subsequent  fire,  which  was  the  proximate 
cause,  more  disastrous  and  that  she  was  not  liable  for 
such  injury,  or  any  part  of  it.  This  is  a  well-considered 
case  and  has  numerous  quotations  from  texts  and  other 
cases  supporting  its  decision  on  the  question  af  proxi- 
mate cause. 

The  Santa  Rita, 
173  F.  413. 

Plaintiff  claimed  injury  from  kerosene  that  did  not 
compl}^  with  the  requirements  of  the  statute.  Just  how 
the  accident  happened  was  in  doubt,  but  the  court  held 
that  if  the  kerosene  was  poured  on  the  live  coals  in 
the  kitchen,  the  plaintiff  could  not  recover.  The  court 
said: 

''The  jury  were  also  instructed  that,  if  the  oil 
exploded  while  the  decedent  was  pouring  it  on  the 
fire  it  was  for  them  to  say  if  such  conduct  was  care- 
less. As  a  matter  of  general  understanding,  there 
is  danger  of  explosion  in  doing  such  a  thing,  and 
ordinary  prudence  does  not  countenance  it.  It  is 
below  the  standard  of  care  the  average  man  takes, 
and  can  not  fairly  be  called  the  exercise  of  due  care. 
If  the  decedent  was  burned  by  an  explosion  under 
such  conditions  everyone  in  the  exercise  of  fair 
judgment  would  call  her  in  fault.  The  evidence  of 
an  expert  that  such  an  act  might  be  done  without 
producing  an  explosion  does  not  tend  to  disprove 
the  common  knowledge  that  it  is  not  an  act  of 
safety/'  (Emphasis  supplied.) 

Olena  v.  Standard  Oil  Campany, 
(N.  H.)  135  Atlantic  27,  30. 
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Til  the  instant  case,  it  certainly  was  not  an  act  of  safe- 
ty to  take  the  chances  that  plaintiff  did  in  heating  up 
the  primer  within  the  confines  of  the  l)uilding  witli  the 
crude  device  used. 

Applying  these  principles  to  the  facts  of  this  case,  we 
enter  into  a  field  of  uncertain  conjecture  when  we  go 
beyond  the  inunediate  facts  of  the  plaintiff's  own  obvi- 
ous carelessness  to  seek  for  a  remoter  cause  of  the  fire. 
Was  plaintiff  waiTanted  in  putting  aside  the  informa- 
tion given  him  in  the  ''Battleship"  circular?  When 
plaintiff  learned  that  the  i)rimer  lacked  its  normal 
fluidity,  from  his  own  act  or  otherwise,  was  he  in  the 
exercise  of  due  care  when  he  failed  to  inquire  or  to  in- 
form himself  as  to  a  safe,  certain  method  of  restoring 
that  fluidity?  It  is  such  conjectures  as  these  that  plain- 
tiff invites  when  he  asks  the  court  to  go  beyond  his  im- 
mediate independent  and  manifest  negligence  to  seek 
for  a  remoter  cause  of  this  fire. 

As  a  corollary  in  this,  the  actual  cause  of  the  explo- 
sion and  fire  is  in  great  doubt.  By  that  we  mean  this ; — 
plaintiff's  witnesses  based  their  theory  entirely  upon 
the  basis  that  the  samples  which  they  took,  commenc- 
ing two  months  after  the  fire,  from  a  drum  which  had 
been  left  standing  unguarded  and  unprotected  all  that 
time,  contained  gasoline.  "The  gasoline  was  the  whole 
story  of  the  hazard."  (McGivern  R.  124).  "The  cause 
of  the  fire  was  the  gasoline  fumes."  (Kniseley  R.  141). 

Yet  there  was  no  physical  possibility  of  gasoline  be- 
ing in  the  primer  ^vhen  it  w^as  delivered  to  Segerstrom. 
The  refinery  has  a  better  use  for  motor  fuel  which  is 


30 

kept  in  an  entirely  separate  part  of  a  large  plant  one 
and  one-half  miles  long.  It  is  not  a  satisfactory  cut-back 
in  any  event,  and  they  use  a  solvent  more  suitable.  After 
being  given  a  complete  test  in  the  mixing  still,  it  is 
pumped  directly  into  a  tank  wagon,  carried  to  the  pack- 
aging plant  at  a  temperature  which  admittedly  would 
distill  off  any  gasoline.  It  is  then  reheated,  placed  in 
packages,  and  remains  in  the  custody  of  a  common  car- 
rier or  public  warehouse  until  received  by  the  defend- 
ant. 

The  barrels  were  then  put  into  a  refrigerated  and 
insulated  warehouse.  (It  is  true  that  Mr.  Rosenbaum 
says  that  he  thinks  that  the  refrigeration  was  turned 
off  about  that  time.)  Naturally,  it  was  found  difficult 
to  pour  when  they  attempted  to  use  it  in  July  and  asked 
Segerstrom  for  instructions. 

The  casks  from  which  the  samples  were  taken  re- 
mained on  the  loading  platform  during  a  terrific  fire 
which  destroyed  a  large  warehouse.  Gallons  of  water 
were  poured  upon  it  undoubtedly.  What  persons  had 
access  to  it  from  that  time  on,  we  do  not  know.  It  was 
finally  removed  to  an  open  shed  a  short  distance  away. 
Innumerable  people  were  there  looking  at  the  barrel. 
Many  possibilities  occur  to  one,  but,  in  the  words  of  Mr. 
Urmacher,  the  chemist  under  whose  control  this  prod- 
uct is  manufactured,  ''Something  happened  to  it  after 
it  left  our  plant."  (R.  232). 

These  facts  make  all  the  more  important  the  ques- 
tion of  proximate  cause  which  we  have  just  discussed. 
It  is  possible,  as  a  matter  of  fact,  that  the  naphtha  nor- 
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inally  used  in  making-  this  cut-back  would  have  created 
a  somewhat  similai*  situation  within  the  warehouse,  as 
described  by  the  witnesses  as  having  been  created  by 
gasoline.  However,  their  opinions  were  based  on  gaso- 
line which  could  not  possibly  have  been  in  the  product 
before  delivery  to  the  plaintiff.  The  wdiole  trouble  was 
building  a  fire  under  a  mixture  of  this  soii:.  In  fact, 
the  plaintiff's  own  expert,  Kniseley,  put  his  finger  on 
the  matter  when  he  said,  "I  found  fault  with  the  at- 
tempt to  heat  the  primer  by  the  workmen,  but  not  with 
the  procedure  followed."  (R.  149). 

THE  DEFENDANT'S  PRIxMER  IS  NOT 

WITHIN  THE  EXPLOSIVE  STATUTE 

OF  THE  STATE. 

SECTION  70.74.300  R.C.W. 

Specifications   of  Error   III,   V. 

The   trial   court  laid   in   the   lap  of  the  jury  a  sec- 
tion of  the  Washing-ton  criminal  code  in  these  words: 

''You  are  instructed  that  there  is  a  statute  in  the 
State  of  Washington,  Revised  Code  of  Washington 
70.74.300,  which  provides  as  follow^s: 

'A  person  who  puts  up  for  sale,  or  who  delivers 
to  a  warehouseman,  dock,  depot,  or  common  car- 
rier, a  package,  cask,  or  can  containing  benzine, 
gasoline,  naphtha,  nitroglycerine,  dynamite,  pow- 
der, or  other  explosive,  or  combustible  substance, 
without  having  printed  thereon  in  a  conspicuous 
place  in  large  letters  the  word  'Explosive'  shall 
be  guilty  of  a  misdemeanor. ' 

"You  are  instructed  that  a  violation  of  the  fore- 
going statute  would  constitute  negligence.  There- 
fore, if  you  find  from  a  preponderance  of  the  evi- 
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dence  that  the  primer  which  defendant  Panther 
Oil  &  Grease  Manufacturing  Company  sold  to 
plaintiff  was  a  material  of  such  composition  or 
character  as  would  be  embraced  within  the  terms 
of  the  foregoing  statute,  then  I  instruct  you  that 
the  defendant,  in  such  event,  would  be  g-uilty  of 
negligence  for  failing  to  label  the  primer  in  the 
manner  required  by  the  statute." 

To  submit  this  statute  to  the  uninstructed  interpreta- 
tion of  the  jury,  without  chart  or  guide,  was  error  for 
several  reasons:  First,  because  the  interpretation  of 
the  statute  is  for  the  court  as  a  question  of  law,  not  for 
the  jury; 

Second,  because  this  is  a  criminal  statute,  to  be  strict- 
ly construed,  not  to  be  extended  beyond  its  plain  terms ; 

Third,  because  under  the  rule  of  ejusdem.  generis  a 
roof  or  paint  primer  or  coating  is  manifestly  not  with- 
in the  terms  of  this  statute ; 

\ 

Fourth,  because  the  statute  has  never  been  treated 
by  the  law  enforcement  officers  of  the  state  as  applic- 
able to  roof  or  paint  primers  or  coatings. 

We  treat  of  these  four  propositions  in  their  order : 

First :  Statutory  Interpretation  for  the  Court :  This 
instruction  turned  the  jury  loose  to  interpret  the  mean- 
ing of  the  foregoing  statute  as  it  might  see  fit.  For  ex- 
ample, without  judicial  interpretation  the  jury  was  at 
liberty  to  give  to  the  words  ''combustible  substance" 
the  ordinary  and  dictionary  meaning  of  any  substance 
that  will  burn.  Such  a  submission  of  the  statute  without 
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judicial  K''i^^<^ii^'e  ^vas  in  effect  to  tell  tlie  jury  to  find 
that  the  defendant  had  disi'e^arded  the  statute  and  was 
therefore  liable  to  the  plaintiff. 

But  it  LS  hornbook  law  that  it  is  for  the  court,  not  for 
the  jury,  to  interpret  the  meaning  of  statutes.  In  North- 
ern Pacific  11.  R.  Co.  v.  Finch,  225  Fed.  676  Judge  Anii- 
doni  succinctly  expressed  the  vice  of  submitting  a  stat- 
ute in  the  raw  to  a  jury  for  it  to  place  its  own  interpi'e- 
tation  upon  it,  in  these  words : 

"It  is  for  the  court  to  say  what  Congress  meant 
by  this  (statutory)  language.  That  question  can- 
not be  properly  left  to  the  jury.  Otherwise  there 
would  be  as  many  rules  as  there  are  verdicts." 

To  same  effect  see : 

Hill  V.  R.  R.  Co., 

(Minn.)  200  N.  W.  485,  487. 

Boston  V.  Boston  el  R.  R.  Co., 
(Mass.)  100  N.  E.  601. 

The  Supreme  Court  of  the  State  of  Washington  in 
Hastings  v.  Department  of  Labor  and  Industries,  24 
Wash.  2d.  1,  12-13,  163  P.  2d.  142,  reached  a  like  con- 
clusion, saying: 

"The  question  wdth  which  we  are  here  immedi- 
ately concerned  is  not  so  much  Itoir  the  act  shall  be 
construed,  but,  rather,  by  whom  it  is  construed. 

"The  judicial  department  of  every  government, 
where  such  de])artment  exists,  is  the  ap])ropriate 
organ  for  construing  the  legislative  acts  of  the  gov- 
ernment, and  it  is  the  court's  province,  as  well  as 
its  dutv,  to  construe  laws  enacted  bv  the  legislature, 
50  Am".  Jur.  198,  Statutes,  Sec.  219. 
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"By  Rem.  Rev.  Stat,  Sec.  89  (P.  P.  C.  Sec.  72-1), 
a  jury  is  defined  as: 

'A  body  of  men  temporarily  selected  from  the 
qualified  "inhabitants  of  a  particular  district,  and 
invested  with  power  ...  to  try  a  question  of  fact.' 

"Expressed  with  relation  to  each  other,  the  prov- 
ince of  the  court — the  trial  judge — is  to  determine 
and  decide  questions  of  law  presented  at  the  trial 
and  to  state  the  law  to  the  jury,  while  the  province 
of  the  jury  is  to  determine  the  facts  of  the  case 
from  the  evidence  adduced,  in  accordance  with  the 
instructions  given  by  the  court.  53  Am.  Jur.  141, 
Trial  Sec.  156." 

Second:  Rule  of  Strict  Construction:  This  statute 
was  enacted  as  a  part  of  the  criminal  code  of  the  state, 
being  Section  254  of  the  Session  Laws  of  1909,  Chapter 
249.  As  a  penal  statute  it  should  be  given  a  strict  con- 
struction and  not  extended  beyond  its  plain  terms  and 
intent.  This  basic  rule  needs  no  elaboration,  but  two 
characteristic  utterances  of  our  Supreme  Court  are  di- 
rectly applicable.  In  State  v.  Eherhart,  106  Wash.  222- 
225,  179  P.  853  in  construing  a  penal  statute  our  Su- 
preme Court  said : 

A 

"The  rule  for  the  construction  of  penal  statutes 
is,  that  the.y  are  to  reach  no  further  than  their 
words  and  a  person  is  not  to  be  made  subject  to 
them  b}^  implication." 

And  in  Huntworth  v.  Tanner,  87  Wash.  670,  682,  152 
P.  523  our  Supreme  Court  said : 

"The  law  is  penal.  It  is  w^ell  settled  that  if  it  is 
doubtful  whether  a  given  act  falls  within  or  with- 
out a  penal  statute,  the  doubt  will  be  resolved  in 
favor  of  the  innocence  of  the  one  charged  or  who 
may  be  charged,  with  its  violation. 
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'Laws  are  intcrpi'oted  in  favor  of  Iil)eity,  and  if 
a  statute  is  capable  of  two  constiiictions,  one  of 
wliicli  makes  a  ^iven  a^t  cjiminal  and  tlie  otliei'  in- 
n()(;ent,  tlie  statute  will  be  given  the  const)  lu-tion 
which  favors  innocence.'  State  v.  Anderson,  61 
Wash.  674,  112  Pac.  931." 

Third:  Ejusdew  Generis:  An  examination  of  the 
statute  discloses  how  narrow  are  its  specific  terms.  Of 
the  four  main  products  of  petroleum  it  mentions  three 
but  omits  the  fourth,  kerosene,  which  was  equally  as 
"combustible"  as  the  three  mentioned  to-wit:  benzine, 
gasoline  and  naphtha.  Yet  it  will  be  remembered  that 
in  1909  kerosene  was  the  major  product  of  petroleum. 

In  the  article  on  petroleum  in  the  2nd  Edition  of  Vol- 
ume 18  of  the  New  International  Encyc.  p.  440  (pub- 
lished in  1916)  the  text  in  referring  to  the  distillaticm 
of  petroleum  in  the  year  1913  said: 

"In  the  distillation  of  100  gallons  of  crude  pe- 
troleum there  are  obtained  on  the  average  about 
76  gallons  of  illuminating  oil  (kerosene)  11  gal- 
lons of  gasoline,  benzine  and  naphtha  and  three 
gallons  of  lubricating  oil  while  the  residuum  and 
loss  amount  to  ten  gallons." 

This  clearly  indicates  how  large  was  the  consumption 
of  kerosene  j^roportionately  and  how  tin}^  the  use  of 
gasoline  as  late  as  1913. 

Conversely  in  the  article  on  petroleum  in  15  Collier's 
Encyc,  p.  618  we  are  told  that  in  1947  nearly  800,000,000 
barrels  of  gasoline  were  consumed  in  internal  combus- 
tion engines  in  the  United  States  while  only  104,000,000 
barrels  of  kerosene  were  used,  a  striking  reversal  in 
consumption. 
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In  1908,  the  last  full  year  before  the  adoption  of  the 
statute  in  question  at  the  January-March  session  of  the 
1909  legislature  which  passed  this  law,  the  public  rec- 
ords in  the  office  of  the  Department  of  Licenses  of  the 
State  of  Washington  discloses  that  there  were  only  1955 
motor  vehicles  of  all  descriptions  in  the  entire  state  of 
Washing-ton  and  the  same  record  discloses  that  the  first 
motor  car  had  been  licensed  for  use  in  this  state  in  1906, 
only  two  years  earlier.  The  same  record  discloses  that 
in  1953  there  were  over  1,100,000  such  vehicles  licensed 
in  this  state. 

In  Volume  17  Encyc.  Brit.  (1954)  at  page  662  the 
text  of  its  article  on  petroleum  is : 

"Kerosene  was  the  industry's  principal  product 
until  the  early  20th  century,  when  the  kerosene  age 
gave  way  to  the  gasoline  age.  Up  to  this  time  gaso- 
line had  been  virtually  a  waste  product,  a  nuisance 
to  refiners  .  .  .  the  easiest  way  to  dispose  of  gaso- 
line was  to  let  it  run  away  down  the  creeks." 

In  other  words,  the  use  of  petroleum  products,  ex- 
cept for  kerosene,  was  only  in  its  infancy  in  1909.  Their 
nature  was  not  well  understood,  the  volume  of  use  of 
them  was  tiny  and  it  seemed  appropriate  to  the  legisla- 
ture to  deal  cavalierly  with  benzine,  gasoline  and  naph- 
tha. No  wonder  the  trial  judge  spoke  of  this  statute  as 
obsolete.  (R.  293).  The  reasons  why  it  is  obsolete  are 
to  be  found  in  the  sudden  and  astounding  spread  of  the 
use  of  these  petroleum  products  to  the  point  that  every 
adult  is  as  familiar  with  the  uses  of  petroleum  products 
as  he  is  of  wood,  also  a  combustible. 
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Now,  this  sleeping  statute  is  suddenly  awakened  by 
ingenious  counsel  for  plaintiff  and  sought  to  be  used, 
not  against  the  products  named  in  the  statute,  but 
against  a  highly  reputable,  well  understood  commercial 
product,  merely  because  appellees  have  employed  a 
chemist  who,  by  distillation  and  redistillation  of  this 
primer,  has  finally  been  able  to  extract  from  it  a  minor 
percentage  of  gasoline,  just  as  he  would  have  been  able 
to  do  if  he  had  distilled  any  of  the  many  hundreds  of 
other  commercial  products  which  modern  chemists  mir- 
aculously and  bounteously  produce  out  of  hydro-car- 
bons. 

This  statute  is  so  primitive  that  it  assumes  that  gaso- 
line would  continue  to  be  sold  in  the  familiar  five-gallon 
cans  in  grocery  stores.  There  was  no  prevision  of  the 
ubiquotous  gas  stations  that  now  so  prominently  and 
numerously  dot  the  landscape  in  all  directions  and 
which  have  completely  done  away  mth  the  gasoline  can 
in  marketing,  thus  abolishing  the  statute  as  effectively 
as  to  gasoline  as  if  the  legislature  had  repealed  it. 

The  much  greater  predominance  in  1909  of  kerosene 
over  gasoline,  benzine  and  naphtha  forbids  the  surmise 
that  kerosene  was  overlooked  by  the  legislature.  On 
the  contrary  its  omission  clearly  indicates  how  nar- 
row was  the  expected  scope  of  the  statute  and  calls  es- 
pecially for  the  application  of  the  familiar  rule  of 
ejusdem  generis,  in  considering  the  meaning  of  the  stat- 
utory words  ''or  other  explosives  or  combustible  sub- 
stance." If  we  do  not  apply  the  rule  of  ejusdem  generis 
to  the  word  "combustible"  it  leads  to  absurdity. 
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In  Websters  New  International  Dictionary  the  word 
** combustible"  is  defined  as  ''capable  of  undergoing 
combustion;  apt  to  catch  fire;  inflammable."  Thus  any 
substance  made  of  the  carbons  or  hydrocarbons,  such  as 
wood,  coal,  cotton  or  vegetable  fiber  and  all  of  the  new 
plastics,  to  name  but  a  few,  are  combustible.  To  suppose 
that  the  legislature  intended  any  and  all  articles  thus 
derived  to  be  labeled  "explosive"  would  give  us  a  pre- 
posterous result. 

The  rule  of  ejusclcm  generis  is  so  widely  applied  and 
so  well  understood  that  we  confine  our  citations  to  but 
a  few  of  tlie  cases  deemed  in  point. 

In  State  v.  Hemrich,  93  Wash.  439,  447, 161  P.  79,  the 
Supreme  Court  of  Washington  refused  to  follow  the 
case  of  People  v.  StricMer,  25  California  Appeal  60, 
142  p.  1121  saying  of  it : 

"The  decision  is  obviously  unsound.  It  I'e verses 
the  rule  of  ejusdem  generis  in  order  to  make  the 
general  terms  of  the  statutory  definition  control 
the  particular  terms.  The  correct  application  of 
that  rule  in  statutory  construction  is  just  the  con- 
verse. 

'In  statutory  construction,  the  'ejusdem  generis 
rule'  is  that  where  general  words  follow  an  enumer- 
ation of  persons  or  things  by  words  of  a  particular 
and  specific  meaning,  such  general  words  are  not  to 
be  construed  in  their  widest  extent,  but  are  to  be 
held  as  applying  only  to  persons  or  things  of  the 
same  general  kind  or  class  as  those  specifically  men- 
tioned.' " 

In  State  v.  Elerhart,  106  Wash.  222,  224-5,  179  P. 
853,  defendant  was  prosecuted  for  larceny  of  property 
owned  by  a  partnership  in  which  he  was  a  partner.  The 
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prosecutor  claimed  that  the  general  clause  in  the  stat- 
ute, "or  a  person  authorized  by  agreement,"  which  fol- 
lowed the  specific  classes  mentioned  was  broad  enough 
to  include  the  acts  for  which  defendant  was  prosecuted. 

Denying  the  contention  of  the  state  the  court  said  : 

"This  is  a  general  clause  following  the  specific 
mention  of  a  number  of  enumerated  subjects.  In 
such  a  case,  the  lule  is  that  the  enumeration  of  a 
special  class  of  subjects,  being  followed  by  a  gen- 
eral clause  intended  to  embrace  subjects  not  enu- 
merated, the  general  clause  will  be  construed  to  in- 
clude only  subjects  that  partake  of  the  same  nature 
as  those  already  mentioned  (citing  cases). 

The  last  sentence  of  the  above  strongly  denies  the  ap- 
plication of  this  "explosive"  statute  to  such  a  subject  as 
paint  or  roof  primer. 

In  the  late  case  of  State  v.  Thompson,  38  Wash.  2d. 
774,  777,  232  P.  2d.  87  in  restricting  the  effect  of  a  stat- 
ute defining  the  crime  of  second  degree  burglary  our 
Supreme  Court  gave  yet  another  expression  to  the  prin- 
ciple of  ejusdem  generis  in  the  following  words : 

"The  ejusdem  generis  principle  of  statutory  in- 
terpretation is  well  known  and  citation  of  available 
and  extensive  authority  is  not  indicated.  The  prin- 
ciple requires  that  general  terms  appearing  in  a 
statute  in  connection  mth  precise,  specific  terms, 
shall  be  accorded  meaning  and  effect  only  to  the 
extent  that  the  general  terms  suggest  items  or 
things  similar  to  those  designated  by  the  precise 
or  specific  terms.  In  other  words,  the  precise  terms 
modify,  influence  or  restrict  the  interpretation  or 
application  of  the  general  terms  where  both  are 
used  in  sequence  or  collocation  in  legislative  enact- 
ments. ' ' 
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To  same  effect  see : 

Farivell  v.  Seattle, 

43  Wash.  141,  146,  86  P.  217. 

State  ex  rel  Gilroy  v.  Superior  Court, 
37  Wash.  2d.  926,  932,  226  P.  2d.  882. 


\ 


Inasmuch  as  the  adoption  of  the  rule  of  ejusdem  gen- 
eris by  the  Supreme  Court  of  this  state  is  based  on  the 
decisions  of  the  courts  of  other  states  and  is  in  accord 
with  the  general  rule  widely  recognized  by  our  courts, 
the  following  cases  have  been  selected  out  of  many  more 
because  of  their  special  pertinence. 

See: 

Smith  V.  State, 

(Okla.)  151  P.  2d  74,  85. 

McGee  v.  Bennett, 

(Ga.)  33  S.  E.  2d.  577. 

Zinn  V.  City, 

(Mo.)  173  S.  W.  2d.  398. 

Fourth:  Executive  Construction:  Volume  7  of  the 
Annotations  to  R.  C.  W.  and  Shepard's  Citations  alike 
disclose  that  the  above  statute  has  never  been  referred 
to  in  any  way  by  our  Supreme  Court,  and  the  records 
of  the  office  of  the  Attorney  General  of  the  state  show 
that  the  Attorney  General  has  never  been  called  on  to 
construe  or  give  an  opinion  concerning  the  statute. 

With  reference  to  this  court's  taking  judicial  notice 
of  the  official  records  in  the  Attorney  General 's  office, 
we  rely  on : 

Chicacjo-M.  and  St.  Paid  R.  R.  Co.  v.  Hedges, 
5'F.  Supp.  752,  755. 
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Savannah  River  Elec.  Co.  v.  F.  P.  C, 
164  F.  2d.  408. 

Hernandez  v.  Frokmiller, 
(Ariz.)  204  P.  2d.  854. 

Furthermore  the  industry  of  appellee's  counsel  was 
unable  to  discover  a  single  can  of  roof  coating,  primer, 
paint  or  similar  product  that  had  ever  been  labeled  in 
compliance  with  this  statute.  The  most  they  were  able 
to  show  was  that  certain  competitive  roof  coating 
stamped  their  cans  with  "Do  not  heat"  which  mani- 
festly does  not  make  any  effort  to  comply  with  the 
statute. 

When  counsel  for  appellant  expressed  their  surprise 
and  dismay  at  the  giving  of  such  an  instruction  the  trial 
judge,  in  ruling  thereon  said : 

"  *  *  *  it  seems  peculiar  to  me  that  the  statute 
hasn't  been  enforced,  that  it  should  be  applicable 
in  a  case  of  this  kind,  but,  of  course,  it  is  neither 
my  duty  or  my  function  or  in  my  power  to  try  to 
wipe  from  the  statute  books  of  the  State  what  I 
regard  as  perhaps  obsolete  statutes  that  should  be 
repealed."  (R.  293).  (Emphasis  supplied). 

The  importance  of  the  error  in  giving  this  instruc- 
tion is  disclosed  by  another  comment  made  by  the 
learned  trial  judge  in  ruling  on  the  motion  for  a  new 
trial  w^iere  he  said : 

''I  have  the  definite  impression  that,  to  say  the 
least,  it  is  extremely  doubtful  to  me  in  my  mind, 
that  the  plaintiff  w^ould  have  recovered  at  all  in 
this  case  if  it  hadn  't  been  for  the  statute  which  was 
submitted  to  the  jury."  (R.  326). 
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Fourth :  The  above  history  of  this  statute  indicating 
that  neither  the  office  of  the  Attorne}^  General  nor  any 
of  the  39  County  Prosecutors,  charged  with  the  enforce- 
ment of  the  statute,  over  a  period  of  45  years,  have  ever 
considered  that  this  statute  went  beyond  its  plain  terms 
to  cover  such  commercial  products  as  roof  or  paint 
primers  or  coatings,  gives  rise  to  the  application  of  an- 
other generally  recognized  legal  principle  of  respect 
by  the  courts  for  executive  construction.  That  rule  was 
adopted  early  in  the  history  of  the  decisions  of  our  Su- 
i^reme  Court.  In  Regan  v.  School  District  No.  25, 
44  Wash.  523,  525,  87  P.  828,  the  Supreme  Court  of 
Washington  said : 

''While  the  construction  placed  upon  a  statute 
by  a  department  of  the  government  haAdng  to  do 
with  the  subject-matter  thereof  is  not  conclusive 
upon  the  court,  yet  such  interpretation  (and  espe- 
cially when  long  observed)  will  not  be  ignored  or 
lightly  regarded."    (Citing  cases). 

The  ruling  there  laid  down  has  been  reaffirmed  by 
our  Supreme  Court  in  a  number  of  cases : 

Spokane  &  Eastern  Trust  Co.  v.  Young, 
19  Wash.  122,  124,  52  P.  1010. 

State  ex  rel  Sliively, 

63  Wash.  103,  107,  114  P.  901. 

State  ex  rel  Ball  v.  Rathhun, 

144,  Wash.  56,  59,  256  P.  330. 

State  ex  rel  Taylor  v.  Superior  Court, 
2  Wash.  2d.  575,  586  P.  2d.  585. 

Smith  V.  Northern  Pacific  R.  Co., 

7  Wash.  2d.  652,  664, 110  P.  2d.  851. 
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In  view  of  the  fact  that  this  rule  has  been  taken  from 
the  decisions  of  many  other  states  as  indicated  in  the 
Regan  case  and  in  view  of  its  special  importance  here 
we  venture  to  extend  this  text  by  quotation  from  deci- 
sions of  other  states  and  the  Federal  courts. 

In  United  States  v.  Cooper  Corp.,  312  U.  S.  600,  613 
where  there  was  a  suit  to  recover  triple  damages  by  the 
United  States  under  a  statute  awarding  triple  damages 
to  any  "pei-son"  damaged,  the  fact  that  no  suit  had 
ever  been  brought  by  the  United  States  in  the  50  years 
of  the  life  of  the  statute  was  held  significant  in  demon- 
strating that  "person"  did  not  include  the  United 
States. 

In  Kithcart  v.  Metropolitan  Life  Insurance  Com- 
pany, 55  Fed.  Supp.  200  (certiorari  denied  326  U.  S. 

777). 

"The  concurrence  of  the  bar  in  any  interpreta- 
tion of  the  Constitution  and  laws  for  a  long  period 
of  time  is  the  strongest  sort  of  argmnent  that  such 
interpretation  is  right." 

(Quoted  approvingly  in  Jackson  v.  Missouri  R.  Co.  in 
211  S.  W.  2d.  931-937.  (Mo.). 

In  Westerman  v.  Supreme  Lodge  the  Knights  of 
Pythias,  94  S.  W.  (Mo.)  470,  the  Supreme  Court  of 
Missouri  quoted  approvingly  from  Endlich  on  the  In- 
terpretation of  Statutes,  Sec.  83  as  follows: 

"A  statute  applicable  to  a  large  trade  or  busi- 
ness should,  if  possible,  be  construed,  not  accord- 
ing to  the  strictest  or  nicest  interpretation  of  the 
language  but  according  to  a  reasonable  and  busi- 
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ness  interpretation  of  it,  with  regard  to  the  trade 
or  business  with  which  it  is  dealing." 

See  also: 

Mattheu's  v.  Matthews, 

(Okla.)  96  P.  2d.  1054, 139,  ALR  202,  204. 

State  V.  Iowa  Agric.  Assn., 
(Iowa),  48  N.  W.  2d.  281. 

State  V.  Coloff, 

(Mont.)  231  P.  2d.  345. 

Denver  v.  School  District, 
(Col.)  30  P.  2d.  866. 

State  ex  reJ  Biitz  v.  Marian  Circuit  Coui^t, 

(Ind.)  72  N.  E.  2d.  22o,  170  ALR  187, 196. 

State  V.  Nashville  Baseball  Assn., 
(Tenn.)  211  S.  W.  357. 

Summarizing;  over  the  ligorous  protests  of  defend- 
ant's counsel  (R.  293-296)  the  trial  judge  submitted  to 
the  jury,  for  its  own  interpretation,  mthout  explana- 
tion or  definition  of  any  kind,  an  obsolete  criminal  stat- 
ute, respecting  the  petroleum  products  of  benzine,  gaso- 
line and  naphtha  or  other  "combustible  substance,"  and 
gave  to  the  jury  carte  blanche  to  enforce  that  statute 
against  the  widely  used  commercial  roof  primer  of  ap- 
pellant, in  spite  of  the  fact  that  the  State  of  Washing- 
ton in  more  than  45  years  had  never  once  given  any 
such  interpretation  to  this  statute.  A  more  flagrant  vio- 
lation of  the  rights  of  this  defendant  can  hardly  be 
imagined. 
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CONCLUSION 

Clearly  the  plaintiff  made  no  case  as  against  the  de- 
fendant under  the  circumstances  related,  because,  (1) 
there  was  no  primary  negligence,  or  (2)  if  there  were 
primary  negligence  the  proximate  cause  of  plaintiff's 
damages  were  his  own  gross  carelessness  in  failing  to 
advise  his  men,  and  in  their,  without  guidance  or  direc- 
tion, engaging  in  a  cooking  operation  which  they  knew 
would  be  dangerous. 

If  the  court  can  not  agree  with  us  in  these,  then  the 
very  prejudicial  error  in  permitting  the  jury  to  classify 
this  roof  primer,  along  with  gasoline,  benzine,  naphthas 
and  dynamite,  entitles  the  defendant  to  a  new  trial  on 
the  question  of  liability.  There  is  no  cross  appeal. 

Respectfully  submitted, 

R.  E.  LOWE 
BEN  II.  KIZER, 

Attorneys  for  Appellant. 
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instructions 
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10  ROT  HEAT  01  Till 
BATTLESHIP 


Do  nor  h*at  BATTLESHIP  with  on  open  flame  Do  noi 
Ihin  it  When  either  is  done,  the  woterprooflng  quolilict 
of  tATTLESHIP  ore  damqged.  Hence,  o  proper  job  it 
impottiblc.  H,  in  exlrenicly  co4d  weother,  it  it  nocetiory 
to  heol  lATTlESHIP,  do  to  by  placing  the  drum  in  o 
worm  room  72  hourt  before  the  material  it  to  be  uted 

Throwghout  thit  booklet.  PANTHER  PATCHING  MA 
TEIh«l  and  MniESHIP  PIASTIC  CEMENT  are  m«r 
lioned  in  conjurtction  with  BATTLESHIP  LIQUID  ASBES- 
TOS ROOF  COATING  If  you  do  not  hove  one  of  that* 
moteriolt,  you  may  moke  varioui  tubstitutions.  Where 
PANTHER  PATCHING  MATERIAL  it  mentioned,  you  moy 
tubstitute  with  tin,  convot,  burlap,  mutlin  or  roofing 
paper  BAHLESHIP  LIQUID  ASBESTOS  ?OOF  COAT- 
ING moy  be  substituted  where  BATTLESHIP  PLASTIC 
CEMENT  it  mentioned. 
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JURISDICTION 

Appellee  agrees  with  the  statement  contained  in 
appellant's  brief  as  to  the  jurisdiction  of  the  District 
Court  and  the  jurisdiction  of  this  Court  to  review  the 
judgment. 

STATEMENT  OF  THE  CASE 

With  one  exception,  appellant's  position  on  this  ap- 
peal is  that  the  District  Judge  should  have  directed 


a  verdict  in  its  favor  because  (1)  appellant  claims 
that  there  was  no  evidence  of  negligence  on  the  part 
of  appellant,  and  (2)  appellant  claims  that  plaintiff/ 
appellee  was  contributorily  negligent  as  a  matter  of 
law.  It  is  elementary  that  in  considering  these  two 
contentions  the  evidence  is  to  be  viewed  in  the  light 
most  favorable  to  appellee  and  appellee  is  entitled  to 
all  reasonable  inferences  which  can  be  drawn.  Not- 
withstanding this,  appellant's  statement  of  the  case 
only  states  the  evidence  favorable  to  appellant  and 
completely  ignores  the  evidence  on  the  basis  of  which 
the  District  Judge  correctly  ruled  that  issues  of  fact 
were  presented  for  the  determination  of  the  jury,  both 
as  to  negligence  and  contributory  negligence.  Also, 
appellant's  brief  contains  many  erroneous  statements 
as  to  the  facts,  which  are  too  numerous  to  deal  mth 
individually.  We  are  therefore  taking  the  liberty  of 
making  a  full  statement  of  the  facts  which  clearly 
warranted  the  submission  of  the  case  to  the  jury. 


Plaintiff/appellee,  John  Norman  Segerstrom,  as  ad- 
ministrator of  the  Estate  of  H.  N.  Segerstrom,  de- 
ceased, operated  a  large  apple  orchard  property  near 
Spokane,  comprising  about  440  acres  (Tr.  55).  On 
the  land  was  a  packing  and  cold  storage  building  ap- 
proximately 550  feet  in  length  and  50  feet  in  width, 
which  w^as  used  for  the  handling  of  the  yearly  crop 
(Tr.  56).  The  packing  house  portion  of  the  building 
was  constructed  over  30  years  ago,  but  the  cold  stor- 
age section  was  constructed  in  1947  and  was  modem 
in  every  respect,  having  concrete  floors  throughout, 
concrete  block  walls  18  feet  in  height,  and  a  trussed 


arch- type  roof  with  no  center  supports  (Tr.  62,  69, 
72,  Ex.  20).  The  entire  building  and  contents  were 
largely  destroyed  by  an  explosion  and  fire  on  July 
8,  1953,  and  this  suit  was  brought  by  Segerstrom 
against  appellant,  Panther  Oil  &  Grease  Manufactur- 
ing Company,  to  recover  for  the  loss  sustained  (Tr. 
56). 

The  facts  upon  which  the  liability  of  appellant  for 
this  fire  damage  are  based  and  which  were  proved 
upon  the  trial  are  the  following : 

About  March  20,  1953  a  Mr.  Brynildson,  represent- 
ing appellant  oil  company,  called  at  Mr.  Segestrom's 
home  and  inquired  as  to  whether  the  cold  storage 
building  was  in  need  of  re-roofing  (Tr.  57).  Mr.  Seg- 
erstrom  was  not  acquainted  with  either  Mr,  Brynild- 
son or  the  Panther  Company,  but  it  happened  that 
he  did  contemplate  re-roofing  the  building  (Tr.  57). 
Thereupon,  Mr.  Brynildson  solicited  Mr.  Segerstrom 
to  purchase  appellant's  product,  Battleship  Liquid 
Asbestos  Roof  Coating  (Tr.  57).  Mr.  Biynildson 
stated  at  the  time  that  the  roofing  could  be  applied 
by  any  amateur  and  did  not  require  skilled  labor  (Tr. 
58).  As  a  result  of  the  conversation,  Mr.  Segerstrom 
signed  an  order  for  325  gallons  of  the  roof  coating 
and  also  ordered  162  gallons  of  another  product.  Bat- 
tleship Primer,  because  Brynildson  stressed  the  need 
of  using  a  primer  prior  to  applying  the  roof  coating 
(Tr.  57).  Nothing  was  said  by  Brynildson  at  this 
time  as  to  any  hazard  connected  ^'ith  the  use  of  the 
material  or  that  it  might  be  subject  to  explosions  or 
fire,  or  that  there  was  any  danger  in  heating  or  using 
the  material  inside  a  building  (Tr.  58). 


About  a  week  later  (March  27,  1953),  appellee  Seg- 
erstrom  received  a  form  letter  of  thanks  from  the 
Panther  Company  (Ex.  19)  and  also  a  pamphlet  en- 
titled "Instructions  for  Applying  Battleship  Asbestos 
Roof  Coating"  (Ex.  14).  Segerstrom  looked  this 
pamphlet  over  upon  its  receipt  and  observed  that  it 
contained  instructions  only  as  to  the  roof  coating  and 
no  instructions  as  to  the  application  of  the  primer, 
except  that  it  recommended  that  a  primer  coat  should 
be  used  (Tr.  59).  He  also  observed  at  the  time  the 
following  on  page  3  of  the  pamphlet  (Ex.  14) : 

"Do  not  heat  or  thin  Battleship.  Do  not  heat 
Battleship  with  an  open  flame.  Do  not  thin  it. 
When  either  is  done,  the  water-proofing  qualities 
of  Battleship  are  damaged.  Hence,  a  proper  joh 
is  impossible.  If,  in  extremely  cold  weather  it  is 
necessary  to  heat  Battleship,  do  so  by  placing  the 
drum  in  a  warm  room  72  hours  before  the  mate- 
rial is  to  be  used."  (Italics  ours) 

This  pamphlet  was  the  only  communication  received  i 
by  Segerstrom  from  the  appellant  company  at  any 
time  prior  to  the  fire  of  July  8,  1953  (Tr.  58).    Seg- 
erstrom  further  testified  that  his   college   education  i 
consisted  of  a  liberal  arts  course,  that  he  never  had  I 
any  training  in  chemistry  or  engineering,  that  he  at ' 
no  time   knew  that   either  the   roof  coating  or   the 
primer  contained  asphalt  or  any  petroleum  products, 
that  he  was  not  aware  that  there  was  any  hazard  of '' 
explosion  or  fire  about  the  product,  and  that  in  fact, 
by  reason  of  the  word  "asbestos"  in  the  name  of  the 
product,  he  was  led  to  believe  that  it  w^as  fireproof 
(Tr.  60-64). 

Early  in  April,  1953  the  Battleship  Asbestos  Eoof 
Coating  and  Battleship  Primer  arrived,  contained  in 


nine  55-gallon  drums,  3  of  tho  drums  being  primer 
(Tr.  60,  67).  Notie  of  the  barrels  had  any  wanmifj 
label  or  instructions  of  any  kind  affixed  (Tr.  67,  68, 
224).  Each  barrel  had  only  one  label  which  displayed 
the  picture  of  a  battleship,  the  name  of  the  product 
and  the  words,  "Manufactured  by  Panther  Oil  & 
Grease  Manufacturing  Company"  (Tr.  67).  Copies  of 
these  labels  are  in  evidence  as  Exhibits  23  &  24.  It 
was  stipulated  that  all  of  the  primer  shipped  to  Seger- 
strom  was  a  uniform  product  made  according  to  ap- 
pellant's specifications  (Tr.  19,  103-104). 

Despite  the  fact  that  the  barrels  carried  no  warning 
label  of  any  sort,  and  the  instruction  booklet  (Ex.  14) 
contained  no  warning  of  any  explosion  or  fire  hazard 
about  the  products,  the  evidence  disclosed  that  the 
primer,  as  manufactured  and  sold  by  appellant,  was 
a  highly  volatile  and  dangerous  liquid,  having  flash 
and  explosive  characteristics  equal  to  gasoline  when 
exposed  to  normally  experienced  atmospheric  condi- 
tions and  temperatures  (Tr.  122,  136-138,  141,  152). 
When  the  primer  was  at  temperatures  above  80°  F. 
(its  specified  flash  point),  it  would  emit  explosive 
vapors  in  sufficient  quantity  to  cause  explosions  (Tr. 
122,  138,  248).  In  fact,  about  40%  of  the  primer,  ac- 
cording to  appellant's  own  witnesses,  was  a  petroleum 
distillate  comparable  to  gasoline,  and  in  fact  gasoline, 
although  not  so  called  (Tr.  228,  250-252,  254,  257-258). 
The  remaining  607o  of  the  primer  was  the  petroleum 
product  known  as  asphalt  (Tr.  198).  According  to 
the  witnesses^  the  primer,  mixed  according  to  appel- 
lant's own  specifications,  tvas  more  dangerous  than 
straight  yiaphtha  (Tr.  142,  256),  and  equally  as  dan- 


gerous  as  gasoline  in  terms  of  hazard  of  flash  fire  or 
explosion  at  temperatures  above  80°  F.  (Tr.  124,  141). 
A  safer  solvent  of  higher  flash  point  could  have  been 
used  but  at  greater  expense   (Tr.  140-141). 

As  before  stated,  the  material  was  received  by  Seg- 
erstrom  early  in  April,  1953  and  at  his  instructions; 
his  foreman,  Rhea  Rosenbaum,  put  the  barrels  in  the 
warehouse  as  it  was  not  anticipated  that  the  material  I 
would  be  used  for  re-roofing  the  building  until  the 
slack  summer  season  when   Segerstrom's   farm   em- 
ployees would  be  without  other  work  to  do  (Tr.  61). 
The  material  remained  in  the  cold  storage  warehouse 
from  early  in  April  until  July  6th,  during  which  time  • 
the  refrigeration  equipment  was  not  in  operation  and ! 
the  inside  temperature  of  the  building,  according  to ) 
the  experts,  had  long  since  normalized  with  the  out- 
side temperatures  (Tr.  67,  143-144,  212-214). 

On  July  6th  Foreman  Rhea  Rosenbaum  decided  to 
put  his  crew  to  the  work  of  applying  the  roofing,  and ! 
discussed  the  project  that  evening  with  Mr.  Seger- 
strom  (Tr.  68).  The  following  morning  (July  7th), 
Rosenbaum  and  his  crew  attempted  to  draw  off  some 
of  the  primer  from  the  barrel  to  start  the  roof  appli- 
cation and  found  that  it  was  much  too  thick  to  use 
(Tr.  68).  He  thereupon  placed  the  barrels  of  primer 
on  a  loading  dock  at  the  south  side  of  the  building! 
where  they  were  directly  exposed  to  the  sun's  rays 
during  the  entire  day  of  July  7th,  the  temperature 
on  that  day  reaching  90°  F.  (Tr.  68,  212).  The  fol- 
lowing morning,  July  8th,  Rosenbaum  and  his  crew 
brought  one  of  the  barrels  of  primer  inside  the  build- 
ing for  the  purpose  of  commencing  the  roofing  appli- 


cation  and  again  found  the  material  too  thick  to  ap- 
ply, although  it  was  thinnci-  than  the  day  before  (Tr. 
68-70).  Thei-eupon,  Mr.  Rosenbaum  concluded  that  it 
would  be  necessary  to  apply  some  heat  to  the  primer 
in  order  to  get  it  into  condition  so  that  it  could  be 
used,  and  he  then  decided  to  fashion  a  stove  from  a 
used  55-gallon  barrel  over  which  the  material  could 
be  heated  (Tr.  70-71).  He  proceeded  to  make  such  a 
stove,  a  drawing  of  which  is  in  evidence  as  Exhibit  21, 
and  this  stove  was  placed  in  the  exact  middle  of  the 
main  storage  room  in  the  cold  storage  building,  and 
after  building  an  apple  wood  fire  in  the  stove  and 
permitting  it  to  burn  down  to  coals,  the  primer  was 
drawn  from  the  barrel  into  5-gallon  pails,  2  of  which 
at  a  time  were  placed  on  angle  iron  supports  over  the 
opening  in  the  top  of  the  stove  (Tr.  71-72). 

The  reason  why  Rosenbaum  decided  to  conduct  the 
heating  inside  the  building  was  that  it  was  more  con- 
venient, as  the  only  access  to  the  roof  where  the  ma- 
terial was  to  be  used  was  by  means  of  an  opening  or 
manhole  extending  to  the  roof  through  the  ceiling  of 
this  room  (Tr.  69,  73).  The  room  was  empty,  was  50 
feet  X  160  feet  in  dimensions,  had  a  concrete  floor,  the 
walls  and  ceiling  were  tongue  and  gi'oove,  and  the  ceil- 
ing was  18  feet  above  the  floor  (Tr.  69,  72,  74,  Ex.  20). 
This  room  and  the  building  otherwise  had  many  doors 
6  feet  or  more  in  mdth,  all  or  substantially  all  of 
which  were  open  (Tr.  69,  Ex.  20).  The  stove  was 
placed  in  about  the  exact  center  of  the  room,  which 
meant  that  it  was  25  feet  from  the  nearest  wall,  ex- 
cept for  concrete  walls  enclosing  a  small  compressor 
room  wiiich  abutted  into  the  main  room  (Tr.  72,  69). 
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Rosenbaum  testified  that  he  know  that  this  primer 
was  a  petroleum  product  but  had  no  idea  that  it  was 
of  an  explosive  nature.  He  only  felt  that  it  would 
burn  if  it  came  in  direct  contact  with  fire  and  would 
then  only  result  in  a  fire  of  minor  proportions  which 
could  not  possibly  involve  the  walls  or  ceiling  of  the 
room  because  of  its  huge  size ;  and  overall  he  felt  there 
was  no  danger  to  the  building  in  what  he  was  doing 
(Tr.  71,  73,  74,  84,  86).  He  assigned  one  of  the  crew, 
Tom  Woods,  to  place  the  buckets  over  the  stove  and 
cautioned  him  not  to  spill  any  of  the  material  and 
to  keep  the  fire  in  a  state  of  coals  (Tr.  72,  84).  Also 
Rosenbaum  had  previously  observed,  as  all  of  us  have, 
that  roofing  materials  are  commonly  heated  over  fires 
by  professional  roofing  crews  prior  to  application, 
and  he  stated  that  this  is  where  he  got  the  idea  (Tr. 
70,  86). 

The  heating  of  the  primer  in  the  foregoing  fashion 
commenced  about  8:30  or  9:00  a.m.  on  July  8th  and 
continued  steadily  and  without  incident  until  noon 
(Tr.  73,  90).  The  procedure  followed  by  Tom  Woods 
was  to  place  two  buckets  of  the  primer  on  the  stove 
and  test  the  material  with  his  finger  until  it  was  warm 
and  had  thinned  somewhat,  which  would  take  10  or 
15  minutes,  and  he  would  then  hoist  the  buckets  to 
the  roof  by  means  of  a  rope,  where  the  material  would 
be  spread  by  two  other  members  of  the  crew  (Tr.  89). 
In  this  fashion  by  noon  the  majority  of  one  barrel  of 
the  primer  was  used  (Tr.  90).  None  of  the  material 
ever  spilled  or  dripped  on  the  floor  (Tr.  74,  90-91). 

The  crew  ceased  work  from  noon  until  12:30  p.m., 
during  which  time  a  member  of  the  crew  remained 
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in  the  room  to  watch  the  stove  at  the  direction  of 
Foreman  Rosenhaum,  the  other  memhers  of  the  crew 
^oing  to  their  nearhy  homes  to  lunch  (Tr.  73,  90,  96). 
No  wood  was  added  to  the  fire  dui'ing  the  lunch  period 
or  thereafter  until  the  disaster  occurred,  and  there 
were  only  coals  and  no  flame  in  the  stove  (Tr.  90,  91, 
97).  Also,  no  buckets  were  on  the  stove  during  the 
lunch  period  (Tr.  90,  97). 

At  12:30  p.m.  Tom  Woods  and  the  remainder  of 
the  crew  returned,  and  Woods  placed  2  buckets  on 
the  fire,  the  one  to  the  rear  of  the  stove  being  less  ex- 
posed to  heat  (Tr.  91).  After  about  10  or  15  minutes 
Woods  took  the  front  bucket  to  the  roof,  returned 
and  tested  the  other  bucket  and  found  that  it  was 
warm  and  seemed  to  be  about  ready  for  application 
(Tr.  91).  He  thereupon  started  toward  the  barrel  of 
primer  to  draw  another  bucket,  the  barrel  being  lo- 
cated some  30  feet  away  at  the  south  wall  (Tr.  91). 
While  proceeding  towards  the  barrel,  with  his  back 
to  the  stove,  he  heard  an  exceedingly  loud  sound  which 
he  described  as  **a  great  big  Whoosh,"  a  sound  such 
as  he  had  never  heard  before,  and  upon  turning 
around  he  observed  the  entire  ceiling  of  the  huge 
room  in  flames,  billowdng  dowTiward  (Tr.  91-92),  At 
this  time,  there  was  no  fire  coming  off  the  bucket  or 
stove,  or  from  the  floor,  and  none  of  the  material  had 
ever  been  spilled  on  the  floor  (Tr.  91-92). 

Another  witness,  Ira  Hoskinson,  at  the  same  time 
was  driving  a  car  from  the  west  toward  the  building, 
directly  in  line  with  the  large  doors  which  were  open, 
so  that  he  was  looking  directly  into  the  room  in  ques- 
tion, and  he  stated  that  he  suddenh^  saw  a  huge  flash. 
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lighting  up  the  entire  interior  of  the  building  in  a 
crimson,  fiery  orange  color  (Tr.  101-102).  The  ex- 
plosion and  fire  just  described  quickly  involved  the 
entire  building  and  substantially  destroyed  it,  despite 
the  efforts  of  the  rural  fire  department  which  was 
summoned  (Tr.  56,  74,  102-103).  Witnesses  for  both 
appellant  and  appellee  conceded  that  what  had  oc- 
curred was  that  the  primer,  by  reason  of  its  flash 
point  of  about  80"  F.,  had  been  emitting  gas  vapors 
into  and  throughout  the  huge  room,  and  that  when 
these  vapors  became  concentrated  with  the  air  in  the 
room  in  a  ratio  of  about  3  parts  gas  vapor  to  100 
parts  air,  a  so-called  explosive  mixture  came  to  exist 
in  the  room,  which  was  caused  to  explode  from  some 
spark,  either  about  the  barrel  stove  or  elsewhere  in 
the  room,  that  this  initial  explosion  was  instantly  fol- 
lowed by  a  rapid  burning  or  explosion  of  all  the  dust 
about  the  walls  and  ceiling  of  the  room,  all  of  which 
caused  intense  heat  and  a  rapid  spread  of  the  fire 
throughout  the  building  (Tr.  153-154,  160,  224).  What 
Woods  saw  on  turning  around  was  not  the  initial  gas 
explosion,  but  the  ensuing  dust  fire  (Tr.  154).  It  was 
conceded  by  all  of  the  experts  that  the  primer  itself 
did  not  ignite,  but  only  the  invisible,  insidious  gas 
vapors  which  had  been  emanating  from  it  (Tr.  154, 
160,  224). 

Foreman  Rosenbaum,  Tom  Woods  and  appellee  Seg- 
erstrom  all  testified  that  they  had  no  prior  knowledge 
that  material  of  this  sort,  even  when  heated,  was  sub- 
ject to  giving  off  any  such  explosive  gas  vapors  (Tr. 
60,  67,  71,  74,  92).  None  of  the  crew  detected  any 
tell-tale  odor  from  the  primer  (Tr.  74,  92,  98). 
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All  of  the  experts  testified  that  flash  point  is  a 
measure  of  the  explosive  hazard  of  a  petroleum  prod- 
uct and  indicates  the  temperature  at  or  above  which 
the  material  is  emitting  ^as  vapors  in  suificient  (juan- 
tity  to  cause  an  explosion  (Tr.  109-110,  122,  137-138, 
224-225,  248-249).  Furthermore,  the  experts,  J.  M. 
Kniseley,  Leonard  I^.  Bergunder  and  James  G.  Me- 
Givem,  all  testified  that  it  was  the  custom  of  prudent 
manufacturers  as  to  any  products  having-  flash  points 
below  100°  F.  to  affix  to  the  container  a  suitable  red 
warning  label,  and  even  as  to  products  having  flash 
points  between  100  and  150°  F.,  the  custom  was  to 
affix  some  warning  such  as  to  not  heat,  or  get  close 
to  an  open  flame,  and  to  use  in  a  well-ventilated  room 
(Tr.  122,  141-142,  161).  They  further  testified  that 
such  warning  labels  were  necessary  when  the  flash 
point,  as  with  this  material,  was  within  the  range  of 
normally  experienced  atmospheric  temperatures  (Tr. 
132,  153). 

Exhibits  77,  78,  79  and  80  are  cans  containing  simi- 
lar roofing  primer  of  four  reputable  manufacturers 
which  were  purchased  in  the  open  market  in  Spo- 
kane. Exhibit  77  was  Johns-Manville  Regal  Roof 
Coating  which  had  a  flash  point  of  116°  F,  and  had 
the  following  prominently  on  its  label,  "Keep  away 
from  open  fires"  (Tr.  287).  Exhibit  78  was  Pioneer- 
Flintkote  Asbestos  Roofing  Coat  which  had  a  flash 
point  of  136°  F.,  and  on  this  can  in  capitiil  letters  ap- 
peared the  follomng:  "DO  NOT  HEAT  OVER  DI- 
RECT FIRE"  (Tr.  287).  Exhibit  79  was  Celotex 
Asphalt  Roof  Coating  which  had  a  flash  point  of  85° 
F.  and  on  the  label  of  which  in  capital  lettei^s  ap- 
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peared,  "CAUTION:  DO  NOT  HEAT  NEAR 
FIRE"  (Tr.  287).  Exhibit  80  was  a  product  called 
"Dri-N-Tite,  The  Modern  Method  of  Roof  Resurfac- 
ing, Primer  Black,"  and  had  a  flash  point  of  130°  P. 
and  on  its  label  prominently  appeared,  "Caution: 
Keep  Away  Prom  Open  Plame  and  Use  in  a  Well- 
Ventilated  Place"  (Tr.  288). 

The  evidence  established  that  the  primer  when 
opened  by  Poreman  Rosenbaum  was  much  thicker 
than  when  manufactured,  and  it  appeared  that  it  was 
a  characteristic  of  this  type  of  material  that  it  some- 
times jelled  in  the  barrel  (Tr.  203,  232,  254).  Appel- 
lant's assistant  vice-president  and  research  director, 
Ralph  Ulirmacher,  testified  that  it  was  known  to  him 
and  his  company  that  this  material  was  subject  to 
this  jelling  tendency  after  manufacture  and  that  the 
primer  might  have  been  in  its  thickened  condition 
when  received  by  Segerstrom  (Tr.  232).  Appellant's 
expert.  Homer  Schauer,  also  testified  as  to  the  same 
jelling  tendency  of  this  type  of  product  and  stated 
that  it  occurred  when  asphalt  was  thinned  or  diluted 
with  gasoline  (Tr.  254).  Elsewhere  in  Mr.  Schauer 's 
testimony,  it  appears  that  Battleship  Primer  as  manu- 
factured is  diluted  with  what  amounts  to  gasoline,  al- 
though not  so  called  (Tr.  250-258). 


Appellee  Segestrom  in  originally  instituting  this 
suit  charged  both  breach  of  warranty  and  negligence 
in  failing  to  warn.  Subsequently,  the  allegations  of 
breach  of  warranty  were  abandoned  and  the  case  pro- 
ceeded to  trial  upon  the  charge  of  negligence  of  the 
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manufacturer,  Panther  Oil  &  Grease  Manufacturing 
Company. 

On  the  trial,  the  District  Judge  instructed  the  jury 
as  to  §70.74.300  of  the  Revised  Code  of  Washington 
(appellant's  Specification  of  Error  III),  upon  the 
basis  of  the  testimony  that  the  Battleship  Primer  in 
its  entirety  was  more  explosive,  combustible  and  dan- 
gerous than  some  of  the  straight  naphthas,  naphtha 
being  a  generic  term  embracing  petroleum  distillates 
with  flash  points  ranging  from  0°  F.  to  140°  F.  (Tr. 
142),  and  also  on  the  basis  of  testimony  that,  when 
over  its  flash  point  temperature,  the  primer  was  as 
dangerous  as  gasoline  as  to  the  hazard  of  flash  fire 
or  explosion  (Tr.  141). 

The  trial  of  the  cause  resulted  in  a  verdict  and 
judgment  in  the  sum  of  $111,035.00,  from  which  this 
appeal  has  been  taken  by  defendant  Panther  Com- 
pany. 

APPELLANT'S  SPECIFICATIONS  OF  ERROR 

We  call  attention  to  appellant's  Specification  of 
Error  III  dealing  with  the  Court's  instruction  on 
§70.74.300  of  the  Revised  Code  of  Washington  and 
particularly  direct  attention  to  appellant's  statement 
at  this  point  as  to  the  exception  taken  to  this  instruc- 
tion (App.  Br.  p.  15).  In  this  connection  we  respect- 
fully refer  the  Court  directly  to  the  record  as  to  the 
exception  taken  to  this  instruction  by  appellant  (Tr. 
316-318).  The  reasons  then  and  there  assigned  for 
the  exception  were  only  the  following:  That  the  stat- 
ute is  intended  to,  and  does  apply  only  to  the  items 
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mentioned  when  they  are  in  an  unadulterated  condi- 
tion; that  the  statute  is  no  longer  in  effect;  that 
there  is  a  later  statute  covering  the  handling  of  ex- 
plosives and  defining  explosives,  being-  Chapter  111 
of  the  Laws  of  1931  (Revised  Code  of  Washington 
§70.74.010),  and  that  the  substance  in  question  is  not 
within  that  statutory  definition;  and  that  the  statute 
does  not  properl}^  apply  to  the  sale  of  roofing  primer 
intended  for  application  to  an  exterior  surface  of  a 
building. 

These  reasons  have  now  been  abandoned  and  ap- 
pellant's present  arguments  directed  at  this  instruc- 
tion are  entirely  after- thoughts. 

SUMMARY  OF  ARGUMENT 

1.  Appellant  Panther  Company,  though  not  the 
actual  manufacturer  of  the  primer,  is  liable  as  though 
it  were  the  manufacturer,  since  it  sold  the  product 
as  manufactured  by  it.  The  evidence  established  be- 
yond dispute  that  the  primer,  as  manufactured  ac- 
cording to  appellant's  own  specifications,  is  an  in- 
herently dangerous  product,  imposing  upon  appel- 
lant company  the  positive  duty  to  give  adequate  warn- 
ing to  the  public  of  the  inherent  danger.  This  duty 
appellant  wholly  failed  to  fulfil,  either  by  labels  on 
the  containers,  or  otherwise,  the  language  contained 
in  its  instruction  booklet  being  in  fact  an  indirect 
representation  of  safety.  Appellant  admittedly  knew 
that  the  primer  sometimes  thickened  after  manufac- 
ture and  that,  absent  a  warning,  someone  might  at- 
tempt to  heat  it.  Clearly,  therefore,  appellant  was 
guilty  of  negligence  in  failing  to  warn. 
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2.  Appellant's  failure  to  warn  was  the  proximate 
cause  of  the  explosion  and  fire,  or  at  least,  the  issue 
of  proximate  cause  was  for  the  jury.  Appellee's  em- 
ployees testified  unequivocally  that,  had  there  been 
a  warning  label  on  the  barrels,  they  would  not  have 
heated  the  primer  as  they  did. 

3.  Appellee  Segerstrom  and  his  employees  were 
not  contributorily  negligent,  or  at  least  that  issue  was 
also  for  the  jury.  Appellee  and  his  employees  all  tes- 
tified that  they  had  no  knowledge  or  reason  to  believe 
that  the  primer  was  a  dangerous  substance  or  that, 
by  heating  it,  explosive  vapors  would  be  emitted  from 
it.  Furthermore,  appellant's  literature  stated  that  the 
material  could  be  applied  by  unskilled  labor,  and  ap- 
pellee's employees  were  in  that  category,  with  a  lay- 
man's ignorance  of  the  chemical  characteristics  of 
the  primer. 

4.  The  District  Judge  did  not  err  in  giving  the 
instruction  regarding  Revised  Code  of  Washington 
§70.74.300.  That  statute  is  not  obsolete,  and  there  is 
no  evidentiary  basis  for  so  contending;  it  has  been 
included  in  all  codifications  of  the  laws  of  the  State 
of  Washington,  including  the  1951  Code.  The  statute 
is  not  ambiguous  and  required  no  judicial  construc- 
tion; appellee's  theory  and  arguments  as  to  the  in- 
struction were  wholly  consistent  with  the  construction 
required  by  the  rule  of  ejusdem  generis;  and  appel- 
lant did  not  request  the  District  Judge  at  any  time 
to  construe  the  statute  for  the  jury.  The  words  "or 
other  explosive  or  combustible  substance"  include  any 
substance  having  a  hazard  comparable  to  the  stated 
substances;  the  evidence  established  that  the  primer 


16 

in  its  entirety  was  at  least  equally  as  hazardous  as 
certain  of  the  stated  substances,  and  this  was  the  sole 
basis  on  which  the  matter  was  argued  to  the  jury.  No 
contention  was  ever  made  to  the  jury  that  the  primer 
was  within  the  statute  because  it  contained  a  percent- 
age of  gasoline ;  our  whole  position  was  that  the  prod- 
uct as  a  whole  was  as  hazardous  as  gasoline  and  more 
hazardous  than  naphtha.  Furthermore,  the  reasons  as- 
signed against  this  instruction  by  appellant  in  its  brief 
should  not  be  considered  by  this  Court  because  the 
arguments  now^  advanced  were  not  stated  to  the  Dis- 
trict Judge  in  support  of  the  exception  taken  to  this 
instruction. 

ARGUMENT  IN  SUPPORT  OF  THE  JUDGMENT 

The  only  two  issues  of  fact  upon  the  trial  of  this 
case  were  the  negligence  of  appellant  Panther  Oil  & 
Grease  Manufacturing  Company  and  the  claimed  con- 
tributory negligence  of  appellee  or  his  employees. 

1.  Negligence  of  Panther  Oil  8C  Grease  Manufacturing  Co. 

Although  the  Battleship  Primer  in  question  was 
actually  manufactured  by  Sandard  Oil  Company  at 
Casper,  Wyoming,  it  was  sold  as  the  product  of  ap- 
pellant and  the  label  bore  the  words  "Manufactured 
by  Panther  Oil  &  Grease  Manufacturing  Co."  Under 
these  circumstances  appellant  is  liable  as  though  it 
were  the  manufacturer. 

Restatement  of  the  Law  of  Torts,   §400,  p. 
1086; 

22  Am.  Jur.  195,  Explosions  §71,  Note  3; 
46  Am.  Jur.  942,  Sales  §817,  Note  20. 
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It  is  the  duty  of  one  wlio  manufactures  an  inher- 
ently dangerous  product  for  sale  to  the  public  to  give 
warning  of  the  danger  inherent  in  the  product,  and 
such  manufacturer  is  liable  for  damages  because  of 
injury  to  person  or  property  proximately  caused  by 
his  failure  so  to  warn. 

Restatement  of  the  Law  of  Torts,  §397,  pp. 
1081-1083; 

22  Am.  Jur.  195,  Explosions  §71 ; 

Tingey  vs.  E.  F.  Houghton  &  Co.   (Calif.), 
179  Pac.  (2d)  807,  8il; 

Standard  Oil  Co.  vs.  Lyons  (8th  C.A.),  130 
Fed.  (2d)  965; 

j.,  Gennessee     Belief     Assoc,     vs.     Sonnehorn 

(N.Y.),  189  N.E.  551; 

Weiser  vs.  Holzman,  33  Wash.  87,  73  Pac. 
797; 

Theurer  vs.  Condon,  34  Wash.  (2d)  448,  461 ; 
209  Pac.  (2d)  311,  318. 

This  primer  was  an  inherently  dangerous  product. 
46  Am.  Jur.  939,  §815,  Note  17. 

The  warning  must  be  adequate,  and  an  inadequate 
warning  is  in  legal  effect  no  warning. 
56  C.J.S.  1053,  §290,  Note  49; 

Fidelity  Trust  Co.  vs.  Wiscoiisin  Iron  Works 
(Wis.),  129  N.W.  615,  618; 

Sadler  vs.  Lynch   (Va.),  64  S.E.   (2d)   664, 
666; 

McClanahan  vs.  Calif.  Spray  Co.  (Va.),  75 
S.E.  (2d)  712,  718. 

If  the  manufacturer  has  reason  to  believe  that  the 
inherently  dangerous  product  may  be  used  by  some- 
one other  than  the  immediate  purchaser,  the  duty  to 
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warn  can  only  be  fulfilled  by  affixing  a  label  to  the 
container  itself. 

Restatement  of  the  Law  of  Torts,   §397,  p. 
1082  (Comment  b). 

It  could  scarcely  be  challenged  that  this  Battleship 
Primer,  as  manufactured,  was  an  inherently  danger- 
ous product  and  that  the  purchasing  public  was  en- 
titled to  be  warned  thereof.  Appellant's  own  specifi- 
cations for  the  manufacture  of  the  product.  Exhibit 
25,  permitted  its  manufacture  with  a  flash  point  as 
low  as  80°  F.  (Tr.  104-105).  The  records  of  the  ac- 
tual manufacturer.  Standard  Oil  Company,  show  that, 
as  manufactured,  the  material  had  flash  points  rang- 
ing from  85°  to  100°  F.  (Ex.  63,  Tr.  257).  The  tests 
made  on  the  actual  primer  delivered  to  Mr.  Seger- 
strom,  one  barrel  of  w^hich  escaped  the  fire,  yielded 
flash  points  ranging  from  81°  to  91°  F.  (Tr.  Ill,  122, 
136). 

By  distilling  off  the  40%  solvent  portion  of  the 
primer,  the  entire  solvent  was  found  to  have  a  flash 
point  of  57°  F.,  and  portions  of  the  solvent  were  found 
to  have  flash  points  below  0°  F.  (Tr.  Ill,  123-124). 
This  primer  is  a  mixture,  not  a  compound,  and  the 
characteristics  of  each  portion  of  the  mixture,  includ- 
ing the  solvent,  continue  into  the  mixture  (Tr.  121, 
138).  The  expert  witness  Kniseley  testified  that  the 
entire  primer  was  as  dangerous  as  the  solvent  por- 
tion alone,  and  that  this  primer  was  more  hazardous 
than  its  flash  point  would  indicate  because  of  the 
presence  in  the  mixture  of  extremely  light,  volatile 
fractions  (Tr.  124,  136,  139). 
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Appellant's  witnoss,  Tlomor  Schauer,  a  chemical 
engineer  at  the  Standai'd  Oil  Company  refineiy  where 
the  product  was  made,  testified  that  the  40%  solvent 
portion  of  the  primer  came  fi'om  the  second  still  in 
the  chain  of  six  stills  through  which  the  crude  petro- 
leum is  refined.  The  first  still  takes  off  the  very 
lightest,  most  volatile  parts  of  the  crude,  including 
the  true  gases,  and  also  the  pentanes  and  butanes 
which  are  gases  but  can  be  compressed  into  liquid. 
The  product  of  the  second  still,  which  at  times  is  used 
in  the  manufacture  of  this  primer  and  similar  prod- 
ucts, otherwdse  is  used  to  make  gasoline  (Tr.  250-259). 
In  order  to  make  the  product  of  the  second  still  into 
gasoline,  it  is  necessary  to  improve  its  octane  rating, 
and  this  simply  means  adding  substances  which  make 
it  ignite  less  readily  (Tr.  251-252).  In  other  words, 
the  chief  difference  between  the  product  of  the  second 
still  and  gasoline  is  that  the  finished  gasoline  ignites 
less  readily  and  that  winter  grades  of  gasoline  con- 
tain additives  to  lower  the  flash  point  into  the  ^^^nter 
range  of  temperatures  (Tr.  251-252).  Mr.  Schauer 
declined  to  call  the  product  of  the  second  still  gaso- 
line, stating  that  at  his  refinery  the  term  "gasoline" 
is  only  used  to  designate  the  end  products  actuall}" 
destined  as  motor  fuel,  but  the  substance  of  his  tes- 
timony is  that  it  is  gasoline  nonetheless  (Tr.  253-254). 

In  Standard  Oil  Co.  vs.  Lyons  (8th  C.A.),  130  Fed. 
(2d)  965,  the  Court  was  concerned  with  an  action 
for  wTL^ongful  death  and  for  property  damages  arising 
out  of  an  explosion  and  fire  originating  from  gas 
vapors  from  an  asphalt  primer,  apparently  much  the 
same  as  the  product  here  involved.   There,  the  work- 
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men  were  applying  the  primer  inside  a  tank  when  the 
vapors  ignited  in  some  unexplained  fashion.  In  af- 
firming a  judgment  against  the  manufacturer,  the 
Court  said,  among  other  things, 

"The  asphalt  primer  coat  sold  by  the  defend- 
ant is  a  liquid  containing  50%  asphalt  and  48% 
naphtha.  It  (believed  to  refer  to  the  naphtha  por- 
tion) has  a  flash  point  of  about  30°  F.  The  flash 
point  is  that  temperature  at  which  the  naphtha 
tends  to  give  off  a  gas  which  will  flash  in  the 
presence  of  a  flame  or  spark.  The  naphtha  was  the 
solvent  in  the  primer.  Safety  solvents  are  those 
which  have  a  flash  point  above  110°  F.,  while  sol- 
vents which  have  a  flash  point  below  110°  F.  are 
regarded  as  highly  inflammable  and  relatively  dan- 
gerous. *  *  *  It  was  delivered  in  baiTels  by  de- 
fendant at  the  tank  where  it  was  being  applied. 
The  barrels  contained  no  warning  label  as  to  dan- 
ger in  its  use  or  application.  The  barrels  had 
labels  identifying  the  product  as  a  primer  coat 
and  the  name  of  the  manufacturer.  They  were  a 
muddy,  dutsy  red  in  color.  *  *  *  Defendant  was 
the  manufacturer  and  seller  of  this  dangerous 
product.  The  product  was  so  manufactured  that 
it  was  ready  for  immediate  use.  It  was  inherently 
dangerous.  The  jury  having  found  that  the  dan- 
ger was  not  known  to  C.  Holmquist  &  Co.,  the 
purchaser,  nor  to  the  plaintiff,  and  not  being 
patent,  it  was  incumbent  upon  the  defendant  to 
give  warning  of  the  danger  in  its  use,  if  that  dan- 
ger could  not  be  discovered  by  a  reasonable  in- 
spection. *  *  *  No  representative  of  defendant 
told  him  that  the  primer  or  its  fumes  were  in- 
flammable, volatile  or  explosive,  or  that  the  pri- 
mer contained  48%  naphtha  which  had  a  flash 
point  of  less  than  50°  F.  *  *  *  The  product,  Korite 
Primer,  was  a  dangerous  substance,  and  it  was 
the  duty  of  the  defendant  to  give  adequate  warn- 
ing to  plaintiffs  with  reference  to  its  use  in  the 
underground  tanks.    The  mere  fact  that  the  sub- 
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stance  was  known  to  contain  naphtha  was  not, 
without  more,  sufficient  warning^." 

See  also: 

Gennessee   County  llelief  Assoc,  vs.  Sonne- 
horn  (N.Y.),  189  N.E.  551; 

Thornhill  vs.  Carpenter-Morton  Co.  (Mass.), 
108  N.E.  474,  491 ; 

Frazier  vs.  Ayers  (La.),  20  So.  (2(1)  754. 

In  addition  to  the  evidence  already  related  as  to 
the  inherently  dangerous  nature  of  the  product,  it  is 
undisputed  that  this  type  of  product  has  a  known  ten- 
dency to  jell  or  thicken  in  the  barrel  at  times,  which 
tendency  was  known  to  appellant  company  (Tr.  232, 
254).  In  view  of  this,  appellant  must  be  held  to  have 
had  reason  to  believe  that  some  of  its  purchasers 
would  be  faced  with  the  necessity  of  thinning  this 
material  in  some  fashion  before  using  it,  and  that 
some  of  such  customers  would  resort  to  heat  to  do  so. 
That  reputable  manufacturers  anticipate  that,  as  to 
this  type  of  product,  someone  may  attempt  to  heat  it, 
is  demonstrated  by  the  warning  labels  on  Exhibits  77 
to  80,  all  saying  in  effect,  ''Do  not  heat  or  use  near 
an  open  flame." 

Appellant  also  had  ample  reason  to  anticipate  that 
the  material  might  be  opened  and  used  or  heated  in- 
side a  building.  All  of  its  literature,  including  Ex- 
hibits 13,  14,  15  and  62,  disclose  that  the  Battleship 
materials  were  being  sold  to  commercial  users  and 
for  large  buildings.  Anyone  knows  that  access  to  the 
roofs  of  such  buildings  in  many  cases  is  through  the 
interior.  Anyone  also  knows  that  it  is  not  uncommon 
nor  necessarily  considered  hazardous  to  maintain  open 
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fires  for  various  purposes  inside  commercial  buildings. 
Appellant,  as  the  manufacturer  of  an  inherently  dan- 
gerous product,  was  required  to  anticipate  the  extra- 
ordinary, not  the  ordinaiy. 

22  Am.  Jur.  135,  Explosions  §14. 

Appellant's  salesman,  in  selling  the  product,  repre- 
sented to  Mr.  Segerstrom  that  it  could  be  applied  by 
his  unskilled  labor,  and  the  literature  furnished  to 
Mr.  Segerstrom  in  many  places  states,  ''Easily  ap- 
plied by  unskilled  labor"  (Ex.  13,  14,  15,  Tr.  58).  Ap- 
pellant was,  therefore,  bound  to  anticipate  what  un- 
skilled persons,  having  no  knowledge  of  the  charac- 
teristics of  such  materials,  might  do.  The  Celotex 
Company,  Pioneer-Flintkote  Company  and  Johns- 
Manville  Company  certainly  anticipate  what  some  un- 
informed person  might  try  to  do  mth  such  products, 
in  view  of  the  warnings  placed  on  their  containers 
(Exs.  77-80). 

Throughout  the  trial  and  on  this  appeal  appellant 
has  contended  that  its  instruction  booklet  did  con- 
tain a  warning  where  it  said,  "Do  not  heat  or  thin 
Battleship.  Do  not  heat  Battleship  with  an  open 
flame.  Do  not  thin  it.  When  either  is  done  the 
water-proofing  qualities  of  Battleship  are  damaged." 
On  w^hat  basis  it  can  seriously  be  contended  that  this 
constituted  a  warning,  we  fail  to  see.  The  law  re- 
quires a  warning  of  the  danger.  There  is  nothing 
here  about  any  danger.  On  the  contrary,  this  lan- 
guage actually  amounts  to  an  indirect  representation 
that  there  is  no  danger,  that  only  the  water-proofing 
qualities  will  be  affected  by  any  heating.    It  seems 
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quite  likely  that  this  company  placed  this  lan^age 
in  its  instruction  booklet,  fully  knowing  of  the  danger, 
in  an  attempt  to  escape  liability  wnthout  adversely 
affecting  the  saleability  of  the  product.  Its  witnesses 
did  not  explain  in  what  respect  either  heating  or 
thinning  would  interfere  with  the  water-proofing 
qualities. 

Furthei-more,  if  the  above  language  could  be  con- 
sidered a  warning  of  danger,  how  could  a  warning 
contained  in  an  instruction  booklet  be  considered  ade- 
quate, where  the  manufacturer  knew  that  laborers 
would  probably  be  actually  using  the  product,  rather 
than  the  owner?  On  the  basis  of  appellant's  reason- 
ing, if  a  large  quantity  of  this  primer  was  sold  to  the 
federal  government,  and  an  instruction  booklet  was 
sent  to  the  President,  appellant's  duty  to  warn  would 
be  fulfilled.  The  place  for  a  warning,  of  course,  is 
on  the  barrels  themselves. 

Though  we  believe  this  primer  should  be  held  in- 
herently dangerous  as  a  matter  of  law,  the  District 
Judge  did  not  so  rule,  but  submitted  the  question  to 
the  jury,  and  this  was  resolved  by  the  verdict  in  ap- 
pellee's favor.  It  being  inherently  dangerous,  the  law 
is  clear  that  there  was  a  duty  to  warn,  and  there  most 
certainly  was  no  compliance  with  that  duty  here. 

The  District  Judge  likewise  submitted  to  the  jury 
the  question  of  whether  the  failure  to  warn  was  the 
proximate  cause  of  the  damage,  which  also  was  re- 
solved by  the  verdict  in  appellee's  favor.  As  to  this 
phase.  Foreman  Rosenbaum  testified  that  he  didn't 
think  there  was  any  danger  in  heating  the  material 
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because  he  hadn't  seen  anything  on  the  barrels  or  any 
instructions  to  that  effect  (Tr.  73).  He  further  spe- 
cifically testified,  "Had  there  been  any  printed  warn- 
ing on  these  barrels  in  connection  with  heating  or 
exposing  this  material  to  an  open  flame,  I  wouldn't 
have  done  what  I  did"  (Tr.  87). 

We  submit  that  the  evidence  most  strongly  supports 
the  jury's  finding  of  negligence  on  the  pai*t  of  appel- 
lant in  failing  to  warn  and  also  on  the  issue  of  prox- 
imate causation,  and  certainly  the  evidence  was  suffi- 
cient to  cany  these  questions  to  the  jury. 

2.  Alleged  Contributory  Negligence. 

The  record  in  this  case  is  absolutely  devoid  of  any 
evidence  that  either  Mr.  Segerstrom  or  Foreman  Ro- 
senbaum  or  any  member  of  the  crew  knew  of  any 
danger  that  this  product,  while  being  heated  in  the' 
fashion  pursued,  might  cause  an  explosion  or  any  fire 
which  might  communicate  to  and  damage  or  destroy 
the  building.    Unquestionably  Rosenbaum  and  others  ^ 
of  the  crew  knew  that  the  material  might  burn  om 
direct  contact  with  a  fire,  but  their  testimony  is  that 
they  only  considered  that  small  flames  might  result,, 
falling  far  short  of  the  ceiling  of  the  room  and  no- 
where near  the  walls  (Tr.  73,  84-85,  86).   It  should  be' 
remembered  that  the  floor  of  this  huge  room  was  con- 
crete, the  entire  floor  area  was  empty,  the  nearest f 
wooden  wall  was  25  feet  from  the  stove,  and  the  ceil- 
ing was  18  feet  above  the  floor  (Ex.  20,  Tr.  72,  74).. 
The  majority  of  the  large  outside  doors  were  opem 
(Tr.  73). 
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Mr.  Segerstrom  testified  that  he  thought  the  mate- 
rial he  was  purchasing  was  "Liquid  Asbestos,"  that 
he  had  no  knowledge  that  it  was  a  petroleum  product 
and  that  he  had  no  knowledge  whatevei'  that  it  was 
dangerous  in  any  respect  (Tr.  61-62).  That  Mr.  Seg- 
erstrom  thought  the  material  was  '* Liquid  Asbestos" 
and  fireproof  is  understandable.  This  manufacturer, 
for  the  purpose  of  influencing  the  public  to  buy  its 
product,  called  it  "Liquid  Asbestos  Roof  Coating" 
obviously  for  the  purpose  of  creating  the  impression 
that  it  was  fireproof.  In  furtherance  of  that  design, 
it  incorporated  in  its  instruction  booklet  an  indirect, 
false  representation  that  it  was  fireproof  where  it 
stated  that  the  only  consequences  of  heating  the  ma- 
terial would  be  to  damage  the  water-proofing  qual- 
ities. 

Segerstrom  also,  on  reading  the  instruction  book- 
let, noted  that  it  purported  only  to  be  "  Instinictions 
for  applying  Battleship  Asbestos  Roof  Coating."  No- 
where did  the  booklet  purport  to  be  instructions  for 
applying  the  roof  primer,  and  there  were  no  instruc- 
tions as  to  the  roof  primer  in  the  booklet.  In  fact, 
the  only  reference  to  the  roof  primer  throughout  the 
booklet  was  a  suggestion  that  under  certain  circum- 
stances it  would  be  advisable  to  use  a  priming  coat. 
Therefore,  Mr.  Segerstrom  was  correct  in  infomiing 
Mr.  Rosenbaum  that  he  had  received  no  instructions 
as  to  the  primer. 

Foreman  Rosenbaum  searched  the  baiTels  for  any 
instructions  or  warning  on  the  labels  and  found  none 
(Tr.   67,   70,   73).    Before   determining  to   heat   the 
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primer  over  the  applewood  coals  he  placed  the  ma- 
terials for  an  entire  day  in  the  direct  rays  of  a  hot 
sun  and  was  still  faced  with  the  necessity  of  further 
thinning  the  material   in  some  manner   (Tr.  68-70). 
He  had  no  knowledge  that  the  material  was  subject 
to  emitting  explosive  vapors  and  only  thought  that 
it  might  burn  with  flames  of  small  proportions  upon^ 
direct  contact  with  fire   (Tr.  71).    To  guard  against 
this,  he  directed  that  the  fire  be  permitted  to  burni 
down  to  coals  before  the  buckets  of  the  material  were- 
placed  over  it  and  ^Iso  directed  that  precautions  be' 
taken  against  spilling  any  of  the  material,  both  of 
which  things  were  done  by  the  crew  (Tr.  72,  90-91,. 
94).    He  had  therefore  taken  all  necessary  and  rea-- 
sonable  precautions  against  any  danger  known  to  him. . 
He  further  testified  that  had  he  known  the  materiall 
was  subject  to  giving  off  explosive   vapors   or  had! 
there  been  a  warning  on  the  barrels,  he  would  not 
have  heated  the  material  in  the  manner  followed  (Tr. . 
87).    Rosenbaum   categorically   testified   that  he   did  I 
not  realize  that  there  was  any  danger  connected  withi 
what  was  being  done  (Tr.  73,  86-87). 

Tom  Woods,  the  only  member  of  the  crew  having; 
anything  to  do  with  the  heating  of  the  primer,  testi- 
fied that  he  had  only  an  8th  grade  education  and  had  I 
no  knowledge  or  experience  as  to  petroleum  or  as-- 
phalt,   that  he   would  not  have   participated   in   the 
heating  of  the  primer  if  he  had  known  that  it  was^ 
giving  off  gas  vapors,  that  he  detected  nothing  other 
than  a  tar  smell,  and  that  he  did  not  at  the  time  con- 
sider that  there  was  any  danger  (Tr.  92-93). 
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Neither  Mr.  Segerstrom  nor  any  member  of  the 
crew  had  any  special  knowledge  of  this  type  of  ma- 
terial. The  name  ''Battleship  Primer"  on  the  barrel 
gave  no  clue  as  to  the  character  of  the  contents  of 
the  barrel,  nor  was  there  any  tell-tale  odor  (Tr.  74). 
Had  the  labels  even  so  much  as  informed  the  men 
that  the  material  contained  gasoline  or  benzine  or 
naphtha,  they  would  doubtless  not  have  heated  it,  as 
such  names  are  understood  by  laymen  as  connoting 
danger.  On  the  contrary,  the  term  "Primer"  is  wholly 
innocuous. 

Mr.  Rosenbaum  had  seen  professional  crews  heat- 
ing roofing  tars  in  and  about  buildings  under  con- 
struction or  repair,  and  all  of  us  have  seen  the  same 
thing  countless  times.  He  stated  that  that  was  where 
he  got  the  idea  as  to  the  heating  method  (Tr.  70,  86). 
The  knowledge  that  Mr.  Rosenbaum  and  other  ordi- 
nary laymen  do  not  have  is  that  the  tars  being  heated 
by  professional  roofers  are  so-called  "Hot  Roofing," 
having  flash  points  in  the  neighborhood  of  450°  to 
500°  F.  and  therefore  safe  to  heat  up  to  those  high 
temperatures  (Tr.  177,  149-150).  As  with  Mr.  Rosen- 
baum, the  ordinary  lajrman  does  not  know  that  so- 
called  "Cold  Roofings"  such  as  the  Battleship  prod- 
ucts, are  vastly  different  and  contain  highly  volatile 
and  dangerous  solvents. 

We  venture  to  say  that  anyone  of  us,  including  the 
members  of  this  Court,  possessed  of  no  more  technical 
knowledge  than  Mr.  Rosenbaum,  would  have  thought 
that  there  was  no  danger  in  heating  this  material  in 
the  fashion  employed  by  these  men,  in  view  of  the 
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vastness  of  the  room  in  which  it  was  being  conducted 
and  the  concrete  floor  therein.    It  is  of  some  signi- 
ficance that,  when  appellant's  expert  witness  Erickson^ 
undertook  to  simulate  the  method  followed  in  heat- 
ing this  primer,  and  for  that  purpose  constructed  ai 
similar  barrel  stove  and  built  similar  fires  in  it,  he  • 
did  so  inside  a  building  and  within  15  feet  of  wooden  i 
walls  (Tr.  183,  Ex.  47,  48).    It  will  be  said  that  Mr. 
Erickson  only  had  water  in  the  buckets  over  his  fire, 
but  Mr.  Rosenbaum  and  his  crew  had  no  knowledge 
that  the  material  they  were  heating  was  any  more  • 
dangerous  than  w^ater. 

The  law  is  clear  that  an  essential  element  of  con- 
tributory negligence  is  an  appreciation  of  the  danger-, 
knowledge  of  the  physical  characteristics  of  a  mate- 
rial, such  as  knowledge  that  it  is  a  petroleum  prod- 
uct, is  not  enough. 

38  Am.  Jur.  864,  Negligence  §188; 
38  Am.  Jur.  1067-8,  Negligence  §358; 
Heinlen  vs.  Martin  Miller  Orchards,  40  Wash. 
(2d)  356,  360;  242  Pac.  (2d)  1054. 

We  fail  to  see  any  basis  in  the  evidence  for  any' 
claim  that  Mr.  Segerstrom  or  his  employees  had  any 
reason  to  believe  there  was  any  danger  in  the  heating 
of  this  primer  by  the  method  employed,  and  in  any 
event  the  issue  was  for  the  jury  and  was  left  to  the! 
jury  by  the  District  Judge.   They  did  not  know  of  the 
danger    because    they    were    laymen    and    unskilled  i 
workers;  and  they  had  not  been  warned  of  tJie  danger 
by  appellant. 
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ARGUMENT  IN  ANSWER  TO  APPELLANT 

1.  The    Contention    that    There    Was    No    Primary    Neg- 
ligence (App.  Br.  pp.  16-20). 

Appellant  first  .sug'gests  that  the  primer  was  de- 
signed for  use  on  the  exterior  of  buildings,  that  ap- 
pellant did  not  intend  that  it  should  be  heated  inside 
Df  a  building  and  that  appellant  is  not  liable  where 
it  was  used  in  a  manner  other  than  intended  by  the 
manufacturer.  This  argument  is  without  validity.  In 
t6  Am.  Jur.  941  it  is  said, 

**That  the  manufacturer  does  not  intend  that 
the  article  shall  be  used  in  a  certain  way  will  not 
relieve  him  from  liability  for  injuries  to  one  at- 
tempting so  to  use  it,  if,  from  the  directions  upon 
the  package,  a  person  of  ordinary  intelligence 
could  conclude  that  it  might  be  so  used." 


Appellant  next  suggests  (App.  Br.  p.  17)  that  large 
0[uantities  of  this  material  have  been  sold  and  used 
by  the  public  without  harm  or  disaster.  In  the  first 
place  there  is  no  such  showing  in  the  evidence.  The 
only  evidence  on  the  subject  was  the  testimony  of 
appellant's  secretary  and  chief  accounting  officer, 
George  Billingsley,  that  no  claim  on  the  part  of  any 
user  had  ever  come  to  his  attention;  but  he  conceded 
on  cross-examination  that  small  claims  would  not  come 
to  his  attention  and  that  he  would  only  hear  about 
important  claims,  such  as  the  one  here  involved  (Tr. 
264-265).  Secondly,  the  mere  fact  that  appellant  com- 
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pany  had  managed  to  escape  liability  in  the  past  is 
of  no  controlling  consequence. 

Thornhill  vs.  C arpenter-Morton  Co.  (Mass.), 
108  N.E.  474,  491. 


Appellant  suggests  (App.  Br.  p.  17)  that  Mr.  Seg- 
erstrom  and  his  employees  ignored  warnings.  We  are 
unable  to  understand  by  what  license  appellant  claims 
that  there  was  any  warning.  Surely  it  does  not  con- 
tend that  the  language  on  page  3  of  the  instruction 
booklet  constituted  a  warning  of  danger.  It  would 
be  monstrous  if  industr.y  was  permitted  to  absolve 
itself  of  its  duty  to  warn  by  language  such  as  was  em- 
ployed by  appellant  in  its  instruction  booklet. 


The  balance  of  appellant's  argument  under  this  ; 
contention  consists  of  a  discussion  of  five  cases,  none  • 
of  which  have  any  similarity  with  the  facts  here  in- 
volved. The  following  are  cases  with  similar  facts 
where  manufacturers  have  been  held  liable  for  dam- 
ages through  explosion  and  fire  caused  by  similar 
products,  because  the.y  failed  to  affix  warning  labels. . 

Gennessee     County    Assoc,     vs.     Sonneborn  < 
(N.Y.),  189  N.E.  551; 

Thornhill  vs.  Carpenter-Morton  Co.  (Mass.), , 
108  N.E.  474; 

Standard  Oil  Co.  vs.  Lyons  (8th  G.A.),  130  i 
Fed.  (2d)  965; 

Alligator  Co.  vs.  Button  (8th  C.A.),  109  Fed. 
(2d)  900; 

Frazier  vs.  Ayres  (La.),  20  So.  (2d)  754. 
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2.  Appellant's  Contention  as  to  Contributory  Negligence 
(App.  Br.  pp.  21-31). 

Typical  of  appellant's  entire  brief  are  the  erroneous 
statements  made  in  the  course  of  the  argument  as  to 
this  contention. 

On  page  21  of  appellant's  brief  it  is  said, 

"Plaintiff  stored  this  primer  for  more  than 
three  months  (from  April  1  to  Jul.y  8,  1953)  in 
an  insulated  cold  storage  room,  whereby  the 
primer  lost  its  normal  fluidity." 

The  evidence  by  all  witnesses  is  that  there  was  no 
refrigeration  in  the  building  during  this  period,  that 
the  temperature  in  the  room  had  long  since  normal- 
ized with  the  average  outdoor  temperature,  and  on 
July  8,  1953  the  temperature  of  the  primer  in  the 
room  would  have  been  at  least  65°  F.  (Tr.  143-144, 
213-214).  Appellant  also  overlooks  the  evidence  that 
the  primer  was  left  in  the  direct  rays  of  the  sun  for 
the  entire  day  of  July  7,  1953  when  the  outside  tem- 
perature was  90°  F.  Appellant  also  overlooks  the  tes- 
timony that  the  primer  had  lost  its  normal  fluidity 
because  it  had  jelled  in  the  barrel,  a  tendency  known 
to  exist  in  this  type  of  material  (Tr.  232,  254).  Ap- 
pellant's vice-president,  Ralph  Uhrmacher,  conceded 
that  the  primer  remaining  after  the  fire  was  too  thick 
and  that  it  could  have  been  in  that  condition  when 
received  by  Segerstrom  (Tr.  203,  232). 

Appellant  also  at  page  21  of  its  brief  reiterates  its 
claim  that  the  instruction  circular  warned  against 
heating  appellant's  product.  There  was  no  such  warn- 
ing. 
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At  page  23  of  its  brief,  appellant  reiterates  that,  , 
during  the  noon  hour,  more  applewood  was  fed  into  • 
the  drum.  The  testimony  of  Tom  Woods  and  Elwood  I 
Rosenbaum  was  directly  to  the  contrary,  that  no  fuel  t 
was  added  during  the  noon  hour  and  that  there  were 
only  coals  after  lunch  (Tr.  91,  97). 

At  pages  29-30  appellant  asserts  the  claim  that  the 
substance  equivalent  to  gasoline,  which  was  determined  I 
to  be  in  the  primer  by  the  experts  who  tested  the  bar- 
rel remaining  after  the  fire,  was  not  in  it  when  manu- 
factui^ed,  and  appellant  points  to  its  evidence  pur- 
porting to  show  that  there  was  no  possibility  of  gaso- 
line getting  into  the  primer  during  its  manufacture.  , 
Appellant  convenientl}^  overlooks  appellee's  evidence  ' 
which  showed  just  as  positively  that  no  foreign  sub-  • 
stance  could  have  gotten  into  the  barrel  of  primer  • 
while  it  was  in  appellee's  possession   (Tr.  74-75,  82, . 
108,  120,  135-136,  285).    It  should  be  borne  in  mind  I 
that  it  was  stipulated  that  the  barrels  of  primer  re- 
ceived by  Mr.  Segerstrom  were  the  uniform  product! 
of  appellant  company  (Tr.  19,  103-104).   Contrary  to  i 
appellant's  contention  here,  its  Mr.  Uhrmacher  ad- 
mitted that  gasoline  might  have  been  used  as  the  sol- 
vent in  manufacturing  the  primer  according  to  the;' 
specifications  (Tr.  228);  and,  according  to  other  wit-- 
nesses,  safer  solvents  could  also  have  been  used  butt 
at  greater  cost  (Tr.  141).   Also,  the  Standard  Oil  Co.'. 
representative,    Mr.    Schauer,    testified    in    substance 
that  the  equivalent  of  gasoline  was  used  as  the  solvent 
in  manufacturing  the  primer   (Tr.  250-258).    Appel- 
lant's chemists  only  checked  one  out  of  four  of  the 
shipments  of  this  primer  received  from  Standard  Oil 
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Co.  (Tr.  278).  Appellant's  chemist,  Ralph  Uhrmach- 
er,  ran  complete  tests  on  the  primer  remaining  after 
the  tire,  and  the  only  difference  he  detected  from  ap- 
pellant's uniform  product  was  a  much  greater  vis- 
cosity (Tr.  217).  Furthermore,  all  of  the  testimony 
concerning  gasoline  in  the  primer  was  a  play  on 
words,  as  appellant's  specifications  for  the  primer 
admittedly  called  for  an  inherently  dangerous  prod- 
uct with  the  equivalent  of  gasoline  as  its  solvent.  The 
effect  of  these  two  lines  of  evidence  w^as  simply  to 
create  an  issue  of  fact  for  the  jury. 

In  the  examples  just  cited,  as  elsewhere  in  its  brief, 
appellant  is  relying  upon  the  version  of  the  facts 
most  favorable  to  it  and  is  wholly  disregarding  the 
conflicting  evidence  favorable  to  appellee  which  cre- 
ated the  issues  of  fact  properly  submitted  to  the  jury. 

At  page  29  of  its  brief  appellant  asserts  that  plain- 
tiff's theory  was  entirely  upon  the  basis  that  the 
primer  contained  gasoline.  Nothing  could  be  further 
from  the  truth.  Our  experts  simply  identified  certain 
of  the  contents  of  the  primer  as  being  substantially 
gasoline.  Our  position  was  and  is  that,  irrespective 
of  the  name  by  which  it  is  called,  the  primer  as  manu- 
factured according  to  appellant's  own  specifications 
was  an  inherently  dangerous  and  hazardous  material 
as  to  which  the  buying  public  was  entitled  to  be  ade- 
quately warned.  We  identified  a  portion  of  the  primer 
as  gasoline  only  to  dramatize  for  the  lay  persons  on 
the  jury  the  dangerous  nature  of  this  material. 

Overall,  appellant's  theory  on  the  subject  of  con- 
tributory negligence  is  that  Mr.  Segerstrom's  em- 
ployees knew  that  it  was  dangerous  to  heat  the  ma- 
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terial  inside  a  building.   The  evidence  on  this  subject 
is  directly  to  the  contrary.    None  of  the  employees 
was  aware  of  the  dangerous  characteristics  of  this  ma-  : 
terial  which  resulted  in  the  disastrous  explosion. 

This  case  is  comparable  to  the  kerosene  cases,  in 
which  it  has  repeatedly  been  held  that  it  is  not  con- 
tributory negligence  as  a  matter  of  law  to  use  kero- 
sene to  kindle  fires  inside  buildings. 

Ellis  vs.  RepuUic  Oil  Co.  (Iowa),  110  N.W. 

20;  I 

Chapmmi   vs.  Deep  Rock  Oil  Co.   (111.)?  '77'' 

N.E.  (2d)  883; 
Douglas  vs.  Daniel  Bros.  Oil  Co.  (Ohio),  22  i 

N.E.  (2d)  195; 
Frazier  vs.  Ayres    (La.),   20   So.    (2d)    754, 

761; 
Watey^s-Pierce  Oil  Co.  vs.  Desehns,  212  U.S. . 

159,  53  L.  ed.  453. 

Also  appellant  asserts,  as  we  understand  it,  that  the 
proximate    cause    of    the    disaster    was    the    action  ij 
of  the  crew  in  heating  the  material.   If  this  were  the  : 
case,  no  manufacturer  could  ever  be  held  liable  for  a  i' 
failiire  to  affix  warning  labels,  as  the  damage  is  al- 
ways brought  about  by  the  subsequent  act  of  some  ■ 
member  of  the  public  which,  viewed  in  retrospect,  can  i 
be  characterized  as  foolhardy  or  careless.    The  truly 
proximate  cause  of  this  disaster  was  the  failure  of! 
appellant  to  affix  warning  labels  in  accordance  with  i 
its  duty.    Could  anyone  doubt  that,  had  there  been  \ 
such  a  warning  label  on  these  barrels,  this  property 
loss  would  not  have  occurred  ?  In  any  event,  the  issue 
of  proximate  cause  and  also  the  issue  of  contributory 
negligence  were  clearly  for  the  jury. 
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3.  Appellant's  Contention  as  to  the  Instruction  Dealing 
with  §70.74.300  of  the  Revised  Code  of  Washington 
(App.  Br.  pp.  31-44). 

Appellant  lodges  the  following  complaints^  against 
bhe  instruction  in  question:  (a)  The  Court  should 
tiave  interpreted  the  statute  for  the  jury,  the  interpre- 
tation of  the  statute  being  a  matter  for  the  Court  and 
not  for  the  jury;  (b)  this  being  a  criminal  statute  it 
is  to  be  strictly  construed  and  not  extended  beyond 
its  plain  terms;  (c)  under  the  rule  of  ejusdem  generis 
a  roof  or  paint  primer  or  coating  is  not  within  the 
terms  of  the  statute;  (d)  the  statute  has  never  been 
treated  by  the  law  enforcement  officers  of  the  state 
as  applicable  to  roof  or  paint  primers  or  coatings.  Be- 
fore discussing  these  four  contentions,  we  again  point 
out  that  no  one  of  these  contentions  was  stated  to  the 
trial  Judge  in  support  of  the  exception  taken  to  this 
instruction  at  the  close  of  the  trial  (Tr.  316-318).  It 
is  well  settled  that  only  such  reasons  as  are  stated  in 
taking  exception  to  instructions  in  the  trial  Court  can 
be  urged  on  appeal. 

Capital  Transit  Co.  vs.  Compton  (8th  C.A.), 
187  Fed.  (2d)  844,  847; 

W.  T.  Grant  Co.  vs.  Karren  (10th  C.A.),  190 
Fed.  (2d)  710,  712. 

Rule  51  of  the  Federal  Rules  of  Civil  Procedure 
in  pai't  provides : 

"No  party  may  assign  as  error,  the  giving  or 
the  failure  to  give  an  instruction  unless  he  ob- 
jects thereto  before  the  jury  retires  to  consider 
its  verdict,  stating  distinctly  the  matter  to  which 
he  objects  and  the  grounds  of  his  objection." 
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Without  waiving  the  foregoing,  we  will  now  discuss 
each  of  the  above  objections  separately. 

a.    Statutory    Interpretation    for    the    Court 
(App.  Br.  pp.  32-34). 

We  quite  agree  with  appellant  that  the  interpreta- 
tion of  ambiguous  statutes  is  for  the  Court.  However, 
there  is  no  ambiguity  about  this  statute.  It  is  obvious, 
even  to  a  lay  person,  that  the  language  ''or  other 
explosive  or  combustible  substance"  refers  only  to 
other  substances  equally  as  hazardous  as  benzine, 
gasoline,  naphtha,  nitroglycerine,  dynamite  or  powder. 
Furthermore,  that  is  the  sole  basis  upon  which  the 
statute  was  argued  to  the  jury  by  appellee's  counsel. 
The  evidentiary  basis  for  this  instruction  was  the 
testimony  of  the  expert  witnesses  that  this  entire 
primer  was  more  dangerous  than  straight  naphtha, 
and  equally  as  subject  to  flash  fire  or  explosion  as 
gasoline  when  above  its  flash  point,  naphtha  and  gaso- 
line being  two  of  the  specifically  named  substances 
required  by  the  statute  to  be  labeled  "Explosive." 
Our  entire  argument  on  the  subject  to  the  jury  was 
to  the  effect  that  the  primer  was  required  to  be  labeled 
because  in  its  entirety  it  was  more  dangerous  than 
naphtha,  and  equally  as  hazardous  as  gasoline  on 
warm  days.  We  at  no  time  contended  to  the  jury 
that  because  the  primer  may  have  contained  percent- 
ages of  gasoline  or  naphtha  it  was  within  the  statute. 

Appellant's  present  argument  was  first  urged  upon 
the  trial  Court  at  the  hearing  on  the  motion  for  new^ 
trial.    In  denying  the  motion,  the  Court  recognized 
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what  we  have  said  as  to  the  natin-c  of  our  ar^iment 
to  the  jury,  where  the  Court  said, 

"And  if  I  had  it  to  do  ovfi-  a^airi  —  of  course 
hindsight  is  always  better  than  foi-esight  oi-  one's 
judgment  during  the  heat  and  rush  of  a  jury 
trial  —  I  would  have  instructed  that  the  jury 
must  find  that  the  I'oof  primer  was  of  substan- 
tially similar  character  to  the  naphtha  or  gaso- 
line specificall.y  mentioned,  but  that  was  the  basis 
on  which  the  case  was  argued  and,  if  there  had 
been  any  argument  to  the  contrary,  that  any  com- 
bustible material  would  have  to  be  labeled  regard- 
less of  whether  it  were  similar  to  or  equally  as 
dangerous  as  naphtha  or  gasoline  mentioned  in 
the  statute,  I  certainly  would  have  instructed  the 
jury,  but  I  didn't  do  so  because  the  question 
didn't  seem  to  be  raised  or  the  jury  misled  as  to 
the  application  of  the  statute."  (Tr.  325). 

Elsewhere,  appellant  suggests  that  its  counsel  were 
'* surprised  and  disappointed"  at  the  giving  of  this 
instruction.  We  are  unable  to  account  for  their  sur- 
prise. Our  contention  that  this  primer  should  have 
been  labeled  in  accordance  with  the  provision  of  R. 
C.W.  70.74.300  was  embraced  in  the  pre-trial  order 
(Tr.  21).  The  pre-trial  order  was  entered  April  1, 
1954  and  the  trial  of  the  case  did  not  commence  until 
April  26,  1954.  Early  in  the  trial,  we  submitted  to 
the  Court  our  requested  instructions,  among  which 
was  the  instruction  in  question.  During  the  forenoon 
of  May  7,  1954,  the  trial  judge  advised  counsel  that  he 
was  going  to  give  the  requested  instruction  on  the 
statute  (Tr.  291-296).  In  the  afternoon,  there  was 
further  lengthy  discussion  between  Court  and  coun- 
sel on  other  legal  matters,  followed  by  argimients  to 
the  jury,  and  it  was  not  until  late  afternoon  of  May 
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because  he  hadn't  seen  anything  on  the  barrels  or  any 
instructions  to  that  effect  (Tr.  73).  He  further  spe- 
cifically testified,  "Had  there  been  any  printed  warn- 
ing on  these  barrels  in  connection  with  heating  or 
exposing  this  material  to  an  open  flame,  I  wouldn't 
have  done  what  I  did"  (Tr.  87). 

We  submit  that  the  evidence  most  strongly  supports 
the  jury's  finding  of  negligence  on  the  paii:  of  appel- 
lant in  failing  to  warn  and  also  on  the  issue  of  prox- 
imate causation,  and  certainly  the  evidence  was  suffi- 
cient to  carry  these  questions  to  the  jury. 

2.  Alleged  Contributory  Negligence. 

The  record  in  this  case  is  absolutely  devoid  of  any 
evidence  that  either  Mr.  Segerstrom  or  Foreman  Ro- 
senbaum  or  any  member  of  the  crew  knew  of  any 
danger  that  this  product,  while  being  heated  in  the 
fashion  pursued,  might  cause  an  explosion  or  any  fire 
which  might  communicate  to  and  damage  or  destroy 
the  building.  Unquestionably  Rosenbaum  and  others 
of  the  crew  knew  that  the  material  might  burn  on 
direct  contact  with  a  fire,  but  their  testimony  is  that 
they  only  considered  that  small  flames  might  result, 
falling  far  short  of  the  ceiling  of  the  room  and  no- 
where near  the  walls  (Tr.  73,  84-85,  86).  It  should  be 
remembered  that  the  floor  of  this  huge  room  was  con- 
crete, the  entire  floor  area  was  empty,  the  nearest 
wooden  wall  was  25  feet  from  the  stove,  and  the  ceil- 
ing was  18  feet  above  the  floor  (Ex.  20,  Tr.  72,  74). 
The  majority  of  the  large  outside  doors  were  open 
(Tr.  73). 
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Mr.  Sogerstrom  testified  that  he  thought  the  mate- 
rial he  was  purchasing  was  "Liquid  Asbestos,"  that 
he  had  uo  knowledge  that  it  was  a  petroleum  product 
and  that  he  had  no  knowledge  whatever  that  it  was 
dangerous  in  any  respect  (Tr.  61-62).  That  Mr.  Seg- 
erstrom  thought  the  material  was  "Liquid  Asbestos" 
and  fireproof  is  understandable.  This  manufacturer, 
for  the  purpose  of  influencing  the  public  to  buy  its 
product,  called  it  "Liquid  Asbestos  Roof  Coating" 
obviously  for  the  purpose  of  creating  the  impression 
that  it  was  fireproof.  In  furtherance  of  that  design, 
it  incorporated  in  its  instruction  booklet  an  indirect, 
false  representation  that  it  was  fireproof  w^here  it 
stated  that  the  only  consequences  of  heating  the  ma- 
terial would  be  to  damage  the  water-proofing  qual- 
ities. 

Segerstrom  also,  on  reading  the  instruction  book- 
let, noted  that  it  purported  only  to  be  "  InstiTictions 
for  applying  Battleship  Asbestos  Roof  Coating."  No- 
where did  the  booklet  purport  to  be  instructions  for 
applying  the  roof  primer,  and  there  were  no  instruc- 
tions as  to  the  roof  primer  in  the  booklet.  In  fact, 
the  only  reference  to  the  roof  primer  throughout  the 
booklet  was  a  suggestion  that  under  certain  circum- 
stances it  would  be  advisable  to  use  a  priming  coat. 
Therefore,  Mr.  Segerstrom  was  correct  in  inforaiing 
Mr.  Rosenbaum  that  he  had  received  no  instructions 
as  to  the  primer. 

Foreman  Rosenbaum  searched  the  baiTels  for  any 
instructions  or  warning  on  the  labels  and  found  none 
(Tr.   67,   70,   73).    Before   determining  to   heat   the 
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primer  over  the  applewood  coals  he  placed  the  ma- 
terials for  an  entire  day  in  the  direct  rays  of  a  hot 
sun  and  was  still  faced  with  the  necessity  of  further 
thinning  the  material  in  some  manner  (Tr.  68-70). 
He  had  no  knowledge  that  the  material  was  subject 
to  emitting  explosive  vapoi*s  and  only  thought  that 
it  might  burn  with  flames  of  small  proportions  upon 
direct  contact  with  fire  (Tr.  71).  To  guard  against 
this,  he  directed  that  the  fire  be  permitted  to  burn 
dowTi  to  coals  before  the  buckets  of  the  material  were 
placed  over  it  and  ^Iso  directed  that  precautions  be 
taken  against  spilling  any  of  the  material,  both  of 
which  things  were  done  by  the  crew  (Tr.  72,  90-91, 
94).  He  had  therefore  taken  all  necessary  and  rea- 
sonable precautions  against  any  danger  known  to  him. 
He  further  testified  that  had  he  known  the  material 
was  subject  to  giving  off  explosive  vapors  or  had 
there  been  a  warning  on  the  barrels,  he  would  not 
have  heated  the  material  in  the  manner  followed  (Tr. 
87).  Rosenbaum  categorically  testified  that  he  did 
not  realize  that  there  was  any  danger  connected  with 
what  was  being  done  (Tr.  73,  86-87). 

Tom  Woods,  the  only  member  of  the  crew  having 
anything  to  do  with  the  heating  of  the  primer,  testi- 
fied that  he  had  only  an  8th  grade  education  and  had 
no  knowledge  or  experience  as  to  petroleum  or  as- 
phalt, that  he  would  not  have  participated  in  the 
heating  of  the  primer  if  he  had  known  that  it  was 
giving  off  gas  vapors,  that  he  detected  nothing  other 
than  a  tar  smell,  and  that  he  did  not  at  the  time  con- 
sider that  there  was  any  danger  (Tr.  92-93). 
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Neither  Mr.  Segerstrom  nor  any  member  of  the 
crew  had  any  special  knowledge  of  this  type;  of  ma- 
terial. The  name  ''Battleship  Primer"  on  the  barrel 
gave  no  clue  as  to  the  charact-er  of  the  contents  of 
the  barrel,  nor  was  there  any  tell-tale  odor  (Tr.  74). 
Had  the  labels  even  so  much  as  informed  the  men 
that  the  material  contained  gasoline  or  benzine  or 
naphtha,  they  would  doubtless  not  have  heated  it,  as 
such  names  are  understood  by  laymen  as  connoting 
danger.  On  the  contrary,  the  term  "Primer"  is  wholly 
innocuous. 

Mr.  Rosenbaum  had  seen  professional  crews  heat- 
ing roofing  tars  in  and  about  buildings  under  con- 
struction or  repair,  and  all  of  us  have  seen  the  same 
thing  countless  times.  He  stated  that  that  was  where 
he  got  the  idea  as  to  the  heating  method  (Tr.  70,  86). 
The  knowledge  that  Mr.  Rosenbaum  and  other  ordi- 
nary laymen  do  not  have  is  that  the  tars  being  heated 
by  professional  roofers  are  so-called  "Hot  Roofing," 
having  flash  points  in  the  neighborhood  of  450°  to 
500°  F.  and  therefore  safe  to  heat  up  to  those  high 
temperatures  (Tr.  177,  149-150).  As  with  Mr.  Rosen- 
baum, the  ordinary  la^nnan  does  not  know  that  so- 
called  "Cold  Roofings"  such  as  the  Battleship  prod- 
ucts, are  vastly  different  and  contain  highly  volatile 
and  dangerous  solvents. 

We  venture  to  say  that  anyone  of  us,  including  the 
members  of  this  Court,  possessed  of  no  more  technical 
knowledge  than  Mr.  Rosenbaum,  would  have  thought 
that  there  was  no  danger  in  heating  this  material  in 
the  fashion  emploj^ed  by  these  men,  in  view  of  the 
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vastness  of  the  room  in  which  it  was  being  conducted 
and  the  concrete  floor  therein.  It  is  of  some  signi- 
ficance that,  when  appellant's  expert  witness  Erickson 
undertook  to  simulate  the  method  followed  in  heat- 
ing this  primer,  and  for  that  purpose  constructed  a 
similar  barrel  stove  and  built  similar  fires  in  it,  he 
did  so  inside  a  building  and  within  15  feet  of  wooden 
walls  (Tr.  183,  Ex,  47,  48).  It  mil  be  said  that  Mr. 
Erickson  only  had  water  in  the  buckets  over  his  fire, 
but  Mr.  Rosenbaum  and  his  crew  had  no  knowledge 
that  the  material  they  were  heating  was  any  more 
dangerous  than  water. 

The  law  is  clear  that  an  essential  element  of  con- 
tributor^^  negligence  is  an  appreciation  of  the  danger; 
knowledge  of  the  physical  characteristics  of  a  mate- 
rial, such  as  knowledge  that  it  is  a  petroleum  prod- 
uct, is  not  enough. 

38  Am.  Jur.  864,  Negligence  §188; 
38  Am.  Jur.  1067-8,  Negligence  §358; 
Heinlen  vs.  Martin  Miller  Orchards,  40  Wash. 
(2d)  356,  360;  242  Pac.  (2d)  1054. 

We  fail  to  see  any  basis  in  the  evidence  for  any 
claim  that  Mr.  Segerstrom  or  his  employees  had  any 
reason  to  believe  there  was  any  danger  in  the  heating 
of  this  primer  by  the  method  employed,  and  in  any 
event  the  issue  was  for  the  jury  and  was  left  to  the 
jury  by  the  District  Judge.  They  did  not  know  of  the 
danger  because  they  tvere  laymen  and  unskilled 
workers;  and  they  had  not  been  warned  of  tlie  danger 
by  appellant. 
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ARGUMENT  IN  ANSWER  TO  APPELLANT 

1.  The   Contention    that    There    Was    No    Primary    Neg- 
ligence (App.  Br.  pp.  16-20). 

Appellant  first  suggests  that  the  primer  was  de- 
signed for  use  on  the  exterior  of  buildings,  that  ap- 
pellant did  not  intend  that  it  should  be  heated  inside 
of  a  building  and  that  appellant  is  not  liable  where 
it  was  used  in  a  manner  other  than  intended  by  the 
manufacturer.  This  argument  is  without  validity.  In 
46  Am.  Jur.  941  it  is  said, 

^  **That  the  manufacturer  does  not  intend  that 

the  article  shall  be  used  in  a  certain  way  will  not 
relieve  him  from  liability  for  injuries  to  one  at- 
tempting so  to  use  it,  if,  from  the  directions  upon 
the  package,  a  person  of  ordinary  intelligence 
could  conclude  that  it  might  be  so  used." 


Appellant  next  suggests  (App.  Br.  p.  17)  that  large 
quantities  of  this  material  have  been  sold  and  used 
by  the  public  without  harm  or  disaster.  In  the  first 
place  there  is  no  such  showing  in  the  evidence.  The 
only  evidence  on  the  subject  was  the  testimony  of 
appellant's  secretary  and  chief  accounting  officer, 
George  Billingsley,  that  no  claim  on  the  part  of  any 
user  had  ever  come  to  his  attention;  but  he  conceded 
on  cross-examination  that  small  claims  would  not  come 
to  his  attention  and  that  he  would  onh'  hear  about 
important  claims,  such  as  the  one  here  involved  (Tr. 
264-265) .  Secondly,  the  mere  fact  that  appellant  com- 
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pany  had  managed  to  escape  liability  in  the  past  is 
of  no  controlling  consequence. 

Thornhill  vs.  Carpenter-Morton  Co.  (Mass.), 
108  N.E.  474,  491. 


Appellant  suggests  (App.  Br.  p.  17)  that  Mr.  Seg- 
erstrom  and  his  emploj^ees  ignored  warnings.  We  are 
unable  to  understand  by  what  license  appellant  claims 
that  there  was  any  warning.  Surely  it  does  not  con- 
tend that  the  language  on  page  3  of  the  instruction 
booklet  constituted  a  warning  of  danger.  It  would 
be  monstrous  if  industr}^  was  permitted  to  absolve 
itself  of  its  duty  to  warn  by  language  such  as  was  em- 
ployed by  appellant  in  its  instruction  booklet. 


The  balance  of  appellant's  argument  under  this 
contention  consists  of  a  discussion  of  five  cases,  none 
of  which  have  any  similarity  with  the  facts  here  in- 
volved. The  following  are  cases  with  similar  facts 
where  manufacturers  have  been  held  liable  for  dam- 
ages through  explosion  and  fire  caused  by  similar 
products,  because  the.y  failed  to  affix  warning  labels. 

Gennessee     County    Assoc,     vs.     Sonnehorn 
(N.Y.),  189  N.E.  551; 

Thornhill  vs.  Carpenter-Morton  Co.  (Mass.), 
108  N.E.  474; 

Standard  Oil  Co.  vs.  Lyons  (8th  C.A.),  130 
Fed.  (2d)  965; 

Alligator  Co.  vs.  Button  (8th  C.A.),  109  Fed. 
(2d)  900; 

Frazier  vs.  Ayres  (La.),  20  So.  (2d)  754. 
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2.  Appellant's  Contention  as  to  Contributory  Negligence 
(App.  Br.  pp.  21-31). 

Typical  of  appellant's  entire  brief  are  the  erroneous 
statements  made  in  the  course  of  the  argument  as  to 
this  contention. 

On  page  21  of  appellant's  brief  it  is  said, 

**  Plaintiff  stored  this  primer  for  more  than 
three  months  (from  April  1  to  Jul}^  8,  1953)  in 
an  insulated  cold  storage  room,  whereby  the 
primer  lost  its  normal  fluidity." 

The  evidence  by  all  witnesses  is  that  there  was  no 
refrigeration  in  the  building  during  this  period,  that 
the  temperature  in  the  room  had  long  since  normal- 
ized with  the  average  outdoor  temperature,  and  on 
July  8,  1953  the  temperature  of  the  primer  in  the 
room  would  have  been  at  least  65°  F.  (Tr.  143-144, 
213-214).  Appellant  also  overlooks  the  evidence  that 
the  primer  was  left  in  the  direct  rays  of  the  sun  for 
the  entire  day  of  July  7,  1953  when  the  outside  tem- 
perature was  90°  F.  Appellant  also  overlooks  the  tes- 
timony that  the  primer  had  lost  its  normal  fluidity 
because  it  had  jelled  in  the  barrel,  a  tendency  known 
to  exist  in  this  type  of  material  (Tr.  232,  254).  Ap- 
pellant's vice-president,  Ralph  Uhrmacher,  conceded 
that  the  primer  remaining  after  the  fire  was  too  thick 
and  that  it  could  have  been  in  that  condition  when 
received  by  Segerstrom  (Tr.  203,  232). 

Appellant  also  at  page  21  of  its  brief  reiterates  its 
claim  that  the  instruction  circular  warned  against 
heating  appellant's  product.  There  was  no  such  warn- 
ins:. 
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At  page  23  of  its  brief,  appellant  reiterates  that,  , 
during  the  noon  hour,  more  applewood  was  fed  into  > 
the  drum.  The  testimony  of  Tom  Woods  and  Elwood  I 
Rosenbaum  was  directly  to  the  contrary,  that  no  fuel  I 
was  added  during  the  noon  hour  and  that  there  were 
only  coals  after  lunch  (Tr.  91,  97). 

At  pages  29-30  appellant  asserts  the  claim  that  the 
substance  equivalent  to  gasoline,  which  was  determined  I 
to  be  in  the  primer  by  the  experts  who  tested  the  bar-  • 
rel  remaining  after  the  fire,  was  not  in  it  when  manu- 
factured, and  appellant  points  to  its  evidence  pur- 
porting to  show  that  there  was  no  possibility  of  gaso- 
line getting  into  the  primer  during  its  manufacture.  . 
Appellant  conveniently  overlooks  appellee's  evidence 
which  showed  just  as  positively  that  no  foreign  sub- 
stance could  have  gotten  into  the  barrel  of  primer " 
while  it  was  in  appellee's  possession   (Tr.  74-75,  82,  . 
108,  120,  135-136,  285).    It  should  be  borne  in  mind 
that  it  was  stipulated  that  the  barrels  of  primer  re- 
ceived by  Mr.  Segerstrom  were  the  uniform  product 
of  appellant  company  (Tr.  19,  103-104).   Contrary  to 
appellant's  contention  here,  its  Mr.  Uhrmacher  ad- 
mitted that  gasoline  might  have  been  used  as  the  sol- 
vent in  manufacturing  the  primer  according  to  the 
specifications  (Tr.  228) ;  and,  according  to  other  wit- 
nesses, safer  solvents  could  also  have  been  used  but  t 
at  greater  cost  (Tr.  141).   Also,  the  Standard  Oil  Co. 
representative,    Mr.    Schauer,    testified    in    substance 
that  the  equivalent  of  gasoline  was  used  as  the  solvent 
in  manufacturing  the  primer   (Tr.  250-258).    Appel- 
lant's chemists  only  checked  one  out  of  four  of  thC', 
shipments  of  this  primer  received  from  Standard  Oil  l' 


Co.  (Tr.  278).  Appellant's  chemist,  Ralph  Uhmiach- 
er,  ran  complete  tests  on  the  primer  remaining  after 
the  fire,  and  the  only  diffei'ence  he  detected  from  ap- 
pellant's unifomi  product  was  a  much  greater  vis- 
cosity (Tr.  217).  Furthermore,  all  of  the  testimony 
concerning  gasoline  in  the  primer  was  a  play  on 
words,  as  appellant's  specifications  for  tlie  primer 
admittedly  called  for  an  inherently  dangerous  prod- 
uct with  the  equivalent  of  gasoline  as  its  solvent.  The 
effect  of  these  two  lines  of  evidence  was  simply  to 
create  an  issue  of  fact  for  the  juiy. 

In  the  examples  just  cited,  as  elsewhere  in  its  brief, 
appellant  is  relying  upon  the  version  of  the  facts 
most  favorable  to  it  and  is  wholly  disregarding  the 
conflicting  evidence  favorable  to  appellee  which  cre- 
ated the  issues  of  fact  properly  submitted  to  the  jury. 

At  page  29  of  its  brief  appellant  asserts  that  plain- 
tiff's theory  was  entirely  upon  the  basis  that  the 
primer  contained  gasoline.  Nothing  could  be  further 
from  the  truth.  Our  expei-ts  simply  identified  certain 
of  the  contents  of  the  primer  as  being  substantially 
gasoline.  Our  position  was  and  is  that,  irrespective 
of  the  name  by  which  it  is  called,  the  primer  as  manu- 
factured according  to  appellant's  own  specifications 
was  an  inherently  dangerous  and  hazardous  material 
as  to  which  the  buying  public  was  entitled  to  be  ade- 
quately warned.  We  identified  a  portion  of  the  primer 
as  gasoline  only  to  dramatize  for  the  lay  persons  on 
the  jury  the  dangerous  nature  of  this  material. 

Overall,  appellant's  theory  on  the  subject  of  con- 
tributory negligence  is  that  Mr.  Segerstrom's  em- 
ployees knew  that  it  was  dangerous  to  heat  the  ma- 
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terial  inside  a  building.  The  evidence  on  this  subject 
is  directly  to  the  contrary.  None  of  the  employees 
was  aware  of  the  dangerous  characteristics  of  this  ma- 
terial which  resulted  in  the  disastrous  explosion. 

This  case  is  comparable  to  the  kerosene  cases,  in 
which  it  has  repeatedly  been  held  that  it  is  not  con- 
tributory negligence  as  a  matter  of  law  to  use  kero- 
sene to  kindle  fires  inside  buildings. 

Ellis  vs.  Republic  Oil  Co.  (Iowa),  110  N.W. 

20; 
Chapmmi  vs.  Deep  Rock  Oil  Co.   (111.)?  '77 

N.E.  (2d)  883; 
Douglas  vs.  Daniel  Bros.  Oil  Co.  (Ohio),  22  i 

N.E.  (2d)  195; 
Frazier  vs.  Ayres    (La.),   20   So.    (2d)    754, 

761; 
Waters-Pierce  Oil  Co.  vs.  Deselms,  212  U.S. 

159,  53  L.  ed.  453. 

Also  appellant  asserts,  as  we  understand  it,  that  the 
proximate    cause    of    the    disaster    was    the    action 
of  the  crew  in  heating  the  material.   If  this  were  the 
case,  no  manufacturer  could  ever  be  held  liable  for  a  > 
failure  to  affix  warning  labels,  as  the  damage  is  al- 
ways brought  about  by  the  subsequent  act  of  some 
member  of  the  public  which,  viewed  in  retrospect,  can  i 
be  characterized  as  foolhardy  or  careless.    The  truly 
proximate  cause  of  this  disaster  was  the  failure  ofi 
appellant  to  affix  warning  labels  in  accordance  with  \ 
its  duty.    Could  anyone  doubt  that,  had  there  been  \ 
such  a  warning  label  on  these  barrels,  this  property 
loss  would  not  have  occurred  ?  In  any  event,  the  issue 
of  proximate  cause  and  also  the  issue  of  contributory 
negligence  were  clearly  for  the  jury. 
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3.  Appellant's  Contention  as  to  the  Instruction  Dealing 
with  §70.74.300  of  the  Revised  Code  of  Washington 
(App.  Br.  pp.  31-44). 

Appellant  lodges  the  following  complaint!^  against 
the  instruction  in  question:  (a)  The  Court  should 
have  interpreted  the  statute  for  the  jury,  the  interpre- 
tation of  the  statute  being  a  matter  for  the  Court  and 
not  for  the  jury;  (b)  this  being  a  criminal  statute  it 
is  to  be  strictly  construed  and  not  extended  beyond 
its  plain  terms;  (c)  under  the  rule  of  ejusdem  generis 
a  roof  or  paint  primer  or  coating  is  not  within  the 
terms  of  the  statute;  (d)  the  statute  has  never  been 
treated  by  the  law  enforcement  officers  of  the  state 
as  applicable  to  roof  or  paint  primers  or  coatings.  Be- 
fore discussing  these  four  contentions,  we  again  point 
out  that  no  one  of  these  contentions  was  stated  to  the 
trial  Judge  in  support  of  the  exception  taken  to  this 
instruction  at  the  close  of  the  trial  (Tr.  316-318).  It 
is  well  settled  that  only  such  reasons  as  are  stated  in 
taking  exception  to  instructions  in  the  trial  Couii;  can 
be  urged  on  appeal. 

Capital  Transit  Co.  vs.  Compton  (8th  C.A.), 
187  Fed.  (2d)  844,  847; 

W.  T.  Grant  Co.  vs.  Karren  (10th  C.A.),  190 
Fed.  (2d)  710,  712. 

Rule  51  of  the  Federal  Rules  of  Civil  Procedure 
in  part  provides : 

"No  party  may  assign  as  error,  the  giving  or 
the  failure  to  give  an  instruction  unless  he  ob- 
jects thereto  before  the  jury  retires  to  consider 
its  verdict,  stating  distinctly  the  matter  to  which 
he  objects  and  the  grounds  of  his  objection." 
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Without  waiving  the  foregoing,  we  will  now  discuss 
each  of  the  above  objections  separately. 

a.    Statutory    Interpretation    for    the    Court 
(App.  Br.  pp.  32-34). 

We  quite  agree  with  appellant  that  the  interpreta- 
tion of  ambiguous  statutes  is  for  the  Court.  However, 
there  is  no  ambiguity  about  this  statute.  It  is  obvious, 
even  to  a  lay  person,  that  the  language  *'or  other  t 
explosive  or  combustible  substance"  refers  only  to 
other  substances  equalh^  as  hazardous  as  benzine, 
gasoline,  naphtha,  nitroglycerine,  dynamite  or  powder. 
Furthermore,  that  is  the  sole  basis  upon  which  the 
statute  was  argued  to  the  jury  by  appellee's  counsel. 
The  evidentiary  basis  for  this  instruction  was  the 
testimony  of  the  expert  witnesses  that  this  entire 
primer  was  more  dangerous  than  straight  naphtha, 
and  equally  as  subject  to  flash  fire  or  explosion  as 
gasoline  when  above  its  flash  point,  naphtha  and  gaso- 
line being  two  of  the  specifically  named  substances 
required  by  the  statute  to  be  labeled  "Explosive." 
Our  entire  argument  on  the  subject  to  the  jury  was 
to  the  effect  that  the  primer  was  required  to  be  labeled 
because  in  its  entirety  it  was  more  dangerous  than 
naphtha,  and  equally  as  hazardous  as  gasoline  on 
warm  days.  We  at  no  time  contended  to  the  jury 
that  because  the  primer  may  have  contained  percent- 
ages of  gasoline  or  naphtha  it  was  within  the  statute. 

Appellant's  present  argument  was  first  urged  upon 
the  trial  Court  at  the  hearing  on  the  motion  for  new 
trial.    In  denying  the  motion,  the  Court  recognized 


37 

what  we  have  said  as  to  the  nature  of  our  ar^ment 
to  the  jury,  whore  the  Court  said, 

*'Aiid  if  I  had  it  to  do  ovei-  a^ain  — of  course 
hindsig-ht  is  always  better  than  foresight  or  one's 
judgment  during  the  heat  and  rush  of  a  jury 
trial  —  I  would  have  instructed  that  the  ju7y 
must  find  that  the  roof  primer  was  of  substan- 
tially similar  character  to  the  naphtha  or  gaso- 
line specifically  mentioned,  but  that  was  the  basis 
on  which  the  case  was  argued  and,  if  there  had 
been  any  argument  to  the  contrary,  that  any  com- 
bustible material  would  have  to  be  labeled  regard- 
less of  whether  it  were  similar  to  or  equally  as 
dangerous  as  naphtha  or  gasoline  mentioned  in 
|,  the  statute,  I  certainly  would  have  instructed  the 
r"  jury,  but  I  didn't  do  so  because  the  question 
didn't  seem  to  be  raised  or  the  juiy  misled  as  to 
the  application  of  the  statute."  (Tr.  325). 

Elsewhere,  appellant  suggests  that  its  counsel  were 
"surprised  and  disappointed"  at  the  giving  of  this 
instruction.  We  are  unable  to  account  for  their  sur- 
prise. Our  contention  that  this  primer  should  have 
been  labeled  in  accordance  with  the  provision  of  R. 
C.W.  70.74.300  was  embraced  in  the  pre-trial  order 
(Tr.  21).  The  pre-trial  order  was  entered  April  1, 
1954  and  the  trial  of  the  case  did  not  commence  until 
April  26,  1954.  Early  in  the  trial,  we  submitted  to 
the  Court  our  requested  instructions,  among  which 
was  the  instruction  in  question.  During  the  forenoon 
of  May  7,  1954,  the  trial  judge  advised  counsel  that  he 
was  going  to  give  the  requested  instruction  on  the 
statute  (Tr.  291-296).  In  the  afternoon,  there  was 
further  lengthy  discussion  between  Court  and  coun- 
sel on  other  legal  matters,  followed  by  arguments  to 
the  jury,  and  it  was  not  until  late  afternoon  of  May 
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7th  that  the  Court  instructed  the  jury  (Tr.  296).  Ap- 
pellant had  ample  opportunity  to  do  so,  but  requested 
no  instruction  of  the  Court  interpreting  this  stat- 
ute as  it  now  contends  the  Court  should  have  done. 
Furthermore,  appellant  had  ample  opportunity  to 
conceive  the  idea  that  the  statute  needed  interpreting 
so  as  to  embody  that  reason  in  its  exception  to  the  in- 
struction. The  fact  that  appellant  did  not,  in  except- 
ing to  the  instuction,  suggest  that  it  should  have  been 
interpreted,  clearly  indicates  that  its  counsel  did  not' 
then  consider  that  any  interpretation  was  needed,  in 
view  of  the  argument  to  the  jury.  We  reiterate  that 
this  position  is  an  afterthought,  wholly  lacking  in 
merit. 

b.  Rule  of  Steict  Constbuction  (App.  Br.  pp. 
34-35). 

We  agree  with  what  appellant  has  to  say  here,  but 
we  fail  to  see  how  the  rule  of  strict  construction  has 
any  application.  Again,  the  rule  only  applies  in  the 
construction  of  ambiguous  statutes. 

c.  Appellant's  Contention  as  to  the  Rule  ofi 
Ejusdem  Generis  (App.  Br.  pp.  35-41). 

We  likewise  agree  with  appellant's  statement  as  to 
the  rule  of  ejusdem  generis  and  its  application  to  this 
statute.  What  we  have  already  said  answers  the  ar- 
gument at  this  point.  Our  argument  to  the  jury  as 
to  the  statute  was  upon  the  basis  required  by  the  rule 
of  ejusdem  generis,  the  jury  was  not  misled  and  ap- 
pellant made  no  mention  of  this  rule  in  stating  its 
reasons  for  its  exception  to  the  instruction. 
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We  have  read  with  interest  what  appellant  has  to 
lay  as  to  the  great  changes  which  have  taken  place 
n  the  petroh?um  industry,  hut  we  do  not  understand 
hat  benzine,  gasoline  or  naphtha  have  become  any 
ess  dangerous  through  the  years  or  that  the  reasons 
vhy  the  buying  public  needs  to  be  warned  of  the  hid- 
len  presence  of  these  or  similar  substances  within 
iontainers  is  any  less  compelling  now  than  when  this 
itatute  was  enacted.  Appellant  asks  why  kerosene 
vas  not  included  by  the  legislature  in  the  substances 
•equired  to  be  labeled.  The  reason,  of  course,  is  that 
kerosene  is  relatively  safe,  having  flash  points  above 
.50°  F.  (Tr.  140,  Ex.  27). 

We  quite  agree  that  nowadays  a  container  labeled 
'Gasoline"  would  be  known  to  anyone  to  be  danger- 
ous, but  we  fail  to  see  how  that  has  anything  to  do 
vith  the  situation  as  to  a  container  labeled  "Primer." 

Our  whole  position  was  and  is  that  this  primer  is 
)f  the  same  nature  and  at  least  equally  as  dangerous 
IS  naphtha  and  gasoline  at  normally  experienced  tem- 
)eratures  and,  under  the  rule  of  ejusdem  generis,  is 
herefore  within  the  statute. 

d.  The  Contention  that  the  Statute  Has 
Never  Been  Treated  by  the  Law  Enforce- 
ment Officers  of  the  State  as  Applicable  to 
Roof  Primers  (App.  Br.  pp.  40-44). 

Basically  appellant  relies  at  this  point  upon  the  off- 
land  observation  of  the  trial  Judge  that  this  statute 
s  perhaps  obsolete.  There  is  no  basis  in  the  evidence 
)r  in  any  authority  for  such  a  conclusion.    The  stat- 
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ute  has  been  included  in  all  codifications  of  the  Wash- 
ington statute,  including  the  Revised  Code  of  1951. 
The  authority  for  the  1951  codification  is  to  be  found  i 
in  §1.08.015  of  the  Revised  Code  of  Washington,  and  i 
in  that  section  the  revisor  was  charged  with  the  duty 
to  "(m)  Strike  provisions  manifestly  obsolete."  Not- 
withstanding that  legislative  directive  to  the  codifier, 
this  statute  was  embraced  mthin  the  code. 

There  is  no  validity  in  the  argument  that  the  stat- 
ute is  not  enforced  or  observed.   First  of  all,  there  is 
no  evidence  to  that  effect.    Also,  we  take  the  liberty 
of  going  outside  the  record,  as  has  appellant,  to  state 
our  knowledge  that  the  statute  is  observed  by  reputa-  - 
ble  manufacturers.   We  do  not  know  upon  what  basis  • 
appellant  is  able  to  state  that  neither  the  Attorney 
General  nor  any  of  the  39  County  Prosecutors  have 
ever  considered  that  this  statute  covered  commercial  i 
products  such  as  roof  primers.   We  are  quite  certaini 
that  appellant's  counsel  has  not  undertaken  the  stag- 
gering task  of  reviewing  the  files  of  the  39  County 
Prosecutors  and  the  Attorney  General  for  the  past' 
45  years.   Likewise,  we  fail  to  see  the  significance  in  \ 
the  fact,  if  it  is  a  fact,  that  the  Attorney  General  has 
never  been  called  upon  to  construe  or  give  an  opin- 
ion concerning  the  statute,  nor  do  we  see  the  signi- 
ficance of  the  fact  that  the  Supreme  Court  of  Wash- 

i 

ington  has  not  been  called  upon  to  construe  this  stat-! 
ute,  as  there  may  be  countless  cases  which  have  never  r 
been  appealed. 

Appellant  also  suggests  that  we  were  unable  to  dis- 
cover a  single  can  of  roof  coating,  primer,  paint  on' 
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dmilar  product  that  had  ever  been  label(*d  in  com- 
pliance with  this  statute.  We  do  not  know  on  what 
jasis  appellant  has  reached  the  conclusion  that  we 
made  any  effort  to  do  so,  which  we  did  not.  We  did, 
lowever,  quickly  obtain  in  the  Spokane  market  the 
roofing  products  of  4  reputable  manufacturers,  all  of 
svhich  contained  true  warnings  equally  as  effective 
IS  the  term,  ** Explosive,"  and  represented  a  de  facto 
3ompliance,  at  least,  with  the  public  policy  of  this 
state  as  expressed  in  the  statute. 


We  submit  that  the  statute  in  question  was  appli- 
cable and  that  the  Court  properly  submitted  to  the 
jury  for  determination  whether  this  primer,  because 
3f  the  testimony  that  it  was  more  dangerous  than 
Qaphtha,  and  as  dangerous  as  gasoline,  was  a  sub- 
stance required  to  be  labeled  in  accordance  with  the 
statute.  In  fact,  we  could  justifiably  contend  that  the 
Court  should  have  ruled  as  a  matter  of  law  that  the 
primer  was  required  to  be  labeled  ''Explosive." 
There  was  no  conflict  in  the  evidence.  It  w^as  conceded 
that  the  primer  had  a  flash  point  between  80°  and 
100°  F.,  which  was  within  the  range  of  naphtha. 

I 

CONCLUSION 

We  respectfully  urge  the  Court  to  refer  to  and  re- 
view the  entire  record  in  this  case  rather  than  to  rely 
upon  appellant's  statements  as  to  the  evidence.  We 
believe  that  it  will  be  manifest  to  the  Court,  upon 
so  doing,  that  appellant  was  grossly  negligent  and 
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totally  oblivious  to  the  safety  of  the  public  in  failing 
to  affix  warning  labels  to  this  product.  We  think  it 
will  be  equally  obvious  from  the  sales  literature  of 
appellant,  which  is  among  the  exhibits,  that  its  fail- 
ure to  so  warn  the  public  was  coldly  calculated  sO' 
as  to  not  adversely  affect  the  saleability  of  its  prod- 
uct and  to  create  the  false  impression  that  its  product  \ 
was  fireproof.  We  further  believe  that  it  is  most  evi- 
dent that,  had  appellant  placed  a  warning  label  on 
the  barrels,  this  litigation  would  never  have  arisen, 
for  there  would  have  been  no  explosion  and  fire.  In 
any  event,  we  submit  that  the  issues  were  for  the  jury^ 
and  that  the  judgment  should  be  affirmed. 

Respectfully  submitted, 

CASHATT  &  WILLIAMS 
MALOTT,  DELL  WO  &  RUDOLF 
1121  Paulsen  Building 
Spokane,  Washington 
Attorneys  for  Appellee 
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EVIDENCE 

Appellant  does  not  question  the  rule  that  in  deter- 
mining whether  there  was  evidence  of  negligence  on 
the  part  of  appellant  and  whether  appellee  was  con- 
tributorily  negligent  as  a  matter  of  law,  the  evidence 
must  be  viewed  in  the  light  most  favorable  to  appellee 
(Br.  2).  However,  this  rule  does  not  give  appellee 
license  to  disregard  undisputed  facts  or  to  draw  un- 
reasonable inferences  from  the  testimony. 

The  basic  undisputed  facts  are : 

(1)  That  the  plaintiff  purchased  defendant's  roof- 
ing compound,  both  piimer  and  final  coat,  at  one  time 
and  in  connection  with  this  purchase  plaintiff  received 
a  pamphlet  of  instructions  which  clearly  stated  "Do 
not  heat  or  thin  Battleship"  (Br.  4). 

(2)  That  after  plaintiff  had  stored  the  roofing 
compound  for  more  than  three  months,  he  directed  his 
employees  to  apply  it  to  the  roof  of  his  warehouse 
(Br.  6). 

(3)  That  when  his  employees  started  to  use  it, 
they  found  it  too  thick  to  apply  readily  (Br.  6). 

(4)  That  plaintiff's  foreman  called  plaintiff  and 
asked  if  there  were  any  directions  or  instructions  for 
applying  the  primer  and  plaintiff  advised  him  there 
were  no  instructions  (R.  61,  68,  77;  Br.  25).  Plaintiff 
ignores  this  fact  in  his  statement  of  the  case. 


(5)  That  plaintiff's  foreman  thereafter  rigged  up 
a  crude  stove  and  commenced  heating  the  roofing 
compound  in  pails  set  on  the  stove  (R.  70,  71,  72,  78, 
88,  89;  Br.  7). 

(6)  That  the  stove  was  placed  inside  a  room  in  the 
warehouse  and  after  approximately  one-half  day's  op- 
eration, the  gases  and  fumes  which  had  collected  in 
the  warehouse  exploded,  setting  the  warehouse  on  fire 
and  destroying  it  (Br.  7,  8). 

(7)  That  plaintiff's  workmen  would  not  have  heat- 
ed this  product  had  they  been  supplied  with  the  in- 
struction pamphlet  wiiich  was  in  plaintiff's  posses- 
sion (R.  80,  81). 

(8)  That  plaintiff's  foreman  knew  from  the  smell 
that  this  was  a  petroleum  product  (R.  80). 

While  there  are  also  numerous  minor  conflicts  as  to 
what  inferences  can  be  drawn  from  the  record,  we  do 
not  wish  to  unduly  lengthen  this  brief  by  repeating  our 
contentions  as  set  out  in  our  opening  brief.  However, 
there  is  one  matter  which  has  been  confused  in  appel- 
lee's brief  to  such  an  extent  that  we  feel  it  needs  fur- 
ther clarification,  and  that  is  the  contention  of  appellee 
that  appellant  knew  that  this  material  sometimes  jelled 
in  the  barrel  (Br.  12,  21). 

Appellee's  contention  that  appellant  knew  that  this 
material  sometimes  jelled  in  the  barrel  is  derived  from: 
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(1)  The  fact  that  the  material  used  in  plaintiff's 
experiments  was  thick  and  jelled. 

(2)  Testimony  by  Ralph  Uhrmaelier  on  pa^es  203 
and  232  of  the  record.  The  testimony  of  Mr.  Uhr- 
macher  was  that  any  jelling  in  the  barrel  was  rare  and 
vei'y  slight  and  in  his  experience  the  material  had 
never  gotten  to  a  condition  where  you  couldn't  put  it 
on  as  it  came  from  the  barrel  (R.  232).  Mr.  Uhr- 
macher's  candor  in  admitting  that  it  is  possible  that 
the  particular  material  was  thick  when  opened  since 
he  could  not  know  all  the  conditions  at  the  time,  ili- 
cluding  temperature  conditions,  is  a  far  cry  from  the 
implications  drawn  by  appellee. 

(3)  Testimony  of  Homer  Schauer  that  this  type 
of  product  tended  to  jell  when  it  was  thinned  or  di- 
luted with  gasoline  and  that  this  material  is  diluted 
with  what  amounts  to  gasoline.  To  reach  this  result 
appellee  has  taken  statements  out  of  context  and  twist- 
ed their  meaning  into  a  wholly  unreasonable  conclu- 
sion. While  Mr.  Schauer  did  testify  that  gasoline 
could  be  made  out  of  the  solvent  used,  in  this  material 
which  comes  from  the  second  still  in  the  refinery,  gaso- 
line is  generally  made  out  of  the  product  of  the  first 
still  (R.  250,  251).  Tlie  cause  of  the  jelling  was  given 
as  the  presence  of  the  light  components  in  gasoline, 
like  butane  or  pentanes  (R.  254).  These  light  gases 
are  taken  off  in  the  first  still  (R.  250;  Br.  19).  The 
solvent  for  this  material  comes  from  the  second  still. 

The  only  reasonable  inference  that  can  be  drawn 


from  this  testimony  is  that  gasoline  (motor  fuel)  was 
added  to  the  sample  used  by  appellee  in  his  tests. 
Where,  when,  or  how  this  was  added  is  left  to  con- 
jecture. The  jury,  of  course,  could  disregard  this  evi- 
dence or  draw  any  reasonable  inference  from  it  but  it 
could  not  draw  an  inference  that  appellant  knew  that 
its  product  tended  to  jell  so  that  it  had  to  be  heated 
or  thinned  as  claimed  by  appellee  (Br.  14,  21). 

ARGUMENT 

Appellee's  brief  is  for  the  most  part  directed  to  an 
issue  not  involved  in  this  case.  Most  of  his  arguments 
and  citations  would  be  more  in  point  had  one  of  the 
plaintiff's  workmen  or  some  third  party  been  injured 
and  been  suing  for  his  damages,  or  had  appellee  pur- 
chased this  material  from  a  retailer  who  had  forgotten 
to  pass  the  instruction  pamphlet  on  to  the  consumer. 
In  this  case  the  plaintiff  himself  received  the  instruc- 
tion pamphlet.  The  fact  that  the  instructions  not  to 
heat  Battleship  were  not  pasted  on  the  can,  while 
relevant  in  an  action  by  one  other  than  this  plaintiff, 
should  have  no  relevancy  here. 

Whether  it  should  be  considered  that  the  plaintiff 
was  grossly  negligent  in  not  passing  the  instruc- 
tion pamphlet  on  to  his  foreman  or  whether  it  is 
assumed  in  law  that  the  knowledge  of  the  master  has 
been  communicated  to  his  servant  in  a  case  where 
the  master's  rights  against  a  third  party  are  involved, 
the  result  is  the  same.  It  is  an  undisputed  fact  tliat 
had  the  plaintiff  either  voluntarily,  or  in  response  to 
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a  request  by  his  foreman,  supplied  his  workmen  with 
the  instruction  hook,  the  accident  would  not  have  hap- 
pened! 

Had  this  foreman  been  injured  in  the  fire  and  had 
he  sued  his  employer  for  his  injuries,  could  there  he 
any  doubt  that  the  employer  would  have  been  held 
negligent  as  a  matter  of  law  and  that  the  only  issue  in 
such  case  would  have  been  the  contributory  negligence 
of  the  employee?  His  duty  of  care  toward  his  prop- 
erty in  this  case  should  not  be  substantially  different 
from  his  duty  toward  his  employee. 

Plaintiff  tries  to  avoid  the  logical  result  of  these 
facts  by  claiming  that  the  plaintiff  thought  the  in- 
structions applied  only  to  the  final  coat  and  not  to 
the  primer.  This  contention  does  not  rise  to  the  dig- 
nity of  evidence.  He  received  one  shipment  of  I'oofing 
compound — he  received  one  instruction  pamphlet.  To 
split  hairs  and  say  he  thought  it  applied  only  to  the 
final  coat  and  had  nothing  to  do  with  the  first  coat 
and  on  such  a  basis  tell  Ms  foreman  simply  that  there 
were  '*no  instructions"  is  too  unreasonable  to  con- 
sider. If  in  fact  he  knew  he  had  this  pamphlet  when 
his  foreman  called,  as  his  testimon}^  and  his  conten- 
tions in  his  brief  imply,  then  he  was  wilfully  and  wan- 
tonly negligent  in  failing  and  refusing  to  ad\ise  his 
foreman  that  he  had  this  pamphlet  and  refusing  to 
supply  it  to  him  (Br.  25). 

Appellee's  contention  apparently  is  that  when  a 
manufacturer  ships  products  to  a  man  in  the  orchard 


business,  who  lives  in  the  immediate  ^dcinity  of  his 
business  establishment,  he  is  no  more  likely  to  and 
has  no  greater  duty  to  pass  these  instructions  on  to  his 
workmen  than  the  President  of  the  United  States  has 
to  pass  on  such  instructions  to  some  remote  activity  of 
the  federal  government  (Br.  23).  The  comparison  is 
absurd.  Appellee  was  in  direct  charge  of  the  business 
and  should  not  be  pennitted  to  brush  off  his  resiwn- 
sibility  in  such  a  cavalier  manner. 

Appellee's  citations  of  authority  also  ignore  this 
basic  factual  situation.  He  cites  the  Restatement  of 
Torts  §  397,  p.  1082  (Comment  b)  (Br.  18).  Comment 
b,  which  refers  back  to  §  388,  Comment  1,  obviously 
applies  to  the  duty  owed  by  the  manufacturer  to  a 
third  person  and  contemplates  an  injury  to  the  rights 
of  such  third  person.  It  has  no  application  to  this  case 
where  the  rights  and  duties  between  the  manufacturer 
and  his  immediate  vendee  only  are  involved.  Please 
see 

Restatement  of  the  Law  of  Torts,  §  388,  p.  1049 
(Comment  1). 

In  nearly  every  case  cited  by  appellee  as  authority, 
the  material  in  question  was  being  used  in  an  ordinary 
and  anticipated  manner. 

Appellee's  principal  authority  appears  to  be  Stand- 
ard Oil  Co.  vs,  Lyons  (8th  C.A.),  130  Fed.  (2d)  965 
(Br.  19,  20).  In  this  case  the  plaintiff  had  used  the 
material  in  a  normal  manner.  There  was  no  direct  vio- 


lation  of  instniotions  as  in  the  instant  case.  The  same 
is  true  of  the  cases  of  Gennessee  County  UeJief  Assn. 
vs.  Sonnehorn,  263  N.  Y.  463,  189  N.K.  551,  Thomhill 
vs.  Carpenter-Morton  Co.,  220  Mass.  593,  108  X.K.  474, 
and  Frazier  vs.  Ayers  (La.  Unpublished  A\)\).)^  20  So. 
(2d)  754,  (Br.  21,  30). 

We  will  not  attempt  to  analyze  each  of  ai)pellee's 
authorities  except  to  note  that  none  is  at  all  close  to 
the  present  case  in  its  factual  situation.  Tn  only  two 
cases  sited  had  the  plaintiff  violated  instluctidns  and 
been  allowed  to  recover. 

(1)  Fidelity  Trust  Co.  vs.  Wisconsin  Iron  Works, 
145  Wis.  385,  129  N.W.  615,  618.  This  case  was  a  mas- 
ter and  servant  case  and  involved  the  duty  of  care 
owed  the  servant  by  his  master.  The  master  was  run- 
ning a  deadly  poison  through  a  hose  which  usually  had 
water  coming  out  of  it  and  the  employer  knew  that 
his  employees  were  accustomed  to  drink  out  of  it.  Any 
normal  person  would  expect  very  extraordinary  mea- 
sures to  be  taken  under  those  cii'cumstances  to  pi'o- 
tect  the  employees.  This  case  in  no  wise  resembles  the 
present  problem. 

(2)  McClanaJian  vs.  California  Spray  Co.,  194 
Va.  842,  75  S.  E.  (2d)  712.  This  is  the  only  case  that 
seems,  at  least  at  first  blush,  to  be  similar  in  any  way 
to  the  present  case.  The  defendant  manufactured  and 
distributed  a  fungicidal  spray  for  the  control  of  apple 
scab.  The  instructions  directed  that  it  be  used  not 
later  than  petal  fall.   The  plaintiff  used  it  later  than 
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petal  fall  and  his  orchard  was  severely  damaged.  The 
opinion  is  long  and  involved.  The  coui-t  hold  that  the 
plaintiff  could  recover  but  to  reach  that  result  it  ana- 
lyzed at  great  length  a  statute  on  labeling  and  re- 
viewed its  liistory  and  purpose  (75  S.E.  (2d)  at  721, 
722).  The  court  points  out  that  the  application  of  the 
fungicide  at  a  later  time  was  not  the  proximate  cause 
of  the  damage  (75  S.E.  (2d)  722,  723).  The  court  fur- 
ther finds  that  the  plaintiff  followed  generally-recog- 
nized safe  practices  in  the  area  (75  S.E.  (2d)  at  p. 
724).  Finally  both  the  court  and  the  concurring  Jus- 
tices point  out  that  representatives  of  the  defendant 
were  in  the  orchard  while  the  spray  tvas  being  applied  ' 
and  they  made  no  objection  or  protest  and  gave  no  in- 
dication  that  the  spray  was  being  improperly  used! ' 
(75  S.E.  (2d)  at  725,  726). 

Without  limiting  our  contentions  as  set  forth  in  our 
opening  brief,  we  respectfully  submit  that,  at  the  very 
least,  where  a  manufacturer  has  sold  a  product  such 
as  this  directly  to  a  consumer  with  instructions  not  to 
heat,  he  has  no  reason  to  anticipate  that  the  consumer 
will  heat  the  material  in  violation  of  the  instructions, 
and  further  that  when  the  consumer  does  \dolate  the 
instructions  or  fails  to  give  the  instructions  to  his 
workmen  working  directly  under  him,  such  failure  is 
negligence  and  is  a  proximate  cause  of  any  injury  re- 
sulting from  the  failure  to  pass  on  these  instructions 
as  a  matter  of  law. 

In  answering  appellant's  arg-uments  directed  to 
Specifications  of  Error  III  and  V,  appellee  opens  his 


argument  (Br.  p.  13,  14)  with  an  attack  on  the  ade- 
quacy of  appellant's  ohjections  to  the  submission  to 
the  jury  of  Sec.  70.74.300  RCW.  Appellee  returns  a 
second  time  to  this  objection  at  j).  35  of  his  brief,  where 
he  cites  in  support  of  his  position  Capital  Transit  Co. 
vs.  Compton,  187  Fed.  (2d)  844,  and  W.  T.  Grant  Co. 
vs.  Karren,  190  Fed.  (2d)  710.  Neither  of  these  cases 
lend  the  slightest  support  to  appellee's  position.  In  the 
Compton  case,  appellant  offered  only  one  criticism  to 
the  judge's  charge  to  the  jury,  on  a  point  not  involved 
in  the  appeal.  In  the  Karren  case,  no  objection  was 
taken  to  the  challenged  instruction  on  the  one  ground 
where  it  was  vulnerable  to  criticism. 

In  both  cases,  then,  there  was  a  complete  failure  to 
make  any  objection  relevant  to  any  fault  in  the  in- 
struction. In  our  case,  on  the  contrary,  it  will  be  ob- 
served that  all  four  of  our  specific  objections  cen- 
tered on  the  obsolete  and  limited  nature  of  this  stat- 
ute, and  the  basic  objection  we  then  made  that  roof 
primer  "is  not  within  the  statutory  definition"  opened 
-wide  the  door  to  the  analysis  to  which  we  have  sub- 
jected the  use  of  this  statute  by  appellee  in  our  brief, 
which  is  a  mere  elaboration  of  our  trial  objections. 

It  will  further  be  borne  in  mind  that  this  instruc- 
tion was  submitted  by  the  appellee  as  the  principal 
support  of  its  contention  that  appellant  was  negligent. 
Since  appellant  submitted  these  four  specific  objec- 
tions to  this  instruction,  there  must  be  some  limit  to 
the  burden  appellee  would  impose  on  appellant  to 
protect  him  from  his  own  misconception  of  the  law. 
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Passing,  now,  to  appellee's  answer  to  tlie  merits  of  I 
our  argument  attacking  the  submission  of  this  statute 
to  the  jury,  we  are  gratified,  but  not  surprised,  that ! 
appellee  is  constrained  to  admit  that  this  criminal ' 
statute  must  be  strictly  construed,  that  the  rule  of' 
ejnsdem  generis  must  be  applied  to  it,  and  that  the 
interpretation  of  this  statute  is  for  the  court,  not  for 
the  jury. 

On  this  last  point,  appellee  seeks  to  excuse  the  trial  I 
judge's  submission  of  the  statute  to  the  jurj^  without! 
any  interpretation  or  explanation  as  to  its  limited  i 
scope  or  meaning,  by  saying  that  the  proof  showed  i 
that  roof  primer  is  "more  dangerous  than  straight  t 
naphtha  and  equally  as  hazardous  as  gasoline."   Ap- 
pellee further  concedes,  as  he  must,  that  the  statutory 
language,   *'or   other   explosive   or   combustible    sub- 
stance" refers  only  to  substances  equally  as  hazardous 
as  "benzine,  gasoline,  naphtha,  nitroglicerine,  dyna- 
mite or  powder"  and  of  the  same  general  kind. 

But  these  concessions  by  appellee  destroy  his  argu- 
ment. The  trial  court  did  not  give  this,  or  any  restrict- 
ed, meaning  to  the  statute.  He  did  not  tell  the  jury 
that,  before  they  could  apply  the  statute,  they  must  i 
find  that  the  roof  primer  is  as  explosive  as  gasoline 
or  naphtha,  and  must  be  the  same  general  kind  or  ex- 
plosive. He  did  not  tell  them  that  this  was  a  criminal 
statute,  to  be  strictly  construed.  On  the  contrary,  he 
left  it  to  the  jury  to  suppose  that  any  combustible  sub- 
stance must  be  labelled.  That  is  just  what  the  statute 
would  seem  to  mean  to  the  lay  mind,  unless  its  Ian- 
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giiage  was  carefully  restricted  by  appropriate  defini- 
tion  and  limitation.  It  comes  too  late  for  appellee 
now  to  concede  these  limitations.  Ho  should  have  in- 
corporated them  in  his  requested  instructions.  Thus, 
by  appellee's  own  concessions,  this  instruction  is  grave- 
ly misleading  and  faulty,  and  should  never  have  been 
given. 

We  do  not  retreat  in  the  least  from  our  position, 
maintained  in  our  opening  brief,  that  this  statute  had 
no  application  whatever  to  a  widely  used  conmiercial 
product  like  roof  primer.  We  are  here  content  to 
demonstrate  that  appellee's  own  argument,  at  the  very 
least,  confesses  the  error  of  giving  this  instruction 
without  carefully  limiting  its  effect. 

Respectfully  submitted, 

R.  E.  LOWE 
BEN  H.  KIZER 

Attorneys  for  Appellant 
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BRIEF  OF  APPELLANT 


JURISDICTIONAL  STATEMENT 

I  Statutory  provisions  believed  to  sustain  jurisdiction. 

Jurisdiction  of  the  District  Court  was  invoked  under 
:e  provisions  of  Title  28  U.S.C.,  Sec.  2241,  62  Stat. 
;i4,  as  amended,  particularly  as  follows: 

*'(a)  Writs  of  habeas  corpus  may  be  granted 
*  *  *  district  courts  *  *  *  within  their  respective 
jurisdictions.  *  *  * 

"(c)  The  writ  shall  not  extend  to  a  prisoner, 
unless  he  is  in  custody  or  by  color  of  authority  of 
j     the  United  States.  *  *  *" 

'Jurisdiction  of  the  Court  of  Appeals  for  the  Ninth 
rcuit  is  invoked  under  the  provisions  of  Title  28, 
.S.C.  Sec.  2253,  62  Stat.  967,  as  amended,  particu- 
rly  as  follows: 

1 


"In  a  habeas  corpus  proceeding  before  a  circi 
or  district  judge,  the  final  order  shall  be  subj( 
to  review,  on  appeal,  by  the  court  of  appeals  i 
the  circuit  where  the  proceeding  is  had. 


*  *  *» 


B.  Statute,  the  validity  of  which  is  involved. 

Paragraph  (7)  of  subsection  212(d)  of  the  Imr 
gration  and  Nationality  Act  of  1952,  8  U.S.C.  S 
1182(d)  (7),  66  Stat.  182,  provides: 

"The  provisions  of  subsection  (a)  of  this  & 
tion,  except  paragraphs  (20),  (21),  and  (26),i 
said  subsection  shall  be  applicable  to  any  ali 
who  shall  leave  Hawaii,  Alaska,  Guam,  Pugj 
Rico,  or  the  Virgin  Islands  of  the  United  Stat 
and  who  seeks  to  enter  the  continental  Unil 
States  or  any  other  place  under  the  jurisdicti 
of  the  United  States:  provided.  That  persons  w 
were  admitted  to  Hawaii  under  the  last  sentei 
of  Sec.  8(a)  (1)  of  the  Act  of  March  24,  1934,1 
amended  (48  Stat.  456),  and  aliens  who  were  i 
mitted  to  Hawaii  as  nationals  of  the  United  Sta; 
shall  not  be  excepted  by  this  paragraph  from  - ' 
application  of  paragraphs  (20)  and  (21)  of  si 
section  (a)  of  this  section,  unless  they  belong 
a  class  declared  to  be  nonquota  immigrants  un( 
the  provisions  of  Sec.  1101(a)  (27)  of  this  tr 
other  than  sub-paragraph  (c)  thereof,  or  unl 
they  were  admitted  to  Hawaii  with  an  immig 
tion  visa.   The  Attorney  General  shall  by  regu 
tions  provide  a  method  and  procedure  for    i 
temporary  admission  to  the  United  States  of "'' 
aliens  described  in  this  proviso.    Any  alien 
scribed  in  this  paragraph,  who  is  excluded  fr  j 
admission  to  the  United  States,  shall  be  imme 
ately  deported  in  the  manner  provided  by  Si 
1227(a)  of  this  title."  I 


f\  8 

Cj  Existence  of  jurisdiction. 

JPre-Trial  Order  (R.  1-5)  states  the  basis  for  ex- 
igence of  jurisdiction  in  that  appellant  was  in  custody 
uider  color  of  authority  of  the  United  States. 

CONCISE  STATEMENT  OF  THE  CASE 

jAppellant  was  born  in  the  Philippine  Islands,  an 
zjnerican  national,  on  May  7,  1907.  He  came  to  the 
(nited  States  as  a  permanent  resident  on  P'ebruary 
'6, 1928  (R.  1)  and  has  never  departed  from  the  Unit- 
si  States  since  that  date  unless  his  trips  to  Alaska  in 
tje  course  of  his  employment  can  be  considered  de- 
[irtures  from  the  United  States  (R.  1).  In  1948  ap- 
pllant  was  convicted  of  the  crime  of  burglary  in  Cali- 
tlrnia.  In  1953  appellant  went  to  Alaska  to  work  in 
t!e  American  canneries  there,  as  he  had  done  for  many 
^:ars,  and  upon  his  return  on  August  6,  1953  (R.  2) 
:  was  arrested  by  respondent  and  exclusion  hearings 
ere  held  looking  toward  the  deportation  of  appellant 
torn  the  United  States,  respondent  maintaining  that 
:ider  Section  212(a)  (9)  of  the  Immigration  and  Na- 
:)nality  Act  of  1952  (8  U.S.C.A.  1182(1)  ),  appel- 

!ht  was  subject  to  exclusion  from  the  United  States 

j 

3  an  alien  who  had  been  convicted  of  a  crime  involv- 
g  moral  turpitude;  and,  further,  that  Section  212 
(I)  (7)  of  the  Immigration  and  Nationality  Act  of 
l»52  (8  U.S.C.A.  1182(d)  (7)  ),  makes  the  provisions 
:  Section  212  applicable  to  any  alien  who  leaves  Alas- 
i  and  seeks  to  enter  the  continental  United  States 

Appellant  was  given  no  notice  of  the  charge  made 
jainst  him,  nor  was  he  furnished  an  interpreter,  al- 


though  he  indicated  that  he  could  not  read  any  ki[ 
guage  (Respondent's  Exhibit  A3)  and  that  he  coi| 
speak  and  understand  the  English  language  "Justt 
little  bit"  (Respondent's  Exhibit  Bl).  The  Hearii^ 
Officer  concluded  that  appellant  was  subject  to  depory 
tion  and  the  Board  of  Immigration  Appeals  dismiss  1 
the  appeal  (Respondent's  Exhibit  B23). 

Respondent  then  directed  appellant  to  produce  hii^- 
self  for  deportation  from  the  United  States  whereupi 
the  within  action  was  instituted  in  Federal  Distrtt 
Court  (R.  14). 

The  court  thereupon  ruled  as  a  matter  of  law,  al 
thereby  presented  the  issues  now  raised  on  appeal,! 
follows : 

(1)  That  the  provisions  of  Sec.  212(d)  (7)  of  i 
Immigration  and  Nationality  Act  of  1952  (8  U.S.C(. 
Sec.  1182(d)  (7)  )  apply  to  lawfully  admitted  ali^-= 
who  are  permanent  residents  of  the  United  States  win 
returning  to  continental  United  States  from  the  T"- 
ritory  of  Alaska  and  that  such  aliens  may  be  exclud^ 
from  the  United  States  if  they  come  within  any>f 
the  excluding  provisions  enumerated  in  Section  H 
(a)  of  said  Act  (R.  18). 

(2)  That  the  provisions  of  Sec.  212(d)  (7)  of  '|e 
Immigration  and  Nationality  Act  of  1952  (8  U.S.C(l 
Sec.  1182(d)  (7)  )  are  not  limited  to  aliens  seekingit 
enter  the  continental  United  States  for  the  first  tiif 
(R.  19). 

(3)  That  Congress  has  the  power  to  and  may  com- 
tutionally  exclude  from  the  continental  United  Stats 
certain  classes  of  aliens  returning  from  Alaska  \  ^ 


fed  previously  been  lawful  permanent  residents  of  the 
nited  States  (R.  19). 

(4)  That  the  hearing  accorded  appellant  satisfied 
[institutional  requirements  of  procedural  due  process 
cf  law  (R.  19). 

!  (5)  That  the  appellant  is  an  alien,  being  a  Filipino 
\lho  lost  his  status  as  a  national  of  the  United  States 
a  July  4,  1946,  by  virtue  of  the  proclamation  of  Phil- 
pine  Independence  (R.  19). 

SPECIFICATION  OF  ERRORS 

jA.  The  district  court  erred  in  concluding  that  the 
povisions  of  Sec.  212(d)  (7)  of  the  Immigration  and 
jationality  Act  of  1952  (8  U.S.C.A.  Sec.  1182(d) 
if)  )  apply  to  lawfully  admitted  aliens  who  are  perma- 
i^nt  residents  of  the  United  States  upon  their  return 
t  continental  United  States  from  the  Territory  of 
ilaska  and  that  such  aliens  may  be  excluded  from  the 
Inited  States  if  they  come  within  any  of  the  excluding 
fovisions  enumerated  in  Sec.  212(a)  of  said  act. 

B.  The  court  erred  in  concluding  that  the  provisions 
(  Sec.  212(d)  (7)  of  the  Immigration  and  Nationality 
/ct  of  1952  (8  U.S.C.A.  1182(d)(7)  )  are  not  lim- 
iad  to  aliens  seeking  to  enter  continental  United  States 
Jr  the  first  time. 

I C.  The  court  erred  in  concluding  that  Congress  has 
tie  power  to  and  may  constitutionally  exclude  from 
(ntinental  United  States  certain  classes  of  aliens  re- 
turning from  Alaska  who  had  previously  been  lawful 
jjirmanent  residents  of  the  United  States. 
D.  The  court  erred  in  concluding  that  the  hearing 


accorded  appellant  satisfied  the  constitutional  requii 
ments  of  procedural  due  process  of  law. 

E.  The  court  erred  in  concluding  that  appellant  is  s 
alien. 

SUMMARY  OF  ARGUMENT 

The  district  court  misconstrued  congressional  : 
tent  when  it  held  that  subsection  212(d)  (7)  subject 
non-citizens  who  are  lawfully  admitted  to  contineml 
United  States  for  permanent  residence  to  the  exclusi  i 
process  upon  their  return  from  Alaska.    The  subs;. 
tion  properly  and  consistently  interpreted  provide 
only  for  the  potential  exclusion  of  non-citizens  W\. 
seek  to  enter  continental  United  States  through  1 
territories.   Since  1913,  admittance  to  the  territonj 
is  only  conditional,  not  unqualified.   Healy  v.  Bacl 
(C.A.  9)  221  Fed.  358.  The  instant  case,  however, , 
volves  the  status  of  a  person  who  has  been  unqualifi ' 
ly  admitted  to  the  United  States,  and  who  has  not  sii ; 
that  admittance  left  the  jurisdiction  of  the  Uniij 
States. 

In  any  event,  if  Congress  did  intend  to  subject  p  ■ 
sons  admitted  unqualifiedly  into  the  United  States  : 
the  exclusion  process,  then  subsection  212(d)  (7)  J 
unconstitutional.  Once  admitted  unqualifiedly,  mi 
citizens  enjoy  the  status  of  persons  entitled  to  consii 
tutional  guarantees:  Bridges  v.  Wixon,  326  U.S.  If 
They  can  travel  throughout  the  United  States  in  pi] 
suance  of  their  right  to  work,  which  is  a  right  necj 
sarily  included  in  the  right  to  enter:  Truax  v.  Ravi 
239  U.S.  33.  Upon  their  return  from  Alaska  to  < 
mainland  they  cannot,  therefore,  be  considered  as 


tant  aliens:  see,  Barber  v.  Gonzales,  74  S.Ct.  822; 
iwong  Hai  Chew  v.  Colding,  344  U.S.  590 ;  Carmichael 
\  Delaney  (C.A.  9)  170  F.(2d)  239;  United  States  v. 
\iaughnes8y  (S.D.  N.Y.)  113  F.Supp.  49. 

Appellant  received  no  notice  of  charges  against  him 
»r  was  he  provided  with  an  interpreter;  the  record 
*iearly  shows  that  he  is  illiterate  and  only  understands 

nglish  ''a  little  bit."  Under  the  circumstances  the 
(institutional  requirements  of  procedural  due  process 
We  not  met.  Kwock  Jan  Fat  v.  White,  253  U.S.  454. 

I  Appellant  is  not  an  alien.  He  never  ''entered"  the 
inited  States.  He  came  here  as  an  American  national 
nd  never  performed  any  voluntary  act  to  shed  that 
litionality.  Perkins  v.  Elg,  307  U.S.  325;  Congress  has 
Bver  acted  to  denationalize  Filipinos  residing  in  the 
inited  States  and  it  should  not  be  assumed  that  Con- 

i;ess  intended  to  do  so  by  inference. 

li 

I  ARGUMENT 

li  Congress  Did  Not  Intend  to  Provide  for  the  Exclusion 
of  Persons,  Like  Appellant,  Lawfully  Admitted  to  Per- 
manent Residence  in  the  Continental  United  States 
Upon  Their  Return  From  Alaska  After  Travel  Di- 
rectly to  and  From  Alaska  by  United  States  Transport 
Facilities  in  Pursuance  of  Their  Seasonal  Contractual 
Employment. 

The  pertinent  portion  of  paragraph  (7)  of  subsec- 
lon  212(d)  of  the  Immigration  and  Nationality  Act 
r  1952,  66  Stat.  182,  provides: 

'The  provisions  of  subsection  (a)  of  this  section 
*  *  *  shall  be  applicable  to  any  alien  who  shall 
leave  Hawaii,  Alaska,  Guam,  Puerto  Rico,  or  the 
Virgin  Islands  of  the  United  States,  and  who 
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seeks  to  enter  the  continental  United  States  or  a 
other  place  under  the  jurisdiction  of  the  Unil 

States.  *  *  *" 

Subsection  212(a),  66  Stat.  182,  enumerates  I 
excludable  classes  of  aliens,  and  is  introduced  by  1 
language : 

"Except  as  otherwise  provided  in  this  Act,  t 
following  classes  of  aliens  shall  be  ineligible* 
receive  visas  and  shall  be  excluded  from  admiss:  f 
into  the  United  States." 

The  visas  referred  to  are  either  immigrant  or  nn- 
immigrant  visas.  (See  sections  203-11  of  the  Act.:, 
Stat.  175-181.) 

Subsection  101(a)  (15),  66  Stat.  166,  defines  i 
migrant  alien  as  ''every  alien  except  an  alien  whc 
within  one  of  the  following  classes  of  non-immigrji!" 
aliens."  House  Report,  No.  1365,  February  14,  19  ij 
at  pages  36-37,  explains  the  basic  distinction  betw<^ 
immigrants  and  non-immigrants : 

"Aliens  who  meet  the  qualitative  tests  and  i 
eligible  for  admission  into  the  United  States  ; 
classified  under  existing  law  as  either  immigra;! 
or  non-immigrants.  The  immigrant  class  inclW' 
those  aliens  who  seek  to  enter  the  United  Std  > 
for  perm/ment  residence,  while  the  non-imv 
grant  class  includes  those  aliens  who  seek  to  em 
for  temporary  periods  of  stay."  (Emphasis  s^ 
plied)  I 

This  definition  is  in  full  accord  with  the  propd 
tion  that  immigration  concerns  immigrants  and,  | 
permanent  residents ;  see,  Lapina  v.  Williams^  232  I  \ 
78.  The  power  to  exclude  does  not  extend  to  pers  li 
lawfully  resident  in  the  United  States,  for  when  "Th  i< 
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l^ingin  legal  contemplation  no  entry,  there  *  *  *  [can] 
i  no  exclusion,"  Carmichael  v.  Delaney  (C.A.  9)  170 
}j(2d)  239,243. 

I  The  provisions  of  subsection  212(d)  (7),  it  is  noted, 
cily  apply  to  an  alien  who  ''seeks  to  enter  the  conti- 
iv'ntal  United  States." 

Subsection  101(a)  (131),  66  Stat.  166,  defines  en- 
tjyas: 

ut.  *  *  ^j^y  coming  of  an  alien  into  the  United 
States  from  a  foreign  port  or  place  or  from  an 
outlying  possession.  *  *  *" 

The  provisions  of  subsection  212(d)  (7),  it  is  noted, 
(ily  apply  to  an  alien  who  "seeks  to  enter  the  conti- 
imtal  United  States." 

jA  cursory  reading  of  paragraph  (7)  of  subsection 
^2(d)  might  lead  to  the  conclusion  that  Congress  in- 
tnded  to  treat  any  coming  of  an  alien  from  the  terri- 
tries  as  an  entry  into  the  United  States  for  the  pur- 
pses  of  exclusion.  If  such  an  interpretation  is  adopt- 
e.,  however,  it  immediately  raises  the  problem  of  an 
i)parent  inconsistency  in  the  use  and  meaning  of  the 
trm  ''entry"  since  an  entry  is  defined  as  the  "coming 
(  an  alien  *  *  *  from  a  foreign  port  or  place  or  from 
a  outlying  possession,"  whereas  Alaska  and  the  other 
trritories  are  not  foreign  ports  or  outlying  posses- 
ions. (The  outlying  possessions  are  defined  in  sub- 
Jiction  101(a)  (29),  66  Stat.  166,  as  "American  Samoa 
ad  Swain  Islands.")  Indeed,  Alaska,  and  the  other 
trritories  enumerated  in  subsection  212(d)(7)  are 
(jfined  as  part  of  the  United  States,  in  the  geograph- 
ial  sense,  in  subsection  101(a)  (38),  66  Stat.  166. 
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Assuming,  however,  that  there  is  no  inconsistent 
between  subsection  212(d)(7)  and  the  definition 
the  term  ''entry",  see,  Helvering  v.  Credit  Allian 
Corp.  316  U.S.  107:  United  States  v.  Raynor,  302  U. 
540,  the  import  of  subsection  212(d)  (7)  should  be 
provide  for  the  exclusion  of  aliens  resident  in  the  teri' 
tories  who  seek  to  acquire  permanent  residence  in  t 
continental  United  States  ''from  a  foreign  port  or  pla 
or  from  an  outlying  possession"  via  one  of  the  terii 
tories. 

An  examination  of  the  legislative  history  of  the  pa 
agraph  confirms  this  latter  interpretation.  The  ori 
inal  version,  S.  No.  2550,  p.  66,  and  H.R.  No.  567 
p.  36,  provided  as  relevant: 

"The  provisions  of  subsection  (a)  of  this  s( 
tion  *  *  *  shall  be  applicable  to  any  alien  who  sh; 
leave  the  Canal  Zone,  Hawaii,  Alaska,  Gua 
Puerto  Rico,  or  the  Virgin  Islands  of  the  Unit) 
State,  or  any  outlying  territory  or  possession  ', 
the  United  States,  and  who  seeks  to  enter  the  cc 
tinental  United  States  or  any  other  place  und 
the  jurisdiction  of  the  United  States.  *  *  *"  (E: 
basis  supplied) 

The  italicized  portion  is  that  which  was  deleted  11 
Congress  before  final  passage.   The  reason  for  the  ( 
letion  seems  obvious,  since,  to  retain  that  langua 
would  render  the  subsection  redundant  in  view  of  1 1 
definition  of  "entry",  which  itself  subjects  travel  fn 
the  deleted  areas  to  the  exclusion  provisions  of  the  A 
that  is,  there  would  be  a  direct  entry  into  the  con  j 
nental  United  States  from  those  areas,  rather  than  il 
entry  through  a  territory  of  the  United  States.   T  | 
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ict  that  the  Canal  Zone  and  the  outlying  possessions 
ppear  in  the  original  bills  apparently  was  the  result 
<:  the  ancestry  of  the  provision.  P'ormer  8  U.S.C.  173, 
9  Stat.  874,  passed  in  1917,  is  specified  by  the  House 
,,eport,  fiupra,  at  pages  144-145,  as  the  immediate  pre- 
ecessor  to  subsection  212(d)  (7).  It  provided: 

''The  term  'United  States'  shall  be  construed  to 
mean  the  United  States,  and  any  waters,  terri- 
tory, or  other  place  subject  to  the  jurisdiction 
thereof,  except  the  Isthmian  Canal  Zone;  but  if 
any  alien  shall  leave  the  Canal  Zone  or  any  in- 
sular possession  of  the  United  States  and  attempt 
to  enter  any  other  place  under  the  jurisdiction 
of  the  United  States,  nothing  contained  in  this 
chapter  shall  be  construed  as  permitting  him  to 
enter  under  any  other  conditions  than  those  ap- 
plicable to  all  aliens." 

This  legislative  genesis  is  more  important,  however, 
(be  to  the  fact  that  (as  stated  in  House  Report,  supra, 
L  page  53,  and  Senate  Report,  No.  1137,  January  29, 
952,  at  p.  14): 

{  "Section  212(d)(7)    of  the  bill  continues  in 

I  effect  the  special  procedures  applicable  to  aliens 
who  travel  from  the  Panama  Canal  Zone,  ter- 
ritories, or  outlying  possessions  to  the  continental 
United  States  or  any  other  territory  under  the 
jurisdiction  of  the  United  States.  Under  the  bill 
such  procedures  will  also  be  applicable  to  aliens 
traveling  from  Alaska  to  the  continental  United 
States.  *  *  *" 

It  should  be  noted  that  the  reports  state  that  the 
aragraph  applies  to  aliens  who  travel  from,  rather 
lan  return  from,  the  territories  to  the  continental 
I'nited  States. 
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The  former  law  drew  the  distinction  between  t 
continental  U.  S.  and  the  insular  territories.  The  h 
ter  category  includes  Hawaii,  but  not  Alaska ;  see  f{ 
mer  8  U.S.C.  Sec.  297,  32  Stat.  177:  see,  former  8  U 
C.  Sec.  295,  32  Stat.  176,  33  Stat.  428,  since  Alas 
was  considered  to  be  part  of  the  mainland.  Under  t 
present  law  however,  Congress  recognizes  three  ca 
gories  of  American  territory;  the  continental  Unit 
States,  the  territories  (including  Alaska),  and  the  oi. 
lying  possessions  (which  for  purposes  of  entry  t 
treated  as  foreign  ports).  This  fact  explains  w 
the  reports  state  that  only  travel  from  Alaska  is  m( 
ified  by  subsection  212(d)  (7). 

A  further  examination  of  the  historical  backgrou 
of  subsection  212(d)  (7)  moreover,  discloses  that  1 
rationale  behind  the  exclusion  of  aliens  coming  to  1 
continental  United  States  from  the  insular  territor 
has  been  the  theory  that  the  original  entry  into  1 
territories  is  only  conditional,  and  not  one  permittin 
automatically,  an  unqualified  entry  into  the  contini 
tal  United  States. 

The  cases  of  In  re  Singh  (N.D.  Cal.)  209  Fed.  7«i 
and  Healy  v.  Backus  (CA.  9)  221  Fed.  358,  invobij 
the  validity  of  amended  paragraph  (3)  of  Rule 
of  the  1913  regulations  of  the  Commissioner  Genei 
of  Immigration,  which  provided    (as  quoted  in  ' 
Healy  case,  supra,  at  362) : 

'That  aliens  applying  at  continental  ports  i 
surrendering  the  certificate  above  described  ship 
upon  identification,  be  permitted  to  land,  prowl- 
ed it  appears  that  at  the  time  such  aliens  wf 
admitted  to  the  Philippines  they  were  not  m(\\ 
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bers  of  the  excluded  classes  oi-  likely  to  become 
public  charges  if  they  proceeded  to  the  main- 
land." 

In  discussing  this  rule,  the  Court  of  Appeals  pointed 
iit  in  the  Healy  case,  supra,  at  362-363 : 

"*  ""  *  The  amended  rule  discards  the  idea  that 
aliens  once  admitted  to  insular  possessions  are  en- 
titled as  of  course  to  admission  to  the  continent 
without  further  examination,  and  has  injected 
the  thought  that  aliens  might  be  likely  to  become 
a  public  charge  on  the  mainland  when  such  likeli- 
hood would  not  exist  as  to  them  in  the  insular  pos- 
sessions, and  hence  they  are  subject  to  further 
examination  upon  their  entry  at  continental 
ports." 

!  Regarding  the  basis  for  the  new  rule,  the  District 
(hurt  in  the  Singh  case,  supra,  stated  at  703-4 : 

^There  may  be  reasons  for  rejecting  an  alien 
at  continental  ports  which  would  not  exist  if  he 
were  applying  to  enter  the  Philippines.  *  *  *  a 
more  rigid  test  may  therefore  well  be  applied  to 
^  those  seeking  admission  to  the  mainland  than  that 
applied  to  those  seeking  admission  to  the  Philip- 
pines." 

'  The  Court  of  Appeals  in  the  Healy  case,  supra,  at 

o3,  agreed: 

UH=  *  *  Why  is  it  not  a  reasonable  and  perfectly 
natural  *  *  *  [practice]  to  admit  such  persons  to 
the  insular  possessions  on  condition  that  if  they 
proceed  to  the  mainland  they  must  submit  to  fur- 
ther examination  as  to  their  likelihood  of  becom- 
ing public  charges  in  the  latter  country?  It  is  but 
the  application  and  enforcement  of  the  act  accord- 
ing to  the  conditions  found  to  exist,  and  is  not, 
we  think,  beyond  the  authority  conferred  by  Con- 
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gress.  The  admission  to  the  insular  possessio't 
under  the  amended  Rule  14  is  not  an  admissu 
generally,  hut  only  qualifiedly  and  conditionall 
so  that  applicant's  exclusion  from  the  contine 
may  yet  proceed  upon  the  ground  that  he  is  Ct 
of  the  excluded  classes,  and  not  upon  the  grow 
of  having,  after  entry,  becoTne  a  public  char 
for  causes  theretofore  existing  after  unqualip 
admission.' '   (Emphasis  supplied) 

Thus,  the  exclusion  of  aliens  who  seek  to  enter  t 
continental  United  States  for  permanent  residen- 
from  the  insular  territories  was  upheld  precisely  1 
cause  the  original  entry  into  the  insular  territon 
was  not  an  unqualified  admission  into  the  Unit 
States  generally.  See  also:  Matsuda  v.  Burnett  (C' 
9)  Q>S  F.(2d)  272;  Sugimoto  v.  Nagle  (C.A.  9) 
F.(2d)  207. 

This  conditional  entry  theory  is  not  only  totally  cc 
sistent  with  the  proposed  interpretation  of  the  instai 
provision,  indeed  from  an  examination  of  the  congnl 
sional  debates  it  becomes  clear  that  it  was  the  thee 
which  guided  Congress  in  its  passage  of  subsection  2i 
(d)(7). 

On  April  14,  1952,  as  reported  in  98  Cong.  R.  11 
69^  the  proposed  act  was  opened  for  amendment  H 
the  House  of  Representatives.  Mr.  Farrington,  d^'- 
gate  from  Hawaii,  introduced  the  following  additi 
to  the  proposed  definition  of  the  phrase  "lawfully  i 
mitted  for  permanent  residence"  in  paragraph  (2l 
of  the  subsection  101(a) : 

"Persons  who  were  admitted  to  Hawaii  undf 

^Page  references  hereafter  are  to  this  issue  of  the  GC; 
gressional  Record. 
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the  last  sentence  of  section  8(a)  (1)  of  the  Act  of 
j      March  24,  1934,  as  amended  (48  Stat.  456),  shall 
be  deemed  to  have  been  lawfully  admitted  for 
permanent  residence."  (page  4468) 

The  act  referred  to  is  the  Philippine  Independence 
.ct  which  subjected  Filipinos  who  came  to  the  main- 
ind  after  1934  to  the  immigration  laws.  As  nationals 
ney  could  before  then  come  to  the  continental  United 
itates  without  restrictions:  see,  Toyota  v.  United 
tales,  268  U.S.  402;  Gonzales  v.  Williams,  192  U.S. 
:  Mangaoang  v.  Boyd  (C.A.  9)  205  F.(2d)  553.  The 
last  sentence"  referred  to,  exempted  from  immigra- 
on  restrictions  those  Filipinos  who  only  sought  entry 
iito  Hawaii.  Thus  the  proposed  addition  would  have 
lade  those  Filipinos  who  came  to  Hawaii  unrestrict- 
i[i  by  the  immigration  laws,  permanent  residents  of 
18  United  States. 

I  Mr.  Walter,  the  co-author  of  the  act,  concluded  his 
.rgument  against  the  addition  as  follows : 

''*  *  *  to  adopt  the  amendment,  by  so  doing, 
;      you  are  saying,  'You  can  come  to  the  mainland,' 

and  I  do  not  think  we  ought  to  do  that."  (page 

4469) 

This  comment  is  vitally  significant,  for  it  is  a  clear 
repression  of  Mr.  Walter's  opinion  that  if  an  alien  is  a 
ermanent  resident  of  the  United  States,  residing  in 
!awaii,  he  cannot  be  prevented  from  traveling  to  the 
mtinental  United  States. 

The  amendment  was  rejected,  but  later  on  the  same 
ay  Mr.  Farrington,  as  a  companion  proposal,  intro- 
uced  the  following  substitution  for  the  pertinent  pro- 
isions  of  subsection  212(d)  (7) : 
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''The  provisions  of  subsection  (a)  *  *  *  shall  i: 
applicable  to  any  alien  who  shall  leave  the  Can 
Zone,  Guam,  Puerto  Rico,  or  the  Virgin  Island 
of  the  United  States  or  any  outlying  territo] 
or  possession  of  the  United  States,  other  th 
Hawaii  or  Alaska,  and  who  seeks  to  enter  tl 
continental  United  States.  *  *  *"  (page  4471). 

The  debate  on  the  proposed  amendment  again  co 
firms  the  suggested  interpretation.  Mr.  Farringt( 
stated  in  support  of  the  amendment : 

"The  purpose  of  this  amendment  is  to  gi 
aliens  who  now  enjoy  the  status  of  permaneit 
residents  of  the  Territory  of  Hawaii  the  status 
permanent  residents  of  the  United  States. 

''The  practical  result  of  the  adoption  of  tl 
amendment  would  be  to  provide  for  aliens  in  H; 
waii  who  are  permanent  residents  the  same  pri!| 
ilege  of  travel  to  the  States  and  among  the  Stat^ 
that  is  permitted  to  aliens  who  are  permane^ 
residents  of  the  States."  (page  4472) 

Mr.  Walter  in  reply  to  this  argument  did  not  ch; 
lenge  the  underlying  thesis  that  permanent  resider 
of  the  United  States  are  unaffected  by  the  section.  1 
stated,  in  part: 

"*  *  *  It  is  important  to  bear  in  mind  the  f?i 
that  there  are  a  great  many  aliens  in  Hawaii  w 
have  never  been  properly  screened.  There  thi 
are,  and  if  this  amendment  is  adopted  they  woi 
come  to  the  United  States  without  any  furth, 
screening  and  could  remain  here.  *  *  *  It  is  ( , 
tirely  a  question  of  aliens  coming  to  the  Unitij 
States,  and  I  for  one  do  not  think  that  they  shoi-' 
be  admitted  whether  they  come  from  Hawaii  i 
whether  they  come  from  Europe,  without  beLj 
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screened  in  order  to  determine  whether  or  not 
they  are  subversive."'^  (page  4473) 

"The  only  thing  under  this  law  that  is  required 
of  them  is  an  additional  screening  when  they 
arrive  at  the  Pacific  Coast  in  order  to  determine 
whether  or  not  they  are  admissible  under  the  gen- 
eral immigration  laws  of  the  United  States;  that 
is  all."  (page  4473) 

The  tenor  of  Mr.  Walter's  argument  is  markedly 
eminiscent  of  the  discussion  in  Healy  v.  Backus,  supra. 

j  To  recapiulate  the  history  of  restrictions  upon  entry 
^om  the  territories:  In  1913,  by  regulation,  the  prac- 
ice  of  admitting  aliens  into  the  continental  United 
tates  automatically  upon  proof  of  lawful  admittance 
iito  the  insular  territories  was  abandoned  for  the  prac- 
ice  of  making  the  original  entry  into  the  territory  con- 
itional  only,  subjecting  the  alien  who  seeks  entry  into 
le  continental  United  States  to  further  exclusion  pro- 
aedings.  This  procedure  was  upheld,  in  1915,  upon 
le  conditional  entry  theory,  in  Healy  v.  Backus,  supra. 

In  1917,  Congress  legislated  generally  on  the  sub- 
let, but  did  not  restrict  travel  of  aliens  from  Alaska, 
/hich  at  that  time  was  treated  as  part  of  the  conti- 
ental  United  States. 

j  In  1952,  Congress  provided  that  admittance  from 
daska  should  likewise  be  conditional,  no  longer  en- 
Itling  aliens  with  such  residence  to  admittance  to  the 
ontinental  United  States  as  a  matter  of  right. 


These  comments  are  consistent  with  the  proviso  in  sub- 
pction  212(d)(7)  which  withholds  from  Filipinos 
^ho  entered  Hawaii  unrestricted  by  the  immigration 
iws  the  exemption  from  the  visa-exclusion  pro\isions 
if  paragraphs  (20)  and  (21)  of  subsection  212(a). 


18 

Appellant  herein,  however,  is  a  non-citizen  who  h; 
already  been  unqualifiedly  admitted  to  the  contine: 
tal  United  States  for  permanent  residence;  he  is  nc 
therefore,  an  immigrant  seeking  to  come  to  the  mai 
land;  see  Barber  v.  Gonzales,  74  S.Ct.  822. 

The  mere  fact  that  his  employment  requires  hi 
to  travel  to  the  territory  of  Alaska  does  not  alter  til 
nature  of  his  original  entry,  or  his  status  as  a  ref 
dent  of  the  United  States:  see  Kwong  Hai  Chew 
Colding,  344  U.S.  590;  Carmichael  v.  Delaney,  supi 
In  United  States  v.  Shaughnessy  (S.D.  N.Y.)  113 
Supp.  49,  after  the  mandate  of  this  court  in  the  Che 
case  had  been  returned.  Chew  brought  a  supplement 
writ  of  habeas  corpus  to  test  the  validity  of  the  D:^ 
trict  Director's  denial  of  bond  pending  his  hearir; 
The  District  Court  ordered  Chew  released,  and  statt 
referring  to  the  decision  of  Kwong  Hai  Chew  v.  Gov 
ing,  supra,  at  53: 

"[The]  *  *  *  underlying  rationale  appears 
be  that  the  circumstances  of  his  employment 
a  seaman  on  a  ship  of  American  registry  did  r 
break  the  continuity  of  his  permanent  resideri 
so  as  to  deprive  him  of  those  rights  which  cler 
ly  be  enjoyed  as  an  alien  resident  on  terra  firmjiJ 

It  should  be  noted  that  the  departure  from  the  ccv 
tinental  United  States  in  the  Chew  and  Carmichiii 
cases  involved  travel  to  foreign  ports  and  territo:)! 
Here,  however,  the  travel  involved  is  within  the  Uniil 
States  after  unqualified  admission  into  the  Uniil 
States.  In  the  words  of  Representative  Walter,  a&f 
permanent  resident  of  the  United  States  ''[he]  c 
come  to  the  mainland." 
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Thus,  the  District  Court  erred  when  it  concluded  in 
.L.W.U.  V.  Boyd,  111  F.Supp.  802,  that  the  exclusion 
)rovisions  of  subsection  212(a)  applies  to  appellant 
md  others  in  like  situation  because  'The  words  'any 
dien'  include  aliens  situated  as  are  those  here  in- 
''olved,"  International  Long  shoremen^  s  and  Ware- 
wusemen's  Union  v.  Boyd  (W.D.  Wash.)  Ill  F.Supp. 
>02,  806.  Such  a  conclusion  fails  to  appreciate  that  the 
Yords  "any  alien"  are  modified  by  the  phrase  "who 
eeks  to  enter  the  continental  United  States."  The 
^lien  involved  herein,  however,  is  not  seeking  to  enter 
!he  United  States ;  he  is  already  lawfully  admitted  for 
)ermanent  residence. 

i  It  should  be  noted  that  the  District  Court  in  the  in- 
Itant  case  referred  to  and  adopted  throughout  the 
•easoning  and  decision  of  the  three  judge  court  in  its 
ier  curiam  decision  in  the  case  of  IntematioTial  Long- 
horemen's  and  Warehousemen's  Union,  Local  37  et 
d.  V.  Boyd,  etc..  Ill  F.Supp.  802  et  seq.  (R.  7). 

I.  Congress  Does  Not  Have  the  Constitutional  Power  to 
j    Provide  for  the  Exclusion  of  Aliens  Who  Are  Lawfully 

Admitted  to  the  Continental  United  States  When  They 
I   Seek  to  Return  After  Travel  Directly  to  and   From 

Alaska  in  Pursuance  of  Their  Seasonal  Employment 
I   in  Alaska. 

'  The  court  concluded  as  regards  the  constitutional 
ssues  here  presented,  in  International  Longshoremen's 
ind  Warehousemen's  Union  v.  Boyd,  111  F.Supp.  802, 
It  807: 

a*  *  *  Keeping  clearly  in  mind  the  vast  and 
broad  powers  of  Congress  to  enact  legislation  ex- 
cluding or  expelling  aliens  as  balanced  against 
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the  limited  constitutional  rights  of  all  aliens,  ii 
eluding  lawfully  admitted  resident  aliens  of  coi 
tinental  United  States,  we  cannot  hold  that  thj 
portion  of  the  statute  under  attack  offends  or 
beyond  the  constitutional  authority  vested  in  Co] 
gress  even  though  its  provisions  make  applicab 
restrictions  upon  aliens  leaving  the  territories  • 
the  United  States,  including  Alaska,  and  ente 
ing  or  reentering  other  territories,  states  or  plac 
under  United  States  jurisdiction  when  not  appli 
able  to  aliens  permanently  resident  in  or  trav( 
ing  within  or  between  the  states.  Neither  are  \ 
aware  of  any  constitutional  limitation  upon  tji 
power  of  Congress  which  would  forbid  its  class 
fication  in  the  same  category,  for  the  purpose 
exclusion,  lawfully  admitted  aliens  permanent 
residing  in  continental  United  States  when  see^ 
ing  reentry  into  the  states  from  a  territory  of  t'l 
United  States,  and  similarly  situated  aliens  see' 
ing  reentry  to  the  United  States  from  a  foreiji 
land.'* 

The  first  relevant  inquiry,  therefore,  is:  What: 
the  nature  and  source  of  the  exclusion  power?  In  t 
early  Head  Money  Cases,  112  U.S.  580,  the  power 
Congress  to  impose  a  head  tax  upon  the  ship  companii' 
for  every  alien  brought  into  the  United  States  w 
challenged ;  this  court,  identifying  the  power  employt 
stated,  supra,  at  595 : 

u*  *  *  rpj^g  power  exercised  in  this  instance  is  rij 
the  taxing  power.  The  burden  imposed  on  tj 
ship  owner  by  this  statute  is  the  mere  incident' 
the  regulation  of  commerce,  of  that  branch  of  f( 

eign  commerce  which  is  involved  in  immigratioDJ 

i 

Having  established  the  constitutional  source  of  1 1 
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lower  to  regulate  immigration,  the  opinion  concluded, 

upra,  at  600: 

u*  *  *  Congress  having  the  power  to  pass  a  law 
regulating  immigration  as  a  part  of  the  commerce 
of  this  country  with  foreign  Nations,  we  see  noth- 
ing in  the  statute  by  which  it  has  here  exercised 
that  power  forbidden  by  any  other  part  of  the  Con- 
stitution.'^ (Emphasis  supplied) 

The  italicized  portions  from  the  opinions  in  the  Head 
loney  and  Chinese  exclusion  cases,  demonstrate  that, 
rom  the  earliest  judicial  consideration  of  the  exclusion 
lower,  it  has  never  been  argued  or  assumed  that  the 
iower  was  unrestricted.  The  power  to  exclude  is  a 
\overeign  power,  but  one  arising  from  the  power  del- 
egated to  Congress  to  regulate  foreign  commerce,  and 
^^hich  is  limited  by  the  Constitution. 
I  In  the  leading  case  of  Ikiu  v.  United  States,  142  U.S. 
»51,  these  concepts  were  restated,  supra,  at  659,  as 
ollows : 

I  "It  is  an  accepted  maxim  of  international  law, 

that  every  sovereign  nation  has  power,  as  inher- 
ent in  sovereignty,  and  essential  to  self-preserva- 
tion, to  forbid  the  entrance  of  foreigners  within 
its  dominions,  or  to  admit  them  only  in  such  cases 
and  upon  such  conditions  as  it  may  see  fit  to  pre- 
scribe. *  *  *  In  the  United  States  this  power  is 
vested  in  the  national  government,  to  which  the 
Constitution  has  committed  the  entire  control  of 
international  relations,  in  peace  as  well  as  in  war. 
It  belongs  to  the  political  department  of  the  gov- 
ernment, and  may  be  exercised  either  through 
treaties  made  by  the  President  and  Senate,  or 
through  statutes  enacted  by  Congress,  upon  whom 
the  Constitution  has  conferred  power  to  regulated 
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commerce  with  foreign  nations,  including  the  ei 
trance  of  ships,  the  importation  of  goods  and  tl 
bringing  of  persons  into  the  ports  of  the  Unit( 
States;  to  establish  a  uniform  rule  of  naturaliz 
tion;  to  declare  war,  and  to  provide  and  mai 
tain  armies  and  navies;  and  to  make  all  lav 
which  may  be  necessary  and  proper  for  carryn 
into  effect  these  powers  and  all  other  powers  veg 
ed  by  the  Constitution  in  the  government  of  t] 
United  States  or  in  any  department  or  ofRc* 
thereof.  U.S.  Const,  art.  1,  &  8 ;  Head  Money  Cast 
112  U.S.  580;  Chae  Chan  Ping  v.  United  StaU 
130  U.S.  581,  604-609." 

Thereafter,  supra,  at  page  660,  the  opinion  ampi 
fied  the  limitations  upon  the  exclusion  power: 

"*  *  *  It  is  not  within  the  province  of  the  j 
diciary  to  order  that  foreigners  who  have  nev' 
been  Tiaturalized,  nor  acquired  any  domicile 
residence  within  the  United  States,  nor  even  be 
admitted  into  the  country,  pursuant  to  law,  sh. 
be  permitted  to  enter,  in  opposition  to  the  cons 
tutional  and  lawful  measures  of  the  legislati 
and  executive  branches  of  the  national  govei 
ment.   As  to  such  persons,  decisions  of  execuU 
or  administrative  officers  acting  with  powers  < 
pressly  conferred  by  Congress,  are  due  process 
law.'*  (Emphasis  supplied) 

These  concepts  were  recently  reaffirmed  in  Unit I 
States  ex  rel.  Knauff  v.  Shaughnessy,  338  U.S.  537,\j 

543: 

"Thus  the  decision  to  admit  or  to  exclude  ; 
alien  may  be  lawfully  placed  with  the  Preside' i 
who  may  in  turn  delegate  the  carrying  out  of  tJJ 
function  to  a  responsible  executive  officer  of 
sovereign,  such  as  the  Attorney  General.  The  ,• 
tion  of  the  executive  officer  under  such  author-^ 
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is  final  and  conclusive.  Wliatever  the  rule  may  be 
concerning  deportation  of  persons  who  have  gained 
entry  into  the  United  States,  it  is  not  within  the 
province  of  any  court,  unless  expressly  authonzed 
by  law,  to  review  the  determination  of  the  political 
branch  of  the  government  to  exclude  a  given 
alien."  (Emphasis  supplied) 

When  Congress  exercises  the  commerce  power  in 
elds  other  than  immigation,  it  is  clear  that  "resort  to 
le  Commerce  Clause  can  [not]  defy  the  standards  of 
ue  process."  Secretary  of  Agri.  v.  Central  Roig.  Ref. 
'o.,  338  U.S.  606,  616. 

Moreover,  and  more  important  to  the  issues  involved 
,erein,  the  status  of  imports  (immune  from  state  tax- 
jtion)  survives  only  "until  they  are  sold,  removed 
rom  the  original  package,  or  put  to  the  use  for  which 
(ley  are  imported."  Hooven  &  Allison  Co.  v.  Evatt,  324 
LS.  652,  657.  In  other  words,  once  goods  are  merged 
nth  the  general  mass  of  goods  within  the  United 
jtates  they  lose  their  status  as  imports.  Similarly, 
nee  aliens  have  lawfully  acquired  permanent  resi- 
ence,  they  cease,  in  the  constitutional  sense,  to  be 
Emigrants.  They  may  be  deported  pursuant  to  law, 
ut  they  have  become  "invested  with  rights  guaranteed 
^  the  Constitution  to  all  people  within  our  borders, 
uch  rights  include  those  protected  by  the  First  and 
'ifth  Amendments  and  by  the  due  process  clause  of 
le  Fourteenth  Amendment,"  Bridges  v.  Wixon,  326 
LS.  135,  Justice  Murphy  concurring  at  161,  and  quot- 
fi  with  approval  in  Kivong  Hai  Chew  v.  Colding,  344 
^.S.  590,  596-597  (footnote  5).  Their  "status  as  *  *  * 
arson  [s]  within  the  meaning  and  protection  of  the 
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Fifth  Amendment  cannot  be  capriciously  taken  froi 
[them]."  Kwong  Hai  Chew  v.  Colding,  supra,  at  60! 

Once  an  alien  is  ''admitted  to  the  United  States  ui 
der  the  Federal  law  *  *  *  [he  is]  admitted  with  th 
privilege  of  entering  and  abiding  in  the  United  State: 
and  hence  of  entering  and  abiding  in  any  state  of  tl: 
Union."  Truax  v.  Raich,  239  U.S.  33,  39. 

Paragraph  (38)  of  subsection  101(a),  66  Stat.  16i' 
defines  United  States  as: 

«*  *  *  except  as  otherwise  specifically  herein  pn 
vided,  when  used  in  a  geographical  sense  *  * 
the  continental  United  States,  Alaska,  Hawaii 
Puerto  Rico,  Guam,  and  the  Virgin  Islands  ( 
the  United  States." 

Paragraph  (36)  of  subsection  101(a),  66  Stat.  16' 
provides : 

"The  term  'State'  includes  (except  as  used  : 
section  310(a)  of  title  III  [not  involved  herein 
Alaska,  Hawaii,  the  District  of  Columbia,  Puer 
Rico,  Guam,  and  the  Virgin  Islands  of  the  Unit< 
States." 

Thus,  while  it  is  true,  as  is  stated  in  Hooven  &  A 
lison  Co.  V.  Evatt,  supra,  at  671-672: 

"The  term  'United  States'  may  be  used  in  ar 
one  of  several  senses.  It  may  be  merely  the  nar 
of  a  sovereign  occupying  the  position  analogo 
to  that  of  other  sovereigns  in  the  family  of  ni 
tions.   It  may  designate  the  territory  over  whii' 
the  sovereignty  of  the  United  States  extends, 
it  may  be  the  collective  name  of  the  states  whi 
are  united  by  and  under  the  Constitution." 

it  is  clear  that  when  dealing  with  the  status  of  alie 
lawfully  admitted  for  permanent  residence,  the  tei 
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'United  States"  is  used  in  the  sense  of  ''the  territory 
)ver  which  the  sovereignty  of  the  United  States  ex- 
,ends."'*    See  Toyota  v.  United  States,  268  U.S.  402; 

Although  Congress  can  regulate  the  territories  free 
tf  the  constitutional  restrictions  regarding  legislation 
?or  the  States;  see,  e.g.,  Downes  v.  Bidwell,  182  U.S. 
144;  Hawaii  v.  ManJcichi,  190  U.S.  197;  Balzac  v. 
^uerto  Rico,  258  U.S.  298;  when  it  deals  with  the  stat- 
is  of  resident  aliens,  it  is  subject  to  constitutional 
restrictions.  The  instant  provision,  as  interpreted,  is 
I  restriction  on  the  status  and  rights  of  persons  to 
[ravel,  work  and  remain  within  the  territorial  limits 
)f  the  United  States;  it  is  not  merely  the  regulation 
:/  the  territories. 

Under  present  statutes,  for  example,  aliens  who 
iave  been  convicted  of  a  single  crime  involving  moral 
urpitude  prior  to  entry  are  excludable  (Section  212 
i'a)  (9),  66  Stat.  182),  whereas,  to  be  expellable,  the 
rime  must  have  been  committed  within  five  years  of 
he  last  entry  (Section  241(a)(4),  66  Stat.  204). 
♦loreover,  even  if  the  non-citizen  gains  admittance 
ipon  his  return  from  Alaska,  if  the  retuiTi  is  treated 
ts  a  new  entry,  new  possibilities  for  expulsion  may 
lirise  because  of  the  temporal  proximity  of  the  later 
'entry"  to  acts  which  may  be  committed  in  the  future, 
j'hus  there  would  be  a  substantial  change  of  status  in 
,ny  event. 

This  meaning  is  also  indicated  by  subsection  212(d) 
7)  itself,  since  its  provisions  cover  travel  from  the 
erritories  to  "the  continental  United  States  or  any 
\ther  place  under  the  jurisdiction  of  the  United  States.'" 
ronzales  v.  WilUdnis,  192  U.S.  1. 
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The  appellant  herein  enjoys  employment  rights,  pui 
suant  to  a  lawful  collective  bargaining  contract  n( 
gotiated  by  his  Union,  in  the  territory  of  Alaskj 
which  constitutes  the  source  of  a  substantial  portio 
of  his  yearly  income.  Providing  for  the  exclusion  ( 
persons  like  petitioner  who  could  not  otherwise  be  e: 
pelled,  and  see  Mangaoang  v.  Boyd,  205  F.(2d)  55; 
cert,  denied,  346  U.S.  876)  and  Barber  v.  Gonzale 
supra,  if  they  travel  to  Alaska,  is  tantamount  to  pr 
viding  for  the  forfeiture  of  their  job  rights  heret 
fore  enjoyed  there.  To  deny  such  job  opportunities 
''tantamount  to  the  assertion  of  the  right  to  deny  the- 
entrance  and  abode,  for  in  ordinary  cases  they  cw 
not  live  where  they  cannot  work."  Truax  v.  Raic 
supra,  at  42  (Emphasis  supplied). 

In  Kwong  Hai  Chew  v.  Colding,  supra,  at  592,  tli 
facts  relevant  to  residence  and  employment  were:  ] 
u*  *  *  ^Yie  resident  alien  is  a  seaman,  he  current ^ 
maintains  his  residence  in  the  United  States  ai 
usually  is  physically  present  there,  however,  '. 
is  returning  from  a  voyage  as  a  seaman  on  a  vf  i 
sel  of  American  registry  with  its  home  port 
the  United  States,  that  voyage  has  included  schei 
uled  calls  at  foreign  ports  in  the  Far  East.  *  * 
The  court  thereafter  stated  supra,  at  600 : 

u*  *  *  the  constitutional  status  which  petitioii 
er  indisputably  enjoyed  prior  to  his  voyage  *  * 
[was  not]  terminated  by  that  voyage.    From 
constitutional  point  of  view,  he  is  entitled  to  d 
process  without  regard  to  whether  or  not,  for  1: ' 
migration  purposes,  he  is  to  be  treated  as  an  6 
trant  alien,  and  we  do  not  now  reach  the  quM 
tion  whether  he  is  to  be  so  treated." 
and  also  commented,  supra,  at  598-599: 
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u*  *  *  we  interpret  this  regulation  as  making 
no  attempt  to  question  a  resident  alien's  consti- 
tutional right  to  due  process.  Section  175.57(b) 
uses  the  term  'excludable'  in  designating  the  aliens 
to  which  it  applies.  That  term  relates  naturally 
to  entrant  aliens  and  to  those  assimilated  to  their 
status.  The  regulation  nowhere  refers  to  the  ex- 
pulsion of  aliens,  which  is  the  term  that  would 
apply  naturally  to  aliens  who  are  lawful  perma- 
nent residents  physically  jrresent  within  the  Unit- 
ed States."  (Emphasis  supplied) 

Paragraph  (7)  of  subsection  212(d),  as  intei^oreted, 
Irovides,  in  any  event,  that  resident  aliens  whose  em- 
ployment requires  that  they  travel  to  Alaska  (as  dis- 
inguished  from  foreign  ports)  be  "treated  as  *  *  * 
intrant  alien  [s]"  upon  their  return,  despite  the  fact 
hat  they  have  never  left  the  territoiy  of  the  United 
Itates.  We  are  thus  confronted  with  a  far  more  com- 
lelling  example  of  the  issue  left  in  doubt  in  the  Chew 
ase,  supra. 

I  If  the  status  of  permanent  resident  alien,  which 
cannot  be  capriciously  taken,"  and  which,  if  taken,  de- 
prives one  "of  all  that  makes  life  worth  living,"  has 
ny  substantial  significance,  it  must  survive  travel 
nthin  the  United  States  m  ptirsuance  of  one^s  em- 
ployment, a  right  which  is  necessarly  included  in  the 
ight  to  enter  the  United  States:  Truax  v.  Raich, 
upra. 

The  power  to  exclude,  as  has  been  seen,  is  derived 
trom  the  power  to  regulate  foreign  commerce:  Head 
ioney  Cases,  supra:  Ikiu  v.  United  States,  supra. 
'hus  the  requirement  of  an  entry  into  the  United 
•tates  becomes  a  pre-condition  to  exclusion:  Carmi- 
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chael  V.  Delaney  (C.A.  9  170)  F.  (2d)  239,  is  not  mer 
ly  a  statutory  precondition,  but  is,  in  fact  the  const 
tutional  p7^econdition  to  exclusion.  Appellant  can 
to  the  United  States  as  an  American  national  on  i 
American  ship.  He  worked  in  Alaska  in  America' 
canneries,  going  to  and  from  Alaska  in  the  course 
his  employment,  in  American  ships  and  planes.  I 
never  "entered"  the  United  States  in  the  statute: 
sense;  Barber  v.  Gonzales,  supra,  it  is  apparent  th 
congressional  power  to  exclude  appellant  and  othe 
of  his  status  cannot  arise  from  the  power  to  regula 
foreign  commerce.  Thus  the  essential  question  i 
Does  an  alien  enter,  in  the  constitutional  sense,  upi, 
his  return  from  Alaska  to  his  permanent  residen- 
on  the  mainland,  when  he  has  never  left  the  territo 
of  the  United  States? 

We  are  not,  it  must  be  emphasized,  dealing  wi 
the  rights  of  "foreigners  who  have  never  *  *  *  j 
quired  any  domicile  or  residence  within  the  Unit 
States."  Ikiu  v.  United  States,  supra.  Nor  are  we  de; 
ing  with  inanimate  goods,  which  may  constitutional 
be  considered  imports  although  their  origin  of  tram 
is  the  territories  and  not  foreign  ports:  see  Hoov 
&  Allison  Co.  V.  Evatt,  supra.  We  are  concerned  wi 
the  status  of  a  person  lawfully  admitted  to  the  Unit 
States  for  permanent  residence  who  has  never  Id 
"the  territory  over  which  the  sovereignty  of  the  Unitu 
States  extends." 

When  the  power  to  exclude  was  challenged  in  He( 
V.  Backus   (C.A.  9)   221  Fed.  358,  the  alien  havi 
acquired  lawful  residence  in  the  territories,  the  <  • 
elusion  was  upheld  because  the  alien  had  only  ma  ■■ 
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onditional  entry,  and  thus  did  not  have  to  be  expelled. 

'he  court  stated,  supra,  at  363: 

<M=  *  *  rpj^g  admission  is  not  an  admission  gen- 
erally, but  only  qualifiedly  and  conditionally,  so 
that  applicant's  exclusion  from  the  continent  may 
yet  proceed  upon  the  ground  that  he  is  one  of 
the  excluded  classes  and  not  upon  the  grounds  of 
having,  after  entry,  become  a  public  charge  for 
causes  theretofore  existing  after  unqualified  ad- 
mission." 

The  necessary  and  assumed  converse  of  this  rule 
obvious:  once  an  alien  has  obtained  unqualified 
dmission  into  the  United  States  generally  he  may 
ravel  throughout  the  territory  of  the  United  States 
/ithout  fear  of  being  excluded. 
I  The  Supreme  Court  v^as  doubtful  v^hether  there 
/as  an  entry,  in  the  constitutional  sense  in  the  Chew 
ase,  where  the  alien's  claim  to  continuous  residence 
athin  the  United  States  v^as  based  only  on  service 
h  a  vessel  of  American  registry.  If  doubts  exist  un- 
|er  those  circumstances,  surely  no  doubt  can  exist 
^here  there  is  actual,  contniuous  physical  residence 
athin  the  United  States.  To  hold  otherwise  is  capri- 
iously  to  deprive  the  resident  alien  of  his  right  to 
emain,  travel  and  work  within  the  United  States; 
Dr,  in  actuality  he  would  be  expelled  by  the  facile, 
^mantic  technique  of  labeling  the  expulsion  an  ex- 
lusion. 

It  is  therefore  submitted  that  subsection  212(d) 
7)  of  the  Immigration  and  Nationality  Act,  as  in- 
^rpreted  and  applied  by  respondent  and  his  agents, 
•ansgresses  the  constitutional  powers  of  Congress  to 
sgulate  foreign  commerce. 
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III.  Appellant  Was  Denied  a  Fair  Hearing. 

The  United  States  Supreme  Court  in  Wong  Yam 

Sung  V.  McGrath,  339  U.S.  33,  modified,  339  U.S.  90^^ 

(1950)  held  that  the  hearing  procedures  of  the  Ad 

ministrative  Procedures  Act  were  applicable  to  de 

porta tion  hearings.   Congress  then  passed  an  Act,  6^ 

Stat.  1048  (1950),  8  U.S.C.  Sec.  155a  (Supp.  1952) 

specifically  exempting  deportation  proceedings  fron 

the  A.P.A.  provisions.   It  is  significant,  however,  tha 

the  court  in  Wong  Yang  Sung  v.  McGrath,  supra,  a 

page  50  discussed  the  possibility  of  such  a  course  am 

held  that  it  might  be  unconstitutional,   stating  "i 

might  be  difficult  to  justify"  exempting  deportation 

proceedings  from  the  Administrative  Procedures  Ac* 

because  the  tribunal  in  that  case  would  fail  to  mec 

"at  least  currently  prevailing  standards  of  impartial 

ity."  The  court  later,  in  Kwong  Hai  Chew  v.  Coldinc 

supra,  was  even  more  definite,  stating,  at  page  600 

"From  a  constitutional  point  of  view,  he  is  er 

titled  to  due  process  without  regard  to  whether  o 

not,  for  immigration  purposes,  he  is  to  be  treate 

as  an  entrant  alien,  and  we  do  not  now  reach  thi 

question  whether  he  is  to  be  so  treated." 

It  thus  appears  that  appellant  at  the  very  minimui 
was  entitled  to  a  fair  hearing  with  all  of  the  saf< 
guards  of  due  process. 

The  sections  of  the  Immigration  and  Nationalitl, 
Act  of  1952  which  apply  to  special  inquiry  hearing; 
are: 

Section  235(b)  "Every  alien  (other  than  a 
alien  crewman),  and  except  as  otherwise  pr 
vided  in  subsection  (c)  of  this  section  and  in  se 
tion  273(d),  who  may  not  appear  to  the  examii 
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ing  immigration  officer  at  the  port  of  arrival  to 
be  clearly  and  beyond  a  doubt  entitled  to  land 
shall  be  detained  for  further  inquiry  to  be  con- 
ducted by  a  special  inquiry  officer.  The  decision 
of  the  examining  immigration  officer,  if  favor- 
able to  the  admission  of  any  alien,  shall  be  sub- 
ject to  challenge  by  any  other  immigration  officer 
and  such  challenge  shall  operate  to  take  the  alien, 
whose  privilege  to  land  is  so  challenged,  before 
a  special  inquiry  officer  for  further  inquiry." 

Sec.  236(a)  ''A  special  inquiry  officer  shall  con- 
duct proceedings  under  this  section,  administer 
oaths,  present  and  receive  evidence,  and  inter- 
rogate, examine,  and  cross-examine  the  alien  or 
witnesses.  He  shall  have  authority  in  any  case 
to  determine  whether  an  arriving  alien  who  has 
been  detained  for  further  inquiiy  under  Sec. 
235  shall  be  allowed  to  enter  or  shall  be  excluded 
and  deported.  The  determination  of  such  special 
inquiry  officer  shall  be  based  only  on  the  evidence 
produced  at  the  inquiry.  No  special  inquiry  offi- 
cer shall  conduct  a  proceeding  in  any  case  under 
this  section  in  which  he  shall  have  participated 
in  investigative  functions  or  in  which  he  shall 
have  participated  (except  as  provided  in  this  sub- 
section) in  prosecuting  functions.  Proceedings 
before  a  special  inquiry  officer  under  this  sec- 
tion shall  be  conducted  in  accordance  with  this 
section,  the  applicable  provisions  of  sections  235 
and  287(b),  and  such  regulations  as  the  Attorney 
General  shall  prescribe,  and  shall  be  the  sole  and 
exclusive  procedure  for  determining  admissibil- 
ity of  a  person  to  the  United  States  under  the 
provisions  of  this  section.  At  such  inquiiy,  which 
shall  be  kept  separate  and  apart  from  the  public, 
the  alien  may  have  one  friend  or  relative  pres- 
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ent,  under  such  conditions  as  may  be  prescribe{ 
by  the  Attorney  General.  A  complete  record  o 
of  the  proceedings  and  of  all  testimony  and  evi 
dence  produced  at  such  Inquiry,  shall  be  kept; 

It  may  be  seen  that  few  of  the  details  of  the  hear 
ing  procedure  are  delineated  in  the  statute.  For  in 
stance,  nothing  is  said  in  the  statute  about  a  notice  o 
charges.  The  pertinent  regulations,  8  Code  Fed.  Regi 
Sec.  235.11,  indicate  that  if  an  alien  is  to  be  detaine 
for  further  inquiry,  he  must  receive  a  ' 'Notice  to  Alie 
Detained  for  Hearing  by  Special  Inquiry  Officer 
(Form  1-122)  the  regulation  goes  on  to  state: 

"li  the  alien  is  unable  to  read  or  understanr 
the  notice,  it  shall  be  read  and  explained  to  hii 
by  an  employee  of  the  Service,  through  an  intei. 
preter,  if  necessary,  prior  to  the  further  inquiri 
before  the  Special  Inquiry  Officer."  , 

Appellant  was  entitled  to  notice  of  the  nature  of  tb 
charges  brought  against  him;  such  knowledge  is  a 
essential  of  a  fair  hearing;  Chin  Chin  Fong  v.  Phehii 
181  F.(2d)   589   (CCA.  9  1950).    From  the  recor 
it  is  apparent  that  appellant  received  no  such  m 
tice  and  because  of  this  deficiency,  appellant  was  uiii 
aware  of  the  danger  which  faced  him.   Although  a];, 
pellant  did  receive  Form  1-122   (which  in  form  is 
printed  strip  of  paper  which  looks  quite  insignificanti 
(See  R.  Respondent's  Exhibit  B-8),  the  Regulaticij 
quoted,  supra,  was  violated  in  that  the  notice  was  nnj 
explained  to  him  in  any  way  prior  to  the  hearing. 

The  whole  content  of  the  record  of  the  hearing  i:  i 
dicates  that  appellant  had  no  understanding  of  tl 
nature  of  the  hearing.   Appellant  cannot  read  in  ai 
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mguage  (R.  Respondent's  Exhibit  A-9),  speaks  Eng- 
sh  very  poorly  and  understands  evei-yday  English 
[  a  very  limited  way.  He  indicated  that  at  the  be- 
inning  of  the  hearing: 

*'Q.  Do  you  speak  and  understand  the  English 
language? 

A  Just  a  little  bit." 
The  inquiry  officer  chose  to  disregard  the  answers 
appellant  and  to  continue  to  ask  him  questions 
>uched  in  the  legal  and  techincal  terms  that  could 
pt  be  understood  by  many  native-born  Americans 
lith  much  more  formal  education  than  petitioner. 
I  The  courts  have  held  there  is  an  affirmative  duty 
)  inform  the  non-citizen  of  his  rights.  U.  S.  v.  Dun- 
\n  (C.C.A.N.Y.  1924)  297  Fed.  447.  The  Code  of 
^deral  Regulations,  Code  Fd.  Regs.  Sec.  236.11, 
ates : 

u*  *  *  j£  ^Yie  alien  is  not  represented  by  an  at- 
torney or  representative,  the  special  inquiry  offi- 
cer shall  advise  the  alien  of  his  rights,  as  de- 
I  scribed  in  this  section,  and  shall  assist  the  alien 
i     in  the  presentation  of  his  case.  *  *  *" 

It  is  clear  that  the  inquiry  officer  in  the  instant  case 
iving  ascertained  that  appellant  could  understand 
Inglish  ''only  a  little  bit"  and  could  not  read  or  write 
..  any  language,  had  an  affirmative  duty  to  see  that 
;i  interpreter  was  obtained.  He  also  had  an  affirma- 
jve  duty  to  stay  proceedings  until  appellant  could 
:)tain  assistance. 

If  an  administrative  hearing  is  to  be  more  than  a 
t»rmalistic  ritual,  it  must  be  fair  at  least  as  judged 
/  administrative  standards.  Kivock  Jan  Fat  v.  White ^ 
53  U.S.  545  (1920) ;  ChinChiuFong  v.  Phelan, supra. 
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It  is  submitted  that  appellant  did  not  receive 
fair  hearing  in  that  he  was  not  presented  with  a  statt 
ment  of  charges;  he  did  not  have  an  interpreter  an 
was  not  adequately  informed  of  his  rights. 

IV.  Appellant  Is  Not  an  Alien. 

The  all-embracing  issue  before  this  court  is  whetl 
er  the  appellant  is  now  an  alien.  Obviously,  if  he 
not  an  alien,  the  deportation  proceeding  against  hi; 
must  fall.  Concededly,  he  was  not  an  alien  at  any  tin 
in  his  life  prior  to  July  4,  1946.  He  was  born  a  n  i 
tional  of  the  United  States  alone.  He  at  no  time  h 
dual  nationality.  American  nationality  was  his  birt 
right.  Toyota  v.  United  States,  268  U.S.  402;  Go^ 
zales  V.  Williams,  192  U.S.  1. 

The  contention  is,  however,  that  by  virtue  of  t) 
United  States-  Philippine  Independence  Treaty  ai. 
the  Presidential  Proclamation  of  July  1946,  supra,  t 
appellant  was  divested  of  his  nationality  and  thei 
upon  cloaked  with  alienage.  It  presently  rests  up< 
the  rationale  of  the  court  in  the  case  of  Cabebe  v.  Ac 
eson,  183  F.  (2d)  795,  wherein  it  was  declared: 

u*  *  *  ^Yie  Philippine  Islands  came  to  the  Unit 
States  by  cession.  And  by  such  acquisition  ma: 
individuals  became  nationals  of  the  United  Stat 
Later,  the  United  States  relinquished  sovereign 
over  them  and  their  country.  It  follows  Filipij^ 
nationals  of  the  United  States  inhabiting  the  " 
land  at  the  date  of  such  relinquishment  lost  t 
status  of  nationality.  The  narrower  question  f ' 
lows:  Does  such  loss  also  occur  as  to  Filipii 
nationals  of  the  United  States  domiciled  in  t 
United  States?  *  *  *"  (p.  880) 
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<<*  *  * 


*  The  status  of  United  States  nationality 
for  Filipinos  was  the  direct  result  of  the  United 
States'  assumption  of  sovereignty  over  the  Is- 
lands. When  the  United  States  relinquished  its 
sovereignty,  there  remained  no  basis  for  such 
status. 

'The  United  States  had  it  desired  it,  could 
have  provided  that  Filipinos  permanently  resid- 
ing in  the  United  States  would  not  lose  their 
United  States  nationality  upon  the  recognition 
of  Philippine  independence.  *  *  * 

"The  question  is  not  directly  answered  (but, 
as  we  think,  it  was  inferentially  answered)  *  *  * 
there  is  no  special  reference  of  inclusion  or  ex- 
clusion in  any  of  these  acts  to  Filipinos  who  were 
no  longer  residing  in  the  islands  on  the  date  of 
their  independence,  *  *  *."  (p.  801) 

u*  *  *  It  is  our  conclusion  that  the  United 
States  government  intended  the  status  of  Fili- 
pinos, regardless  of  domicile  or  place  of  residence 
j  at  the  date  of  Philippine  independence,  to  be  en- 
I  tirely  separate  from  any  phase  of  adherence  to 
I     the  United  States."  (p.  802) 

The  power  of  the  United  States  as  a  sovereign  na- 
m  to  cede,  dispose  of  or  otherwise  relinquish  its 
vereignty,  nolens  volens,  over  parts  of  its  territoiy, 
gether  with  the  inhabitants  residing  therein  subject 
I  AmeHcan  sovereignty,  is  not  here  challenged.  Pre- 
Jming  this  to  be  an  incident  of  sovereignty,  Jones  v. 
nited  States,  137  U.S.  702;  DeLima  v.  Bidwell,  182 
jS.  1,  it  becomes  an  entirely  different  proposition  to 
iSert  as  an  incident  of  sovereignty  the  right  to  ex- 
i.triate  or  divest  of  nationality,  nolens  volens  (and 
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expel  from  this  country)^  nationals  of  the  Unite 
States  residing  outside  the  ceded  territory  and  withi 
the  jurisdiction  of  the  United  States  at  the  time  ( 
cession,  because  of  birth  within  said  territory. 

It  is  appellant's  contention  that  the  rights  of  ni 
tionals  so  situated  are  no  different  than  would  \ 
those  of  United  States  citizens. 

United  States  citizens  cannot  be  divested  of  the 
nationality  except  through  expatriation.  The  fundj 
mental  basis  for  expatriation  is  that  there  must  be  n 
voluntary  act  on  the  part  of  the  individual  to  sh( 
his  nationality.  In  Perkins  v.  Elg,  307  U.S.  325,  33 
the  court  said: 

^'Expatriation  is  the  voluntary  renunciation  o 
abandonment  of  nationality  and  allegiance." 

To  the  same  effect,  see  Savor gnan  v.  United  States 
338  U.S.  491,  497,  498;  MacKenzie  v.  Hare,  239  U.. 
299.  j 

That  Congress  cannot  by  fiat  declare  a  loss  of  n  | 
tionality  has  been  held  by  this  court  on  many  occ*] 
sions.   In  discussing  that  proposition  the  court  said  (Ij 
United  States  v.  Wong  Kim  Ark,  169  U.S.  649,  703i| 
"The  power  of  naturalization,  vested  in  Co 
gress  by  the  Constitution,  is  a  power  to  conf , 
citizenship,  not  a  power  to  take  it  away.   'A  m< 
uralized  citizen,'  said  Chief  Justice  Marshall,  *\  i 
comes  a  member  of  the  society  possessing  all  t 
rights  of  a  native  citizen  and  standing,  in  t 
view  of  the  Constitution,  on  the  footing  of  a  r 

^Stripped  of  nationality.  Congress  may  order  the  ( 
pulsion  of  Filipinos  for  any  or  no  reason.  United  Stav 
ex  rel.  Harisiades  v.  Shaughnessy,  342  U.S.  580,  5( 
598. 
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tive.  The  Constitution  does  not  authorize  Con- 
gress to  enlarge  or  abridge  those  rights.  The 
simple  power  of  the  national  legislature  is  to  pre- 
scribe a  uniform  rule  of  naturalization,  and  the 
exercise  of  this  power  exhausts  it,  so  far  as  re- 
spects the  individual.  The  Constittuion  then  takes 
him  up,  ''  *  *  Congress  having  no  power  to  bridge 
the  rights  conferred  by  the  Constitution  upon 
those  who  have  become  naturalized  citizens  by 
virtue  of  acts  of  Congress,  a  fortiori  no  act  or 
omission  of  Congress,  *  *  *  can  affect  citizenship 
acquired  as  a  birthright,  by  virtue  of  the  Consti- 
tution itself,  without  any  aid  of  legislation.  The 
Fourteenth  Amendment,  while  it  leaves  the  pow- 
er where  it  was  before,  in  Congress,  to  regulate 
naturalization,  has  conferred  no  authority  upon 
Congress  to  restrict  the  effect  of  birth,  declared 
by  the  Constitution  to  constitute  a  sufficient  and 
complete  right  to  citizenship." 

it  is  undisputed  that  appellant  never  voluntarily 
aounced  or  abandoned  his  United  States  national- 
ly or  committed  any  act  inconsistent  with  the  rights 
obligations  of  such  nationality.  It  is  urged  by  the 
yernment,  however,  that  appellant  and  all  other 
irsons  of  Filipino  birth  residing  in  this  country 
lior  to  1934,  automatically  lost  their  nationality  by 
fe  treaty  establishing  the  independence  of  the  Philip- 
iie  Islands. 

If  nationality  is  analogous  to,  and  cloaked  with  the 
me  protection  that  is  accorded  citizenship,  then 
)arly  appellant  could  not  be  divested  of  his  national- 
ly by  that  treaty,  residing  as  he  did  in  this  country, 
Ian  if  he  were  a  citizen.  For  the  Philippine  Independ- 
$6  Act  of  1934  and  the  Treaty  constituted  no  vol- 
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untary  act  of  renunciation  or  self-expatriation  on  tl 
part  of  petitioner.  He  did  not  vote  on  the  ratificatic 
of  the  Independence  Act  of  1934;  nor  could  he  ha^ 
voted  thereon  so  long  as  he  elected  to  remain  with 
this  country. 

Is  nationality,  then,  analogous  to  and  protected  lij 
citizenship?  Either  it  is,  or  else  it  must  be  analogo' 
to  alienage,  for  the  constitution  with  respect  to  n 
tionality  recognizes  only  two  categories. 

The  Constitution  speaks  of  "citizens"  and  "natur 
born  citizens"  of  the  United  States  in  Article  I  a] 
Article  II,  and  of  "citizens  or  subjects"  of  foreij 
states  in  Article  III.  Before  the  passage  of  the  Foi 
teenth  Amendment  it  contained  no  definition  of  ci 
zen.  The  Fourteenth  Amendment  says  in  its  openii 
sentence,  "All  persons  bom  or  naturalized  in  the  Un 
ed  States,  and  subject  to  the  jurisdiction  thereof,  a 
citizens  of  the  United  States  and  of  the  State  when 
they  reside."  The  term  "national"  does  not  appe 
anywhere  in  the  Constitution  of  the  United  Stat 

Because  of  this  particularity  in  the  language  of  t 
Constitution,  any  status  recognized  by  the  law,  otb 
than  that  of  citizenship  or  alienage,  must  be  assimili 
ed  to  citizenship  or  alienage  if  it  is  to  comport  w^i 
the  Constitution.    Distinction  may  be  made  amo>^ 
citizens,  and  also  among  aliens,  but  any  classes 
sub-classes  into  which  citizens  or  aliens  may  be  divic 
may  not  combine  the  two  major  and  mutually  exclusif 
classes  recognized  by  the  Constitution.    Unless  t  f 
is  so,  the  words  of  the  Constitution  are  meaningk 
An  alien  has  been  defined  by  the  court  in  Low  P^ ' 
Suey  V.  Backus,  225  U.S.  460,  473,  as: 
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"One  born  out  of  the  jurisdiction  of  the  United 
States  and  who  has  not  been  naturalized  under 
their  Constitution  and  laws." 

ijie  essence  of  this  definition  is  birth  outside  of  the 

Tfisdiction  of  the  United  States.   This  is  the  charac- 

;pstic  which  distinguishes  the  alien  and  sets  him 

liart  in  a  class  different  from  the  citizen  and  national. 

Hitioner  having  been  born  under  the  jurisdiction  of 

h  United  States,  lacked  this  essential  characteristic 

li  alienage.   On  the  other  hand,  he  was  endowed  with 

,1b  positive  essential  characteristic  of  citizenship,  to- 

v,t:  birth  within  the  jurisdiction  of  the  United  States. 

Next  to  birth,  the  all-important  requirement  and 
ikracteristic  of  citizenship  is  allegiance  and  fealty 
,^the  government.  And  this,  too,  is  a  concomitant  of 
itionality.  Speaking  of  persons  born  in  the  Philippine 
iands,  the  court  said  in  Toyota  v.  United  States, 
wra,  410: 

[I        'The  citizens  of  the  Philippines  are  not  aliens. 
'I    See  Gonzales  v.  Williams,  192  U.S.  1,  13.    They 
I    owe  no  allegiance  to  any  foreign  government." 

J  the  earlier  case  of  Fourteen  Diamond  Rings  v. 
'jiited  States,  183  U.S.  176,  the  court  in  referring  to 
,b  Philippine  Islands,  said  "Their  allegiance  became 
Ip  to  the  United  States  and  they  became  entitled  to 
t  protection,"  p.  179. 

In  the  Nationality  Act  of  1940,  54  Stat.  1137,  8 
JS.C.  501(b),  adopted  after  the  Philippine  Independ- 
ke  Act,  Congress  equated  nationals  with  citizens: 
"The  term  'national  of  the  United  States'  means 
(1)  a  citizen  of  the  United  States,  or  (2)  a  per- 
son who,  though  not  a  citizen  of  the  United  States, 
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owes  permanent  allegiance  to  the  United  Stat( 

It  does  not  include  an  alienJ^   (Emphasis  su 

plied) 
This  concept,  expressed  in  the  1940  Act  was  carri 
forward  in  the  present  1952  law.   Section  101  (a)  (; 
of  the  Act.   8  U.S.C.A.  1101(a)  (3),  definies  an  all 
to  be : 

^^Any  person  not  a  citizen  or  national  of  t 

United  States." 
and  it  defines  a  national  of  the  United  States  (S< 
tion  101(a)  (22)  8  U.S.C.A.  1101(a)  (22)  as: 

"(A)   a  citizen  of  the  United  States,  or  (]' 

a  person  who,  though  not  a  citizen  of  the  Unit 

States,  owes  permanent  allegiance  to  the  Unit 

States." 

As  part  of  his  allegiance,  a  national  is  subject 
the  duty  of  bearing  arms  and  giving  his  life,  if  nei 
be,  in  defense  of  this  country.   This  appellant  and  1 
native  born  Filipinos  in  this  country  have  been  si 
ject  to  that  duty  and  obligation  equally  with  all  ciij 
zens. 

Thus,  by  the  similarity  or  birth  under  United  Sta  ' 
jurisdiction ;  by  the  similarity  of  like  allegiance  to  t  \ 
country;  by  the  similarity  of  like  obligation  to  ser  i 
defend  and  safeguard  this  country;  by  the  similari? 
of  the  like  protection  due  to  them  from  this  counts 
nationals  have  been  equated  with  citizens.  On  ' 
other  hand,  in  no  significant  characteristic  can  t!'' 
be  equated  with  aliens.  In  fact,  in  every  decisioii'if 
the  court,  where  the  character  of  nationality  had  b<l[i 
discussed,  the  court  was  sharp  to  point  out  that  - 
tionality  cannot  be  equated  with  alienage.  Gonzcn 
V,  Williams,  supra;  Toyota  v.  United  States,  supra 
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It  must  therefore  follow,  that  nationality,  like  cit- 
3nship,  may  not  be  lost,  divested,  forfeited  or  im- 
lired  without  a  voluntary  act  of  renunciation  or 
landonment.  Appellant,  therefore,  is  still  a  national. 

Assuming,  however,  that  power  to  expatriate  na- 
)nals  resides  in  Congress,  it  is  not  seriously  con- 
tided  that  Congress  has  so  acted  with  reference  to 
lipinos  residing  in  this  country  prior  to  the  adoption 
the  Independence  Act  of  1934.   This  was  admitted 
the  court  in  the  Cabebe  case,  supra,  when  it  held 
loss  of  nationality  had  taken  place.   The  court  said : 
I         ''The  question  is  not  directly  answered  (but,  as 
1     we  think,  it  was  inferentially  answered)   *  *   * 
i     there  is  no  special  reference  of  inclusion  or  ex- 
clusion in  any  of  these  acts  to  Filipinos  who  were 
no  longer  residing  in  the  Islands  on  the  date  of 
of  their  independence."   (p.  801) 
e  court  there  relied  upon  various  acts  of  Congress 
om  which  it  drew  an  inference  that  Congress  must 
jVe  intended  to  denationalize  Filipinos  residing  in 
^  United  States. 

Appellant's  nationality,  with  which  he  was  born,  and 
,iich  he  has  at  all  times  maintained  by  unequivocal 
ts,  may  not  be  taken  away  by  inference.  See,  Man- 
ii  V.  Acheson,  344  U.S.  133.  In  upholding  United 
ates  nationality  in  Perkins  v.  Elg,  307  U.S.  325,  337, 
1^  court  said: 

''If  the  abrogation  of  that  right  [to  elect  na- 
tionality] had  been  in  contemplation,  it  would 
naturally  have  been  the  subject  of  a  provision 
suitably  explicit.  Rights  of  citizenship  are  not  to 
be  destroyed  by  an  ambiguity." 
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The  court  has  never  been  unmindful  that  the  h 
abhors  forfeitures  and  will  favor  that  construct! 
of  a  statute  which  avoids  such  result.  Washingtoni 
Pub.  Co.  V.  Pearson,  306  U.S.  30,  41 ;  United  Sta 
V.  One  Ford  Coach,  307  U.S.  219,  226;  Knickerhocl 
Life  V.  Norton,  96  U.S.  234,  242.  Expatriation  of  { 
pellant  is  a  forfeiture  of  the  nationality  he  obtair 
by  birth, — a  forfeiture  which  deprives  him  of  " 
that  makes  life  worth  living."  In  a  case  involvi 
the  construction  of  a  deportation  statute,  the  coi 
said: 

"We  resolve  the  doubts  in  favor  of  that  ci 
struction  [avoiding  deportation]  because  depor • 
tion  is  a  drastic  measure  and  at  times  the  equi 
lent  of  banishment  or  exile,  *  *  *.   It  is  the  f 
feiture  *  *  *  of  a  residence  in  this  country.  Si 
a  forfeiture  is  a  penalty  *  *  *  since  the  sta; 
are  considerable  for  the  individual,  we  will  i| 
assume  that  Congress  meant  to  trench  on  his  fi' 
dom  beyond  that  which  is  required  by  the  narr( 
est  of  several  possible  meanings  of  the  wo 
used.  Fong  Haw  Tan  v.  Phelan,  333  U.S.  6,  1 
If  resulting  deportation  evoked  such  concern  from  : 
Supreme  Court  because  it  is  a  forfeiture  of  reside  I; 
in  the  United  States,  how  much  more  should  the  COV'! 
be  concerned  where  an  implied  construction  is  be>] 

used  to  deprive  petitioner  not  only  of  his  resideii,'; 

i 

but  his  birthright,  his  United  States  nationality.    If 
also  Bennett  v.  Hunter,  76  U.S.  326,  336. 


i 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
tted  that  the  judgment  below  should  be  reversed. 

Respectfully  submitted, 

A.  L.  WiRiN, 
Sarah  H.  Lesser, 

Attorneys  for  Appellant. 


No.  14522 
IN  THE 

Winitth  States 
Court  of  appeals! 

FOR  THE  NINTH   CIRCUIT 


miTED  STATES  ex  rel, 
.LEJANDRO  RACA  ALCANTRA, 

j  Appellant, 

vs. 

OHN  P.  BOYD,  District  Director, 

Immigration  and  Naturalization 

Service, 

Appellee. 


PON   APPEAL   FROM   THE   UNITED   STATES   DISTRICT   COURT 
FOR    THE     WESTERN     DISTRICT     OF     WASHINGTON. 
NORTHERN    DIVISION 


HONORABLE   JOHN   C.    BOWEN,    Judge 


BRIEF     DF     APPELLEE 


r—  I  I       r-"  i-<^HARLES  P.  MORIARTY 

p^  I  I       ^/  I    J    United  States  Attorney 

1       I  k»  !.»  E-^    Western  District  of  Washington 


F.  N.  CUSHMAN 


IMUV   1  J  iTivJH       Assistant  United  States  Attorney 

)HN  W.  KEANE 

^^rney 

Immigration  and  Naturalization  Service 


C-*AUL  P.  O'BRIEMPHN  W.  KEANE 


fftce  and  Post  Office  Address: 
>12  United  States  Court  House 
Kittle  4,  Washington 


BALLARD  NEWS,   SEATTLE,  WASHINGTON—  11/5/54  —  45  COPIES 


No.  14522 
IN  THE 

mnittti  States 
Court  of  appeals! 

FOR  THE  NINTH  CIRCUIT 


JNITED  STATES  ex  rel, 
LLEJANDRO  RACA  ALCANTRA, 

I  Appellant, 

\      vs. 

OHN  P.  BOYD,  District  Director, 
,  Immigration  and  Naturalization 
;  Service, 

Appellee. 


!pON.  APPEAL   FROM  THE   UNITED   STATES   DISTRICT  COURT 
j        FOR     THE     WESTERN     DISTRICT     OF     WASHINGTON, 
NORTHERN    DIVISION 


HONORABLE   JOHN   C.    BOWEN,   judge 


BRIEF     DF     APPELLEE 


CHARLES  P.  MORIARTY 

United  States  Attorney 
Western  District  of  Washington 

F.  N.  CUSHMAN 

Assistant  United  States  Attorney 

JOHN  W.  KEANE 

Attorney 

Immigration  and  Naturalization  Service 


I  iw  and  Post  Office  Address: 
12  United  States  Court  House 
ittle  4,  Washington 


BALLARD  NEWS,  SEATTLE,  WASHINGTON—  11/5/54  —  45  COPIES 


INDEX 

Page 

)RDER  APPEALED  FROM 1 

I 

URISDICTION 2 

)UESTIONS  PRESENTED 2 

TATUTES  INVOLVED  3 

TATEMENT 4 

i 

UMMARY  OF  ARGUMENT 7 

[rGUMENT   13 

I  The  Statute  is  properly  construed  as  applicable  to  an 
Alien  who  seeks  to  return  to  the  continental  United 
States  from  a  sojourn  in  Alaska 13 

II  The  Statute  Is  Constitutional 31 

III  Appellant  Was  Not  Denied  Due  Process 50 

j  IV  The  Appellant   Is  An  Alien 57 

ONCLUSION 60 

i 

TABLE    OF    CASES 

\laska  V.  Troy,  258  U.S.  101  11,  42,  U 

Imerican    Communications    Assn.    v.    Douds,    339    U.S. 
382 37,  40 

Imerican  Railroad  Co.  v.  Didricksen,  227  U.S.  145 41 

inns  V.  United  States,  194  U.S.  486 -- 41,  45 

abebe  v.  Acheson,  CA.  9,  183  F.  (2d)  795 12,  57 

arlson  v.  Landon,  342  U.S.  524 24,  28,  34 

hat  V.  Bonham,  165  F.  (2d)  207 15 

"hew  V.  Colding,  344  U.S.  590 9,  29 


TABLE  OF  CASES  (Continued)  it 

Page 

Chinese  Exclusion  Case,  The,  130  U.S.  581... 8,  21,  31,  39 

Cincinnati  Soap  Co.  v.  United  States,  301  U.S.  308 40,  45- 

Claussen  v.  Day,  279  U.S.  398.. 23 

Compagnie  Francaise  v.  Louisiana  State  Board  of  Health, 
186  U.S.  380 - --- 48 

Delgadillo  v.  Carmichael,  332  U.S.  388. 21 

DeLima  v.  Bidwell,  182  U.S.  1 41 

m  Costanzo  v.  Uhl,  6  Fed.  Supp.  791  (D.C.  N.Y.)... 5(< 

Di  Paola  v.  Reimer,  102  F.  (2d)  40 3C  = 

Dorr  V.  United  States,  195  U.S.  138 42 1 

Downes  v.  Bidwell,  182  U.S.  244 4( 

Duncan  v.  Kahanamoku,  327  U.S.  304 Ai\ 

Farrington  v.  Tokushige,  TTh  U.S.  284 4<  i 

Fong  Yue  Ting  v.  United  States,  149  U.S.  698 3^r^ 

Gagliardo  v.  Karnuch,  156  F.  (2d)  867 3( 

Galvan  v.  Press,  347  U.S.  522 11,  3]' 

Gancy  v.  United  States,  149  F.  (2d)  788,  certiorari  denied, 
326  U.S.  767 49,  5} 

Gonzalez   v.   Barber,   207   F.    (2d)    398.    Rev.    on   other      | 
grounds,  347  U.S.  637 --  12,  51  j 

Hamilton  v.  Board  of  Regents,  293  U.S.  245 3" 

Harisiades  v.  Shaughnessy,  342  U.S.  580. 11,  28,  32,  4< 

Hawaii  v.  Mankichi,  190  U.S.  197 4;  i 

Hines  v.  Davidowitz,  312  U.S.  52 4!  1 

Hirabayashi  v.  United  States,  320  U.S.  81.. 4< 

Hooven  &  Allison  Co.  v.  Evatt,  324  U.S.  652... 42,  4< 

lllwa  V.  Boyd,  111  Fed.  Supp.  802 ' 

Inter-lsland  Steam  Nav.  Co.  v.  Hawaii,  305  U.S.  306 4< 


TABLE  OF  CASES  (Conl'wued) 

Page 
[aloudis  V.  Shaughncssy,  180  F.  (2d)  489 35 

\aramoto  v.  Burnett  68  F.  (2d)  278 16,  30 

{epner  v.  United  States,  195  U.S.  100 43 

[nanfj  v.  Shatighnessy,  338  U.S.  537 ;.  35 

[orematsu  v.  United  States,  323  U.S.  214 37,  48 

\ustas  V.  Williams,  194  F.  (2d)  642 14 

\fipina  V.  Williams,  232  U.S.  78 21,  27 

\em  Moon  Sing  v.  United  States,  158  U.S.  538 9,  21 

ewis  V.  Frick,  233  U.S.  291 22,  27 

udecke  v.  Watkins,  335  U.S.  160 49 

iadokorov  v.  Del  Guercio,  160  F.  (2d)  164,  cert,  denied, 
'  322  U.S.  764 12,  56 

langaoang  v.  Boyd,  205  F.  (2d)  553 12,  57 

latsuda  v.  Burnett,  68  F.  (2d)  272 15 

[ensevich  v.  Tod,  264  U.S.   134 30 

iintz  V.  Baldwin,  289  U.S.  346 AS 

iullancy  v.  Anderson,  342  U.S.  415 42 

[ustaja  V.  Pederson,  207  F.  (2d)  112 56 

'D.,  Matter  of,  3  I.  &  N.  Dec.  632  (1949) 24 

olymeris  v.  Trudell,  284  U.S.  279 - 9,  21,  23,  39 

.:henck  V.  Ward,  80  F.  (2d)  422 30 

.:hlimmgen  v.  Jordan,  164  F.  (2d)  633 - 23 

:hoeps  v.  Carmichael,  111  F.  (2d)  391,  certiorari  denied, 
;  339  U.S.  914 23 

elective  Draft  Law  Cases,  245  U.S.  366 48 

haughnessy  v.  Mezei,  345  U.S.  206 9,  H,  21,  30,  31,  38 

9to  V.  United  States,  273  Fed.  628 43 


TABLE  OF  CASES  (Continued)  iv 

Page 

Stapf  V.  Corsi,  287  U.S.  129 - - - -- 23 

Sugimoto  V.  Nagle,  38  F.  (2d)  307,  certiorari  denied,  281 
U.S.  745  - - - -  -.    16 

Takahashi  v.  Fish  &  Game  Commission,  334  U.S.  410 37 

Thornton  v.  United  States,  271  U.S.  4l4...- 48 

Truax  v.  Raich,  239  U.S.  33 - 37 

United  States  v.  Burmaster,  24  F.  (2d)  57 56 

United  States  v.  Franklin,  188  F.  (2d)  182 49- 

United  States  v.  Henderson,  180  F.   (2d)   711,  certiorari 
denied,  339  U.S.  963 48 1 

Volpe  V.  Smith,  289  U.S.  422.. 22,  27,  3fi 

Yick  Wo  V.  Hopkins,  118  U.S.  356 37' 

CONSTITUTION  AND  STATUTES  ! 

CONSTITUTION  OF  THE  UNITED  STATES: 

Article  I,  Sec.  8,  ci.  3.. 4^ 

Article  I,  Sec.  9. 4^ 

Article  IV,  Sec.  3,  cl.  2 11,  4: 

Act  of  April  29,  1902,  32  Stat.  172 4(  I 

Act  of  February  20,  1907,  Sec.  33,  34  Stat.  908 T  \ 

Alien  Registration  Act  of  1940,  54  Stat.  456 3< 

Immigration  Act  of  Feb.  5,  1917,  Sec.  1,  8  U.S.C.  173.-  1'  | 

Immigration  Act  of  1924,  Sections  13(a)  and  28(a),  8 
U.S.C.  213(a)   and  224(a)....... 2<  I 

Immigration  and  Nationality  Act  of  1952,  Public  Law 
414,  82nd  Cong.,  2d  Sess.,  66  Stat.  163,  8  U.S.C. A. 
1  et  seq: 

Section  101(a)  (13)-.. 21,2 


TABLE  OF  CASES  (Continued) 

Page 
Section  101(a)   (15)  27 

Section  101(a)   (27)  27 

Section  101(a)   (38)  25 

Section  212  26 

Section  212(a)  3 

Section  212(d)  (7)  : 3,  5,  13 

Section  237(a)  30 

Section  241(a)  (6)  28 

I     Section  241(a)   (7)  28 

,     Section  291  55 

I  Philippine  Independence  Act  of  1934  as  amended,  48 
j     Stat.,  456 57 

MISCELLANEOUS 

J  CONG.  REC: 

4304 17 

4401  18 

4402 18 

4404 18 

4405  18 

4406  18 

Jaska  and  Hawaii:  From  Territoriality  to  Statehood,  38 
|CaL  L.R.  273 42,  46 

earings  Before  the  President's  Commission  on  Immigra- 
tion and  Naturalization  (Sept.  and  Oct.  1952) 20 

ion.  Areas  Under  the  Jurisdiction  of  the  United  States, 
j  17  George  Wash.  L.R.  301 42 


MISCELLANEOUS  (Continued)  I 

Page 

Joint  Hearings  Before  Subcommittees  of  the  Committees 
on  the  Judiciary  (82nd  Cong.,  1st  Sess.,  on  S.  716,  H.  R. 
2379  and  H.R.  2816 1" 

Langdell,  The  Status  of  Our  New  Territories,  12  Harv, 
L.R.  365 - -  -- .- A: 

Report  of  the  President's  Commission  on  Immigration  and 
Naturalization  (1953)   --  2( 

1  Willoughby,  Constitutional  Law  (2d  Ed.,  1929) 4: 

PRESIDENTIAL  PROCLAMATIONS: 

2523,  6  F.R.  5821 4< 

2525,  6  F.R.  6321...... 4< 

2526,  6  F.R.  6323 4< 

2527,  6  F.R.  6324... 4< 

2537,  7  F.R.  329 - 4! 

2563,  7  F.R.  5535 4< 

3004,  18  F.R.  489 4! 

H.  Rep.  675,  83d  Cong.,  1st  Sess 4l 

H.  Rep.  1365,  82d  Cong.,  2d  Sess... 19,  21,  21 

H.  R.  370,  83d  Cong.,  1st  Sess ..-  2i 

H.  R.  2379,  82d  Cong.,  1st  Sess I 

H.  R.  2816,  82d  Cong.,  1st  Sess 1 

S.  Rep.  352,  64th  Cong.,  1st  Sess 1 

S.  Rep.  1515,  81st  Cong.,  2d  Sess 16,  2 

S.  Rep.  1137,  82d  Cong.,  2d  Sess 19,  2 

S.  716,  82d  Cong.,  1st  Sess 1 

S.  952,  83d  Cong.,  1st  Sess 2 

S.  3455,  81st  Cong.,  2d  Sess 1 


No.  14522 
IN  THE 

WinittH  States! 
Court  of  Appeals! 

FOR  THE  NINTH  CIRCUIT 


NITED  STATES  ex  rel, 
{.EJANDRO  RACA  ALCANTRA, 

Appellant, 

vs. 

)HN  P.  BOYD,  District  Director, 
ilmmigration  and  Naturalization 

iService, 

Appellee. 


bN   APPEAL   FROM   THE   UNITED   STATES   DISTRICT   COURT 
FOR     THE     WESTERN     DISTRICT     OF     WASHINGTON, 
NORTHERN    DIVISION 


HONORABLE   JOHN    C.    BOWEN,    J/idge 


BRIEF     DF     APPELLEE 


ORDER    APPEALED    FROM 

The  order  below  is  found  at  page  20  of  the  type- 
itten  record  herein.  The  findings  of  fact  and  conclu- 
6ns  of  law  are  found  on  pages  14-19. 


2 
JURISDICTION 

The  order  of  the  District  Court  denying  the  ap 
plication  for  a  writ  of  habeas  corpus  was  entered  Ma;. 
28,  1954.  Notice  of  appeal  was  filed  in  the  Districi 
Court  July  23,  1954.  Jurisdiction  of  this  court  to  re 
view  on  appeal  the  judgment  of  the  District  Coun 
denying  the  writ  of  habeas  corpus  is  invoked  under  th: 
provisions  of  Title  28,  U.S.C.  Section  2253,  62  Stau 
967,  as  amended. 

QUESTIONS   PRESENTED 

1.  Whether  Section  212(d)  (7)  of  the  Immigrfc-, 

tion  and  Nationality  Act  of  1952,  requiring  any  alie»l 

arriving  from  Alaska  to  qualify  for  admission,  : 
properly  interpreted  as  applying  to  aliens  who  haw 

established  legal  residence  in  the  continental  Unite* 

States  and  are  returning  from  a  temporary  visit  1  j 

Alaska. 

2.  Whether  the  section  so  construed  is  const 
tutional. 

3.  Whether  the  hearing  accorded  the  appellan 
satisfied  the  constitutional  requirements  of  procedun 
due  process  of  law. 

4.  Whether  the  appellant  is  an  alien. 


II 


8 
STATUTES    INVOLVED 

In  Section  212(a)  of  the  Immigration  and  Na- 
ii:ility  Act  of  1952,  66  Stat.  182,  8  U.S.C.A.  1182 
,),  Congress  has  provided  that: 

Except  as  otherwise  provided  in  this  Act,  the 
following  classes  of  aliens  shall  be  ineligible  to 
receive  visas  and  shall  be  excluded  from  admis- 
sion into  the  United  States:  .  .  . 

lis  subsection  then  proceeds  to  list  31  categories  of 
admissible  aliens,  including  those  deemed  objection- 
^le  for  subversiveness,  criminality,  and  physical  or 
jsntal  afflictions. 

Section  212(d)(7)  of  the  Immigration  and  Na- 
pnality  Act,  66  Stat.  188,  8  U.S.C.A.  1182  (d)(7), 
iecif ies  additionally : 

The  provisions  of  subsection  (a)  of  this  section, 
except  paragraphs  (20),  (21),  and  (26)  \  shall 
be  applicable  to  any  alien  who  shall  leave  Hawaii, 
I     Alaska,  Guam,  Puerto  Rico,  or  the  Virgin  Islands 
,     of  the  United  States,  and  who  seeks  to  enter  the 
j     continental   United   States   or   any   other   place 
j     under  the  jurisdiction  of  the  United  States :  Pro- 
vided,^ that  persons  who  were  admitted  to  Ha- 

i 

Paragraphs  (20)  and  (21)  relate  to  the  documents 
lat  must  be  presented  by  aliens  seeking  permanent 
fmission  as  immigrants;  paragraph  (26)  describes 
|e  documents  for  aliens  seeking  temporary  admis- 
fjns  as  nonimmigrants. 

rhis  proviso  relates  primarily  to  Filipino  laborers 
jlmitted  to  Hawaii  under  limited  passports. 


waii  under  the  last  sentence  of  Section  8(a)  (I'l 
of  the  Act  of  March  24,  1934,  as  amended  (4! 
Stat.   456),   and   aliens  who   were   admitted  t< 
Hawaii  as  nationals  of  the  United  States  shal 
not  be  excepted  by  this  paragraph  from  the  ap 
plication  of  paragraphs   (20)  and   (21)   of  sub 
section  (a)  of  this  section,  unless  they  belong  t 
'    a  class  declared  to  be  nonquota  immigrants  unde 
the  provisions  of  Section   101(a)    (27)   of  thi 
Act,  other  than  subparagraph    (C)    thereof,  o 
unless  they  were  admitted  to  Hawaii  with  ai' 
immigration  visa.    The  Attorney  General  shal. 
by  regulations  provide  a  method  and  procedure 
for  the  temporary  admission  to  the  United  States 
of  the  aliens  described  in  this  proviso.    Any  aliei 
described   in   this   paragraph,   who   is   exclude 
from  admission  to  the  United  States,  shall  bi 
immediately  deported  in  the  manner  provided  bi 
Section  237  (a)  of  this  Act. 

STATEMENT 

This  action  was  brought  when  the  appellant  wa 
taken  into  custody  on  March  29,  1954,  by  the  appelle 
after  an  order  of  the  special  inquiry  officer,  date 
August  17,   1953,  excluding  the  appellant,  was  aJi 
firmed  by  the  Board  of  Immigration  Appeals  (re( 
ord  pp.  1,  4).   The  issues  were  framed  in  a  pretriji! 
order  to  which  the  parties  agreed  (record  p.  1).   A] 
the  hearing  in  the  District  Court  no  evidence  ws. 
offered  other  than  the  agreed  facts  recited  in  tli- 
pretrial  order  (record  p.  1). 

It  appears  that  the  appellant  was  born  May 


907,  at  Aparri,  Cagayan,  Philippine  Islands.  He 
rst  arrived  in  the  United  States  at  San  Francisco, 
lalifornia,  February  23,  1928,  at  which  time  he  was 
dmitted  as  a  native  of  the  Philippine  Islands,  not 
abject  to  Immigration  laws.  He  thereafter  resided 
1  the  United  States  without  becoming  a  citizen  there- 
in. He  was  convicted  of  the  crime  of  burglary  Sep- 
jmber  17,  1948.  In  May,  1953,  he  took  employment 
1  a  cannery  at  Naknek,  Alaska.  He  returned  to  the 
Dntinental  United  States  at  Seattle,  Washington,  Au- 
lUst  6,  1953,  where,  after  inspection  and  a  hearing 
y  Immigration  officials,  he  was  excluded  from  ad- 
lission  under  the  Immigration  and  Nationality  Act 
f  1952,  effective  December  24,  1952,  Section  212  (a) 
9)  (8  U.S.C.A.  182(a)(9)),  in  that  he  was  an  alien 
[ho  had  been  convicted  of  a  crime  involving  moral 
arpitude,  the  provisions  of  such  statute  applying  to 
my  alien  returning  to  the  continental  United  States 
rom  Alaska  under  Section  212(d)(7)  of  said  Act 
8  U.S.C.A.  1182(d)(7),  (record  pp.  1,  2,  3.). 

The  agreed  issues  of  law  related  to  the  interpre- 
ition  of  the  statute,  the  constitutionality  of  such  in- 
^rpretations,  fairness  of  the  hearing,  and  alienage 
f  the  appellant  (record  p.  4).  The  exhibits  of  record 
re  those  of  the  appellee,  the  District  Director,  con- 
isting  of  a  transcript  of  the  preliminary  examination 
f  the  appellant  at  the  time  of  his  arrival  at  Seattle, 


Washington ;  the  transcript  of  the  subsequent  hearing 
before  the  special  inquiry  officer,  and  an  affidavit 
of  the  primary  immigration  inspector   (record  p.  5! 
etseq.). 

The  District  Court,  indisposing  of  the  issues  off! 
statutory  interpretation  and  constitutionality,  fol-i, 
lowed  Illwu  V.  Boyd,  111  Fed.  Supp.  802  (record  p.  7), 
a  decision  of  a  Three-Judge  Constitutional  Court,  and 
found  that  Section  212(d)  (7)  was  properly  construed' 
as  applying  to  resident  aliens  returning  to  continental r 
United  States  from  Alaska,  pointing  out  that  thdi 
statute  "in  plain  and  simple  words"  relates  to  "anjil 
alien",  and  that: 

"We  cannot  escape  the  obvious  meaning  of  th( 
language  used.  The  words  'any  alien'  includ( 
aliens  cited,  as  are  those  here  involved." 

Rejecting  the  constitutional  attack,  the  Distric: 
Court  adopted  the  language  of  the  Three- Judge  Couri'; 
that:  "The  vast  and  broad  powers  of  Congress"  to  legis' 
late  in  regard  to  the  admission  or  expulsion  of  alienii 
overbalanced  and  overcame  the  limited  constitutional' 
protections  afforded  to  resident  aliens.  The  court  foun<i| 
no  constitutional  limitation  which  precludes  Congres  j 
from  adopting  similar  classifications,  for  the  purposij 
of  exclusion,  in  dealing  with  lawfully  resident  alien 
seeking  to  reenter  continental  United  States  from  • 
territory  of  the  United  States  or  from  a  foreign  coUK 


^y.  The  court  otherwise  held  that  the  appellant  was 
11  alien  (record  p.  11),  and  that  at  the  hearings 
jiven  him  he  was  meticulously  afforded  his  rights 
iirsuant  to  procedural  due  process  of  law   (record 

io). 

SUMMARY   OF    ARGUMENT 
I 

The  first  question  to  be  disposed  of  is  whether 
lie  statute  properly  is  construed  as  applying  to  alien 
;^sidents  of  the  United  States  returning  from  a  tem- 
prary  visit  to  Alaska.  Section  212(d)(7)  of  the 
emigration  and  Nationality  Act  applies  the  exclud- 
g  provisions  of  the  Immigration  laws  to, 

"Any   alien    who    shall    leave    Hawaii,    Alaska, 
Guam,  Puerto  Rico,  or  the  Virgin  Islands  of  the 
I      United  States  and  who  seeks  to  enter  the  con- 
tinental United  States." 

The  previous  statute  had  a  similar  provision 
ilating  to  arrivals  from  insular  possessions  which 
icluded  the  Territory  of  Hawaii.  The  principal 
lange  effected  by  the  1952  Act  was  the  extension 
f  these  requirements  to  entrance  from  the  Territory 
f  Alaska. 

!  Restrictions  against  entries  from  insular  pos- 
3Ssions  have  been  enforced,  without  any  successful 
hallenge,  for  50  years.    In  the  studies  which  preced- 
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ed  the  1952  Act,  Congress  considered  the  feasibility 
of  ending  them.  Instead,  they  were  retained  and  en 
larged  by  the  inclusion  of  Alaska.  Efforts  were  mad< 
to  eliminate  Sec.  212(d)  (7)  on  the  floor  of  the  House 
of  Representatives,  but  the  amendment  was  votec 
down.  The  debate  indicates  that  Congress  was  im 
pressed  with  the  need  for  providing  a  screening  prO' 
cess  to  prevent  the  free  movement  of  subversive!, 
and  other  undesirables  from  the  territorial  posses 
sions  to  continental  United  States. 

There  is  nothing  in  the  language  of  Sec.  212  (dV 
(7)  or  its  history  to  support  a  thesis  that  it  was  no^ 
intended  to  control  alien  lawful  residents  returninj!' 
to  continental  United  States  from  a  territory  as  th 
previous  Act  provided,  in  the  same  way  that  tb 
Act  applies  to  resident  aliens  who  go  abroad  to  a  for 
eign  place.    And  there  can  be  no  warrant  for  changi' 
ing  the  unambiguous,  unqualified  language  of  th 
statute.     Moreover,  it  seems  evident  that  Congres 
did  not  contemplate  a  limited  reading. 

Resident  aliens  who  leave  the  United  States  vo]!| 
untarily  never  have  been  deemed  to  have  a  veste<l 
right  to  return.     Numerous  decisions  of  this  couni 
have  held  that  a  returning  resident  alien  is  subjec 
to  all  the  exclusions  of  the  immigration  laws  when  h 
seeks  to  reenter.    The  Chinese  Exclusion  Case,  13 
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[.S.  581;  Lem  Moon  Sing  v.  United  States,  158  U.S. 
^8;  Polymeris  v.  Trudell,  284  U.S.  279;  Shaugh- 
iessy  V.  Mezei,  345  U.S.  206.  Sec.  212(d)(7)  should 
J  read  in  the  light  of  these  holdings,  as  one  element 
I  an  overall  legislative  design  to  bar  objectionable 
,ien  residents  v^ho  seek  to  return  to  the  United 
iates.  For  the  purposes  of  this  statute  Congress  as- 
fjmilated  Alaska  to  a  foreign  country.  Although  the 
Kplicit  directions  of  the  statute  eliminate  any  need 
hr  fathoming  the  legislative  purpose,  it  seems  evident 
liat  in  applying  this  restriction  to  travel  from  Alas- 
L  Congress  deemed  that  aliens  guilty  of  subversion 
jid  criminality  in  the  United  States  may  be  more 
ojectionable  than  those  coming  from  abroad.  Con- 
fess doubtless  also  was  aware  of  the  exposed  situa- 

lon  of  Alaska,  its  proximity  to  Soviet  Siberia,  and 

i 

f^e  fact  that  aliens  coming  from  Alaska  must  journey 

landreds  of  miles  before  coming  to  continental  United 

itates. 

Chew  V.  Colding,  344  U.S.  590,  seems  entirely 
iiapplicable.  There  this  Court  merely  concluded  that 
inder  the  circiumstances  of  that  case  it  was  unfair 
\  deny  a  hearing.  The  limited  holding  of  that  case 
^^as  described  in  Shaughnessy  v.  Mezei,  345  U.S.  206. 
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II 

As  so  construed,  the  statute  is  constitutional.! 
The  privilege  of  entering  or  remaining  in  the  Unite< 
States  can  not  be  characterized  as  a  vested  interest 
entitled  to  protection  under  the  Constitution.    On  th 
contrary,  numerous  decisions  of  this  court  have  con: 
eluded  that  Congress  has  sovereign  power  to  detei 
mine  which  aliens  shall  be  permitted  to  enter  thi 
United  States  and  which  shall  be  permitted  to  remain 
and  that  the  courts  cannot  reexamine  such  politics 
determinations.    The  controlling  principles  were  nr 
viewed  and  reaffirmed  in  Harisiades  v.  Shaughnessi 
342  U.S.  580;  Shaughnessy  v.  Mezei,  345  U.S.  20(< 
and  Galvan  v.  Press,  347  U.S.  522.    The  Mezei  casi; 
also  confirmed  many  previous  decisions  which  sup; 
ported  the  exclusion  of  resident  aliens  seeking  to  r(i| 
turn  from  a  temporary  absence.    The  fullness  of  tki, 
legislative  power  over  the  subject  precludes  any  cor> 
tention  that  its  exercise  by  Congress  has  deprivei 
an  alien  of  a  vested  interest  without  due  process  c 
law. 

There  is  nothing  in  the  Constitution  which  prd 
vents  the  exercise  of  this  complete  power  in  regan 
to  aliens  seeking  to  enter  continental  United  Stat«l 
from  Alaska.  Although  Alaska  is  an  organized  te* 
ritory,  it  is  not  yet  a  state  of  the  Union.     Whi 
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laska  concededly  is  not  foreign  territory,  there  is  no 

ason  why  it  must  be  treated  as  part  of  the  United 

iates  for  every  legislative  purpose.     As  a  territory, 

I 

e  provisions  of  the  Constitution  safeguarding  "fun- 

imental"  rights  are  applicable.    But  no  "fundamen- 

1"  right  to  travel  from  Alaska  to  continental  United 

cates  can  be  claimed  by  aliens. 

I  So  long  as  Alaska  remains  a  territory,  it  remains 
ibject  to  the  plenary  control  of  Congress,  under  Art. 
V,  Sec.  3,  cl.  2  of  the  Constitution.  Alaska  v.  Troy, 
^8  U.S.  101,  directly  sanctions  the  establishment  of 
lecial  controls  for  commerce  and  travel  from  Alaska. 

Even  if  it  is  assumed  that  the  reasonableness 
the  classification  can  be  examined  in  this  case,  the 
kssification  clearly  is  reasonable.  It  stems  from  the 
ongressional  concern  with  alien  subversives,  its  de- 
ire  to  limit  their  mobility,  and  with  its  feeling  that 
ireening  is  needed  because  of  Alaska's  special  situa- 
ion,  particularly  its  proximity  to  Soviet  Siberia. 

Ill 

The  appellant  is  an  alien.    The  facts  are  not  in 

spute  (record  p.  1).    Each  time  this  court  has  con- 

tdered  the  status  of  former  Filipino  nationals  it  has 

Isld  that  under  the  proclamation  of  Philippine  Inde- 

.Mence  on  July  4,  1946,  the  Filipino  lost  the  status 
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of  national  of  the  United  States  and  became  an  alien 
whether  an  inhabitant  of  the  islands  or  domiciled  ii 
the  United  States.  Cabebe  v.  Acheson,  C.A.  9,  181 
Fed.  (2d),  795;  Mangaoang  v.  Boyd,  C.A.  9,  205  Fed 
(2d),  553;  Gonzales  v.  Barber,  C.A.  9,  207  Fed 
(2d),  398. 

IV 

The  record  establishes  that  the  appellant  wa; 
served  with  proper  notice  that  he  understood  the  pro 
ceedings  conducted  in  the  English  language  and  tha: 
he  waived  representation  by  counsel,  (record  p.  5,  ej 
seq.).  The  substantive  facts  upon  which  the  exclusioil 
order  is  based  were  not  denied  during  the  deportatio]! 
hearing  nor  during  the  hearing  on  the  writ  of  habea  J 
corpus;  and,  therefore,  if  procedural  error  was  comij 
mitted,  it  would  not  have  been  prejudicial.  Summiil 
Madokoro  v.  Del  Guercio,  C.A.  9,  1947,  160  Fec-j 
(2d),  164.   Certiorari  denied,  322  U.S.  764. 
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ARGUMENT 
I 

HE  STATUTE  IS  PROPERLY  CONSTRUED  AS 
APPLICABLE  TO  AN  ALIEN  WHO  SEEKS 
TO  RETURN  TO  THE  CONTINENTAL 
UNITED  STATES  FROM  A  SOJOURN  IN 
ALASKA. 

I      The  first  question  on  the  merits  relates  to  the 

;oplication  of  Section  212(d)(7)  to  aliens  who  have 

•jtablished   lawful   residence   in   continental   United 

iates,  have  made  a  visit  to   Alaska  and  who  are 

lien  returning.  The  view  that  such  aliens  are  subject  to 

((elusion  if  they  fall  within  the  classes  which  would 

(dginally  have  been  excluded  rests  on  a  clear  expres- 

ion  of  Congressional  intent.     The  statute  itself  spe- 

(fically  declares  in  Section  212(d)(7),  8  U.S.C.A. 

182(d)(7),  that  its  prohibitions  ''shall  be  applicable 

1>  any  alien  who  shall  leave  Hawaii,  Alaska,  Guam, 

uerto  Rico,   or  the  Virgin   Islands  of  the   United 

Itates,  and  who  seeks  to  enter  the  continental  United 

Itates  or  any  other  place  under  the  jurisdiction  of 

le  United  States."    (Emphasis  added.) 
i 

This  language  obviously  is  couched  in  unrestrict- 

k  terms.    Congress  could  have  limited  the  thrust  of 

'jis  enactment  to  any  alien  resident  of  Alaska  or  any 

lien  not  returning  to  a  residence  in  the  United  States 
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or  any  alien  seeking  to  enter  continental  Unite  I 
States  through  Alaska.  If  such  a  narrow  orbit  ha; 
been  contemplated,  it  would  have  been  a  simp'i 
matter  to  chart  it.  But  instead  of  limiting  its  coix! 
pass  the  statute  speaks  generally  of  *^any  alien  wl 
shall  leave"  Alaska  and  "who  seeks  to  enter  the  coi^ 
tinental  United  States."  (Emphasis  added.)  Thi- 
comprehensive  language  hardly  supports  a  limit(i 
reading.  See  Kustas  v.  Williams,  194  F.  (d)  64 
644  (C.A.  2). 

Section  212(d)(7)  of  the  Immigration  and  N.nI 
tionality  Act  of  1952  is  not  a  departure  from  or  radi 
cal  extension  of  the  historic  policies  of  our  immigrr 
tion  laws.  On  the  contrary,  it  is  a  codification  off 
half  century's  consistent  practice  announced  in  statt 
tory  and  administration  directives,  which  have  can 
sistently  regarded  the  insular  possessions  of  tlij 
United  States  for  some  purposes  as  the  equivakc 
of  a  foreign  country  under  the  immigration  la\^v; 
The  only  important  change  introduced  by  the  191: 
Act  is  the  extension  to  Alaska  of  exclusionary  man' 
dates  previously  applied  to  all  insular  possessio:" 
of  the  United  States,  including  Hawaii. 

The  first  statutory  recognition  of  the  concept  a: 
peared  in  Section  1  of  the  Immigration  Act  of  Fe 
ruary  5,  1917,  8  U.S.C.  173,  which  similarly  coi 
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anded  that  an  alien  leaving  an  insular  possession  of 
e  United  States  would  not  be  permitted  to  enter 
ntinental  United  States  "under  any  other  condi- 
3ns  than  those  applicable  to  all  aliens."  This  lan- 
lage  was  deemed  inapplicable  to  Alaska,  which  was 
)t  regarded  as  an  insular  possession  within  the  con- 
mplation  of  the  1917  statute.  See  Chai  v.  Bonham, 
)5  F.  (2d)  207  (C.A.  9).  But  the  statute's  com- 
'and  always  was  regarded  as  encompassing  aliens 
tio  sought  to  come  to  the  mainland  from  Hawaii, 
hich  like  Alaska  enjoys  the  highest  political  status 
Inong  the  territories  of  the  United  States. 

I     The  injunctions  of  the  1917  Act  were  consistently 

I 

iforced,  without  any  successful  challenge,  in  regard 

aliens   wishing   to   enter  the   continental   United 

Dates  from  Hawaii.     Thus  in  Matsuda  v.  Burnett, 

^  F.  (2d)  272,  273  (C.A.  9),  the  court  found  that 

ipanese  aliens  lawfully  admitted  to  Hawaii  had  no 

ght  to  be  admitted  to  the  mainland  and  stated: 

"It  is  true  the  territory  of  Hawaii  is  a  part  of 
the  United  States,  but  it  is  also  an  insular  pos- 
session." 

The  court  declared  that  although  the  statute  de- 
bed  Hawaii  as  part  of  the  United  States  for  some 
arposes,  this  definition  did  not  preclude  Congress 
'om  treating  aliens  coming  from  Hawaii  as  amenable 
)  the  restrictions  of  the  immigration  laws.    To  the 
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same  effect  are  Sugimoto  v.  Nagle  38  F.  (2d)  20'^ i 
(C.A.  9),  certiorari  denied,  281  U.S.  745;  Karamoto  v ! 
Burnett,  68  F.  (2d)  278  (C.A.  9). 

In  the  protracted  deliberations  which  precedeoj 
the  Immigration  and  Nationality  Act  of  1952,  Con-rl 
gress  had  ample  opportunity  to  reconsider  the  policj(' 
enunciated  in  Section  1  of  the  Immigration  Act  o:<' 
1917.  Indeed,  the  original  committee  study  recom!' 
mended  elimination  of  the  restrictions  against  trave 
between  the  territories  and  possessions  of  the  United^ 
States  and  the  mainland,  so  that  "a  lawfully  admitted 
alien  resident  of  Hawaii,  Puerto  Rico,  Alaska,  an(i> 
the  Virgin  Islands  may  travel  between  such  places  ami 
between  such  places  and  the  mainland,  the  same  a,;; 
aliens  traveling  between  any  of  our  48  States."  S.  Rep  • 
1515,  81st  Cong.,  2d  Sess.,  p.  674.  And  the  origina ! 
draft  of  the  so-called  Omnibus  Bill  (which  launche<  i 
the  legislative  process  that  eventually  resulted  in  en?| 
actment  of  the  McCarran-Walter  Act)  issued  simul ! 
taneously  with  the  Committee  study  as  S.  3455,  Slsj 
Cong.,  2d  Sess.,  likewise  contained  no  restriction'! I 
upon  travel  between  Alaska  and  the  United  States! 
Such  restrictions,  however,  were  added  in  subsequent' 
versions  of  this  measure.  S.  716,  H.R.  2379,  and  H.R 
2816,  82d  Cong.,  1st  Sess. 

Undoubtedly,  the  main  purpose  of  these  proviv 
sions  was  to  prevent  excludable  aliens  from  usinji 


I 


17 

itry  into  and  residence  in  the  territorial  possessions 
^  a  means  of  entry  into  the  United  States.^  The 
E^nificant  point,  however,  is  that  it  was  recognized 
the  course  of  debate  that  these  restrictions  did 
similate  the  territorial  possessions  to  the  status  of 
foreign  country.  Delegate  Farrington  of  Hawaii, 
\\io  labored  diligently  to  have  this  restriction  changed 
[T  eliminated,  proposed  two  amendments  to  the  bill'* 
I.  a  preliminary  colloquy  with  Representative  Jen- 
tins  Mr.  Farrington  observed,  98  Cong.  Rec.  4304: 

We  are  subject  to  the  immigration  laws  in  the 

rhis  was  the  stated  aim  of  the  1917  Act.  S.  Rep. 
:>2  64th  Cong.,  1st  Sess.,  p.  3,  commented: 

rhe  second  sentence  (of  section  1)  is  section  33,  act 
:  1907,  amended  so  as  to  make  it  perfectly  clear  that 
te  admission  of  an  alien  to  the  insular  possessions 
:>es  not  privilege  such  alien  to  come  to  the  mainland 
lithout  examination.  The  necessity  for  the  provision 
i  the  fact  that  aliens  have  been  using  the  insular  ter- 
ttory  (particularly  the  Philippines)  as  a  'stepping 
ione'  to  the  continent,  avoiding  close  inspection  by 
[rst  securing  admission  to  the  Philippines  and  then 
:ming  'coastvdse'  to  the  United  States  proper." 

-ction  33  of  the  1907  Act,  34  Stat.  908,  directly  af- 
[cted  only  aliens  seeking  to  come  from  the  Canal 
!)ne. 

'similar  objections  were  voiced  by  Delegate  Farring- 
tjn  and  Resident  Commissioner  Fernos-Isern  of 
berto  Rico  during  the  final  hearings  on  the  bills.  See 
)int  Hearings  before  Subcommittees  on  the  Judiciary, 
M  Cong.,  1st  Sess.,  on  S.  716,  H.R.  2816,  pp.  45-46 
tid  370. 
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same  manner  as  are  the  States,  with  several  ex- 
ceptions. One  of  those  exceptions  is  the  require- 
ment that  aliens  traveling  from  Hawaii  to  the 
mainland  shall  be  subject  to  the  same  restrictiom: 
as  aliens  traveling  from  a  foreign  country  tc 
Hawaii.  I  hope  to  offer  an  amendment  later  tc 
correct  that,  because  I  believe  it  is  unnecessary 
and  extremely  unjust  and  imposes  restrictions' 
that  are  nothing  more  than  a  nuisance. 

(Emphasis  added.) 

Delegate  Farrington's  first  amendment,  whicl 
sought  to  grant  lawful  residence  privileges  to  Fill 
pino  laborers  in  Hawaii,  was  voted  down.  98  Cong 
Rec.  4401-4402.  Thereafter  Delegate  Farrington  of 
fered  his  principal  amendment,  to  strike  from  Sectioi 
212(d)(7)  the  restrictions  upon  travel  from  Alasb 
and  Hawaii.  98  Cong.  Rec.  4404.  While  the  debatt 
referred  principally  to  the  situation  in  Hawaii,  i 
manifestly  is  relevant  also  to  Alaska.  In  support  o 
his  amendment  Mr.  Farrington  urged  that  the  restric 
tions  against  the  travel  of  aliens  from  Hawaii  to  th' 
United  States  had  outlived  their  usefulness,  were  ub 
necessary,  and  were  contrary  to  the  national  interest 
Id.  4405-4406.  The  opposition  was  led  by  Representa 
tive  Walter,  co-author  of  the  bill  and  its  principa 
sponsor  in  the  House  of  Representatives.  Representa 
tive  Walter  observed,  id.  4406, 

The  only  question  is  whether  or  not  aliens  nc 
citizens  of  Hawaii,  but  aliens  who  happen  to  b 
in  Hawaii,  would  be  required  to  be  screened  bti 
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fore  they  came  to  the  United  States.  What  great 
hardshsip  would  that  work  on  them?  It  is  im- 
portant to  bear  in  mind  the  fact  that  there  are 
a  great  many  aliens  in  Hawaii  who  have  never 
been  properly  screened  ...  It  is  entirely  a  ques- 
tion of  aliens  coming  to  the  United  States,  and 
I  for  one  do  not  think  they  should  be  admitted 
whether  they  come  from  Hawaii  or  ivhether  they 
come  from  Europe,  without  being  screened  in 
order  to  determine  whether  or  not  they  are  sub- 
versive. (Emphasis  added.) 

I  Delegate  Farrington's  amendment  was  voted 
own,  id.  4406,  and  the  bill  ultimately  was  enacted 
fithout  any  change  in  the  language  of  this  subsec- 
on.^ 

I      Thus,  the  underlying  concept  of  Section  212(d) 

[7),  recognized  as  such  by  Congress  is  that,  for  the 

't— 

S.  Rep.  1137,  82nd  Cong.,  2d  Sess.,  accompanying  the 
inal  version  of  the  bill,  declares,  at  p.  14 : 

Section  212(d)  (7)  of  the  bill  continues  in  effect  the 
oecial  procedures  applicable  to  aliens  who  travel 
''om  the  Canal  Zone,  Territories,  or  outlying  posses- 
ions to  the  continental  United  States  or  any  other  ter- 
itory  under  the  jurisdiction  of  the  United  States. 
Tnder  the  bill  such  procedures  will  also  be  applicable 
)  aliens  traveling  from  Alaska  to  continental  United 
tates.  The  requirements  of  the  act  of  March  24,  1934, 
s  amended  (48  Stat.  456),  relating  to  the  documenta- 
■on  of  certain  natives  of  the  Philippine  Islands  pre- 
iously  admitted  to  Hawaii  are  continued  in  effect." 
Emphasis  added.) 

ubstantially  the  same  statement  appears  in  H.  Rep. 
.365,  82d  Cong.,  2d  Sess.,  p.  53. 
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purpose  of  entry  into  the  United  States  by  aliens,  the 
territorial  possessions  are  different  from  the  contin- 
ental United  States  and  in  status  like  that  of  a  for- 
eign country. 

Some  have  continued  to  urge  that  the  restrictions 
upon  travel  between  Alaska  and  continental  United 
States  be  eliminated.®    Indeed,  bills  to  remove  this 
barrier  have  been  introduced  in  Congress.   H.R.  370;' 
S.  952  83d  Cong.,  1st  Sess.   But  we  believe  the  legis-i 
lative  policy  is  explicitly  declared  in  the  statute  and^ 
that  the  appropriate  forum  for  urging  a  change  ir* 
that  policy  is  in  the  halls  of  Congress  and  not  at  th(r 
bar  of  this  court. 

The  imposition   of  restrictions   on  entry  irom 
Alaska  is  equally  applicable  to  the  situation  where  the 
alien  has  previously  resided  in  continental   Unitec 
States,  has  voluntarily  gone  to  Alaska,  and  then  at 
tempted  to  return.    In  the  first  place  there  is  clearlj 
no  exception  for  this  particular  situation  in  the  lan<'i 
guage  of  the  statute.  In  the  second  place,  such  an  api  I 
plication  is  completely  consistent  with  the  Congress 
sional  policy  followed  for  many  years  of  limiting  ari 

®See  Report  of  the  President's  Commission  on  Immi 
gration    and    Naturalization    (1953)    pp.    183-184 
Hearings  before  the  President's  Commission  on  /w 
migration  (Sept.  and  Oct.  1952),  pp.  1426-1428,  1490' 
1493. 
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en  resident's  right  to  reenter  following  a  brief 
it  to  a  foreign  country.  Repeatedly  the  Supreme 
Jurt  has  held  that  an  alien  who  leaves  the  United 
ates  voluntarily/  for  however  brief  an  interval, 
likes  an  entry  under  the  immigration  laws  upon 
;  return.  This  principle  was  codified,  with  modifi- 
tions  not  here  relevant,  in  Section  101(a)  (13)  of 
h  Immigration  and  Nationality  Act  of  1952,  8 
JS.C.A.  1101(a)  (13).  ^Moreover,  the  leading  de- 
iions  dealing  with  reentries  emphatically  dismiss 
b  supposition '  that  a  resident  alien  who  leaves  the 
bres  of  the  United  States  can  insist  on  readmission 
jien  he  returns.  Th€  Chinese  Exclusion  Case,  130 
!S.  581 ;  Lem  Moon  Sing  v.  United  States,  158  U.S. 
:8;  Polymeris  v.  Trudell,  284  U.S.  279;  Shaughnessy 
\Mezei,  345  U.S.  206. 

Appellants  have  sought  to  find  some  comfort  in 
ipina  V.  Williams,  232  U.S.  78.  (P.  8  Appellant's 
ief)  But  that  holding  summarily  rejected  the  as- 
rtion  that  an  alien  resident  of  the  United  States 
s  any  vested  right  to  return.  For  in  that  case  the 
ipreme  Court  decided  that  Congress  intended  "to 


in  involuntary,  unanticipated  departure  does  not  re- 
It  in  a  new  entry  upon  return  to  the  United  States. 
dgadillo  v.  Carmiclmel,  332  U.S.  388. 

ee  S,  Rep.  1137,  82nd  Cong.,  2d  Sess.,  p.  4;  H.  Rep. 
65,  82d  Cong.,  2d  Sess.,  p.  32. 
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bring  within  the  reach  of  the  statute  aliens  who  had 
previously  resided  in  this  country."  232  U.S.  at  93. 
The  Court  also  observed,  id.  91,  that  the  statute  "suf- 
ficiently expressed  .  .  .  the  purpose  of  applying  it 
prohibition  against  the  admission  of  aliens,  and  itj 
mandate  for  their  deportation,  to  all  aliens  whos( 
history,  condition  or  characteristics  brought  their 
within  the  descriptive  clauses,  irrespective  of  anji 
qualificaton  arising  out  of  a  previous  residence  oi 
domicile  in  this  country."  Similarly,  in  Lewis  v. 
Frick,  233  U.S.  291,  297,  the  Supreme  Court  hel( 
that  an  alien  who  had  visited  Canada  briefly  wa:; 
subject  to  exclusion  upon  his  return  and  that  hin 
domicile  in  the  United  States 

did  not  change  his  status  so  as  to  exempt  hin 
from  the  operation  of  the  Immigration  Act  .  . 
if  he  departed  from  the  country,  even  for  a  brie' ' 
space  of  time  ...  he  subjected  himself  to  the  op ' 
oration  of  the  clauses  of  the  Act  that  relate  t 
the  exclusion  and  deportation  of  aliens,  the  sam 
as  if  he  had  had  no  previous  residence  or  domit| 
cile  in  this  country. 

Probably  the  leading  authority  is  Volpe  v.  SmitJ 
289  U.S.  422.   There  the  Court  upheld  a  deportation '| 
order  against  a  permanent  resident  of  the  Unitei-! 
States  who  had  made  a  short  visit  to  Cuba  and  whi 
was  found  to  have  made  an  entry  into  the  Unite 
States  upon  his  return.  The  Court's  opinion  observe( 
289  U.S.  at  425: 


mi 
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We  accept  the  view  that  the  word  ''entry"  ,  .  . 
includes  any  coming  of  an  alien  from  a  foreign 
country  into  the  United  States  whether  such  com- 
ing be  the  first  or  any  subsequent  one  .  .  . 

le  Court  brushed  aside  the  assertion  that  the  statute 
ferated  unfairly  and  stated,  289  U.S.  at  425-426: 

Aliens  who  have  committed  crimes  while  per- 
mitted to  remain  here  may  be  decidedly  more  ol)- 
jectionable  than  persons  who  have  transgressed 
laws  of  another  country. 

It  may  be  true  that  if  Volpe  had  remained  within 
the  United  States,  he  could  not  have  been  ex- 
pelled because  of  his  conviction  of  crime  in  1925, 
more  than  five  years  after  his  original  entry; 
but  it  does  not  follow  that  after  he  voluntarily 
departed  he  had  the  right  of  reentry.  In  suf- 
ficiently plain  language  Congress  has  declared 
to  the  contrary.^ 

1  We  believe  it  highly  appropriate  to  read  Section 
i2(d)(7)  in  the  light  of  the  foregoing  utterances, 
k'hile  the  reentry  doctrine  concerns  primarily  aliens 
:turning  from  a  foreign  port  or  place,  it  seems  clear 
3at  Section  212(d)(7)  was  designed  to  assimilate 
Alaska  to  a  foreign  country  for  the  purpose  of  lim- 
ing admissibility  to  the  United  States.  This  view 
i  the  statute  is  consistent  with  the  legislative  policy 

^)ee  also  Claussen  v.  Day,  279  U.S.  398;  Stapf  v. 
'brsi,  287  U.S.  129;  Polymeris  v.  Trudell,  284  U.S. 
^9.  Recent  reiterations  of  this  doctrine  include 
'^hoeps  V.  Carmichael,  177  F.  (2d)  391  (C.A.  9), 
:Ttiorari  denied,  339  U.S.  914;  Schlimmgen  v.  Jor- 
'.fn,  164  F.  (2d)  633  (C.A.  7). 
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in  regard  to  alien  residents  who  visit  foreign  ten'i 
tory.  It  is  consonant  also  with  the  desire  of  Congres 
to  restrict  the  activities  and  the  mobility  of  alien 
charged  with  subversive  activities  in  the  Unite 
States.'*^  And,  if  any  further  evidence  were  neede^ 
it  accords  with  the  earlier  administrative  reading  o 
comparable  directives  of  the  Immigration  Act  of  1911: 
Matter  of  O'D.,  3  I  &  N  Dec.  632  (1949);'  wher 
it  was  held  that  a  resident  alien  who  had  fled  to  Puertr 
Rico  and  returned  had  made  an  entry  into  the  cor' 
tinental  United  States  on  his  return. 

The  arguments  marshalled  to  confront  this  clea 
legislative  purpose  to  treat  the  outlying  territoriei 
as  equivalent  to  a  foreign  country  seems  quite  insul 

^^See  Carlson  v.  Landon,  342  U.S.  524. 

'^  Mention  should  be  made  of  the   statement  in  * 
Rep.  1515,  81st  Cong.,  2nd  Session,  p.  658,  where  th| 
committee   in    reviewing   the   previous    law   statecrj 
"Alien  residents  of  the  continental  United  States  ai  | 
not  subject  to  the  exclusion  provisions  of  the  act  ( j 
1917   when   traveling  from   the   continental   Unit(i| 
States  to  any  of  our  insular  possessions  and  return  i' 
This  statement  finds  no  support  in  any  statute,  an 
ministrative  construction,   or  decision,   and  appea: 
to  be  erroneous.     Moreover,  this  observ^ation  relate  i 
to  the  first  draft  of  the  so-called  Omnibus  Bill  whi( 
proposed  to  end  the  restrictions  upon  travel  from  te 
ritories  to  the  continental  United  States.   As  we  ha' 
pointed  out   (p.   13)   this  proposal  subsequently  w; 
discarded  and  the  committee  thereafter  adopted  tl 
formulation  which  now  appears  in  the  statute. 
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antial.     In  the  first  place,  it  is  said  that  Congress 

kfined  Alaska  as  part  of  the  United  States  for  the 

I 

irposes  of  the  immigration  laws.  See  Sec.  101(a) 
\S)  Immigration  and  Nationality  Act  of  1952,  8 
.S.C.A.  1101(a)  (38).  But  Congress  itself  fashioned 
e  definition  and  retained  the  power  to  modify  it. 
he  definintion  itself  relates  "except  as  otherwise  spe- 
^ically  provided."  And  Section  212(d)(7),  in  our 
lew,  manifestly  provides  otherwise,  by  directing,  in 
feet  that  for  the  purposes  of  that  subsection  Alaska 
to  be  regarded  as  equivalent  to  a  foreign  country. 

The  same  considerations  apply  to  the  definition 
"entry"  in  Sec.  101(a)  (13)  of  the  Immigration 
id  Nationality  Act.  This  definition  states  the  gen- 
jal  rule  that  entry  ordinarily  is  accomplished  by  com- 
g  from  a  foreign  port  or  place.  But  in  unmistak- 
;)le  language  Congress  has  modified  this  definition  in 
k.  212(d)  (7),  which  declares  that  its  commands  re- 
te  to  aliens  who  leave  Alaska  and  seek  to  enter  con- 
nental  United  States. 

It  is  said  also  that  it  was  intended  to  limit  the 
ipact  of  Section  212(d)  (7)  to  aliens  who  previously 
^d  not  satisfied  the  requirements  of  the  immigration 
iws.  But  this  argument  overlooks  the  fact  that 
i  least  since  1924  aliens  entering  Alaska  have  had 
rl  meet  every  qualification  demanded  by  the  immigra- 
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tion  laws.  Section  13(a)  and  28(a),  Immigratioi 
Act  of  1924,  8  U.S.C.  213(a)  and  224(a).  Under  th. 
comprehensive  language  of  Section  212(d)(7),  it  i 
obvious  that  even  if  an  alien  was  lawfully  admitte( 
to  Alaska,  he  nevertheless  must  undergo  an  additiona 
screening  if  he  seeks  to  enter  continental  Unite* 
States.  Therefore,  the  appellant  cannot  support  hi; 
theory  that  the  statute  was  intended  to  have  the  limi 
ited  application  for  which  he  argued. 

Appellant  also  contends  that  the  exclusion  prc^ 

visions  apply  only  to  immigrants  and  that  he  is  n 

longer  an  immigrant,  since  he  already  has  been  law; 

fully  admitted  for  permanent  residence.    This  conteii] 

tion  overlooks  not  only  the  explicit  directives  of  thi 

statute  itself,  but  the  entire  course  of  antecedent  lef ' 

islative  policy.     See  p.  11,  supra.     The  introductor ' 

language  of  Section  212  of  the  Immigration  and  Njv 

tionality  Act   8  U.S.C.A.  1182  stipulates  that  its  63'! 

I 
elusions  attach  to  "aliens".    Section  212(a)(7)  lika! 

wise  refers  to  the  exclusion  of  "any  alien"  and  dofl 

not  state  that  its  restrictions  are  limited  to  alien  im! 

migrants.    Moreover,  even  if  the  impact  of  the  staiij 

ute    were     regarded     as     limited     to     immigrant" 

the  statute  itself  defines  an  immigrant  as  "evei 

alien"     except     those     specifically     excepted,     ar 

describes  nonquota  immigrants  as  including  residei  j 

aliens  returning  from  a  temporary  visit  abroad.  Se^ 
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)n  101(a)  (15)  and  (27),  Immigration  and  Nation- 
ity  Act,  8  U.S.C.A.  1101(a)  (15)  and  (27),  Thus, 
ie  appellant  hardly  can  escape  the  reach  of  the  stat- 
;e  whether  he  is  regarded  as  an  immigrant  or  non- 
imigrant.  See  Volpe  v.  Smith,  289  U.S.  422;  La- 
na  V.  Williams,  232  U.S.  78;  Lewis  v.  Frick,  233 
.8.  291. 

It  is  said  that  Congress  could  not  have  intended 
I  bar  the  travel  of  an  alien  resident  from  one  part 
j  the  United  States  to  another,  since  such  a  person  is 
pt  actually  leaving  the  United  States.  This  hypo- 
jesis  is  rejected  by  the  directives  of  the  statute  itself, 
br  even  if  Alaska  is  regarded  as  a  part  of  the  Unit- 
i  States  for  some  purposes  under  the  immigration 
iWS,  Section  212(d)(7)  nevertheless  is  explicit  in 
^mmanding  that  the  exculsions  of  those  laws  shall 
)ply  to  persons  in  that  part  of  the  United  States  who 
ish  to  travel  to  the  mainland.  Certainly,  even  the 
)pellant  must  admit  that  objectionable  aliens  resid- 
g  in  Alaska  may  be  barred  from  continental  United 
:ates  even  though  it  can  be  said  that  they  are  merely 
"aveling  from  one  part  of  the  ''United  States"  to 
lother. 

I     In  the  face  of  the  explicit  language  of  the  statute. 

seems  idle  to  conjecture  about  the  legislative  pur- 

Dse.    But,  as  we  have  pointed  out,  the  objective  of 
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Section  212(d)(7),  manifestly  is  to  halt  the  spread 
of  subversion  and  the  opportunities  for  espionage, 
and  for  other  reasons,  and  to  screen  aliens  so  travel- 
ing. See  Carlson  v.  Landon,  342  U.S.  524  535-6.^' 
To  paraphrase  the  language  of  the  Supreme  Court  ir 
the  Volpe  decision,  Congress  deemed  that  aliens  wh( 
have  been  guilty  of  subversion  or  criminal  activi. 
ties  within  the  United  States  may  be  more  objection*! 
able  than  aliens  who  have  offended  the  laws  of  ani 
other  country.  ^^  Congress  evidently  wished  to  limiii 
the  mobility  of  such  individuals  and  their  capacity. 
for  harming  the  United  States. 

Congress  was  doubtless  aware  of  the  close  prox 
imity  of  Alaska  to  Soviet  Siberia  and  the  difficulty 
of  maintaining  adequate  controls  in  the  vast,  sparse 
ly-populated  expanses  of  the  Alaska  outpost  and  iti 
adjacent  islands.  Moreover,  Congress  undoubtedly! 
did  not  regard  travel  from  Alaska  as  comparable  t( 

^^In  enumerating  the  "basic  and  significant  changes' 
accomplished  by  the  Immigration  and  Nationality  Ac 
of  1952,  the  House  Committee  stated  that  the  bil 
"Provides  for  a  more  thorough  screening  of  aliens i 
especially  of  security  risks  and  subversives."  H.  Rep  i 
1365,  82d  Cong.,  2d  Sess.,  p.  28.  | 

'^The  subversive  alien,  unlike  one  who  engages  ij  i 
criminal  activities,  is  deportable  for  obnoxious  activi! 
ties  in  the  United  States,  without  time  limitation.  Se 
Harisiades  v.  Shaughnessy,  342  U.S.  580.    Sec.  24 
(a)(6)   and   (7),  Immigration  and  Nationality  Ac 
of  1952,  8  U.S.C.A.  1251  (a)(6)  and  (7). 
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I 

^vel  within  continental  United  States,  since  an  alien 
ijniing  from  Alaska  must  traverse  hundreds — per- 
ips  thousands — of  miles  of  ocean  or  air-space  which 
]je  not  within  the  territorial  confines  of  the  United 
3ates. 

The  supposition  that  the  restrictions  of  Section 
2(d)(7)  were  not  intended  to  apply  to  aliens  re- 
Jrning  from  Alaska  to  a  residence  in  the  United 
iates  thus  is  unsupported  by  anything  in  the  statute 
^,elf  or  in  the  contemporaneous  expressions  of  Con- 
jjess.  It  stems  only  from  a  hypothetic  legislative 
),licy  which  would  be  pleasing  to  the  appellant  and 
mch  he  is  urging  this  Court  to  read  into  the  law. 
lit  Congress  inscribed)  no  such  limitation  in  the 
latute.  And  we  cannot  perceive  any  reasonable  basis 
'f  departing  from  the  normal  unambiguous  meaning 
I  the  language  used  by  Congress  and  embarking  on 
[speculative  effort  to  find  another  reading,  not  ar- 
!ulated  in  the  statute  and  not  supported  by  any  in- 
bia  of  legislative  design. 

The  reliance  of  the  appellant  on  Chew  v.  Colding, 
|4  U.S.  590,  likewise  seems  unpersuasive.  That  de- 
sion  did  not  doubt  the  power  of  Congress  to  pre- 
dbe  for  the  exclusion  of  alien  residents  who  left 
:e  continental  United  States.  On  the  contrary,  the 
)urt  merely  concluded  that  under  the  factual  cir- 
mstances  of  that  case  Congress  could  not  have  in- 
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tended  to  deny  Chew  a  hearing  when  he  sought  tc 
return  to  the  United  States.  The  appellant  does  not 
refer  to  the  subsequent  decision  of  the  Supreme  Cour1 
in  Shaughnessy  v.  Mezei,  345  U.S.  206,  which  de- 
scribed the  limited  reach  of  the  Chew  decision.  In  th( 
Mezei  case  the  Court  carefully  pointed  out  that  "  Foi 
purposes  of  the  immigration  laws,  moreover,  the  lega 
incidents  of  an  alien's  entry  remain  unaltered  wheth 
er  he  has  ben  here  once  before  or  not.  He  is  an  en 
tering  alien  just  the  same,  and  may  be  excluded  i: 
unqualified  for  admission  under  existing  immigratioi 
laws."  345  U.S.  at  213. '4 

^^A  question  may  perhaps  arise  as  to  how  an  orde 
of  exclusion  would  be  accomplished.    The  last  sentenc 
of  Sec.  212(d)  (7)  states  that  the  excluded  alien  "shal 
be  immediately  deported  in  the  manner  provided  b; 
Section  237(a)  of  this  Act."   Sec.  237(a),  8  U.S.C.A 
1227(a),  specifies  that  an  excluded  alien  shall  be  "de 
ported  to  the  country  whence  he  came."  This  does  no 
mean  he  would  be  deported  to  Alaska.  *' Country  whenc 
he  came"  is  a  term  of  art,  previously  used  also  i: 
relation  to  the  deportation  of  expelled   aliens.    Se 
Mensevich  v.  Tod,  264  U.S.  134.    It  necessarily  cor 
templates  deportation  to  a  foreign  country.  Gagliard 
V,  Karnuth,  156  F.  (2d)  867  (C.A.  2).   And  it  refer' 
to  the  country  of  nativity,  unless  the  alien  after  birti  i 
acquires    a    domicile    in    another    foreign    countrj- 
Schenck  v.  Ward,  80  F.  (2d)  422  (C.A.  1) ;  Di  Paol 
V.  Reimer,  102  F.  (2d)  40  (C.A.  2).   And  in  the  ir ; 
stant  case  it  would  envisage  deportation  to  the  cour 
try  of  nativity  or  nationality.   Karamoto  v.  Burnet 
68  F.  (2d)  278  (C.A.  9). 
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II 

THE  STATUTE  IS  CONSTITUTIONAL 

Appellant  Has  No  Vested  Right  to  Remain  in  the 
United  States. 

Appellant  argues  that  Congress  has  no  constitu- 
)nal  right  to  treat  as  an  entering  alien  one  who, 
iter  acquiring  residence  here,  journeys  to  Alaska 
ad  returns.  His  principal  challenge  appears  to  be 
ittomed  on  the  premise  that  he  will  be  denied  sub- 
lantive  due  process  of  law  if  the  immigration  re- 
actions interefere  with  his  acceptance  of  employ- 
'ent  or  with  the  resumption  of  a  residence  in  con- 
laental  United  States.  This  argument,  however, 
inores  principles  established  by  the  Supreme  Court 
ii  an  unbroken  chain  of  decisions  from  the  Chinese 
[xclusion  Case,  130  U.S.  581,  and  Fong  Yue  Ting  v. 
Inited  States,  149  U.S.  698,  through  Shaiighnessy  v. 
tezei,  345  U.S.  206,  and  Galvan  v.  Press,  347  U.S. 
:52. 

It  cannot  tenably  be  asserted,  at  this  late  date, 
tjat  an  alien  has  inherent  rights  which  can  vanquish 
te  paramount  power  of  Congress  to  inhibit  his  entry 
cr  to  cut  short  his  stay  in  the  United  States.  On  the 
ontrary,  a  unanimous  array  of  pronouncements  has 
itund  that  Congress  has  unqualified  authority,  as  an 
iicident  of  sovereignty,  to  specify  which  aliens  shall 
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enter  the  United  States  and  which  shall  be  allowed 
to  remain.  Moreover,  the  Supreme  Court  invariably 
has  insisted  that  such  power  is  political  in  nature, 
touching  the  conduct  of  international  affairs  and  na- 
tional defense,  and  is  immune  from  challenge  in  thei 
courts.  And  it  has  always  been  held  that  a  resident  i 
alien  cannot  demand  a  right  to  remain  in  the  United 
States,  if  Congress  in  the  exercise  of  its  plenary! 
power  commands  that  he  be  excluded  or  expelled.  ^^ 

It  is  clear,  therefore,  that  admission  for  perma- 
nent residence  confers  no  vested  right  to  remain  ini 
this  country.  Thus  a  majority  of  the  Supreme  Court 
recently  turned  down  a  contention  that  "admission  for 
permanent  residence  confers  a  Vested  right'  on  the' 
alien  ...  to  remain  within  the  country."  Harisiades 
V.  Shaughnessy,  342  U.S.  580,  584.  In  the  prevailing 
opinion  Justice  Jackson  observed,  342  U.S.  at  586, 
587-589,591: 

Under  our  law,  the  alien  in  several  respects 
stands  on  an  equal  footing  with  citizens,  but  ir 
others  has  never  been  conceded  legal  parity  witbi 

'^The  argument  that  the  authority  to  regulate  immi-ii 
gration  is  limited  to  the  commerce  power  hardly  car 
be  supported.  On  the  contrary,  every  holding  of  thi^ 
Court,  commencing  with  The  Chinese  Exclusion  Case 
supra,  has  insisted  that  it  springs  from  national^  sov 
ereignty  and  relates  to  the  conduct  of  internationa 
affairs  and  national  defense. 
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the  citizen.  Most  importantly,  to  protract  this 
ambiguous  status  within  the  country  is  not  his 
right  but  is  a  matter  of  permission  and  toler- 
ance. The  Government's  power  to  terminate  its 
hospitality  has  been  asserted  and  sustained  by 
this  Court  since  the  question  first  arose. 


That  aliens  remain  vulnerable  to  expulsion  after 
long  residence  is  a  practice  that  bristles  with  se- 
verities. But  it  is  a  weapon  of  defense  and  re- 
prisal confirmed  by  international  law  as  a  power 
inherent  in  every  sovereign  state.  Such  is  the 
traditional  power  of  the  Nation  over  the  alien 
and  we  leave  the  law  on  the  subject  as  we  find  it. 


It  is  pertinent  to  observe  that  any  policy  toward 
aliens  is  vitally  and  intricately  interwoven  with 
contemporaneous  policies  in  regard  to  the  conduct 
of  foreign  relations,  the  war  power,  and  the 
maintenance  of  a  republican  form  of  government. 
Such  matters  are  so  exclusively  entrusted  to  the 
political  branches  of  government  as  to  be  largely 
immune  from  judicial  inquiry  or  interference. 
*     *     * 

We  think  that,  in  the  present  state  of  the  world, 
it  would  be  rash  and  irresponsible  to  reinterpret 
our  fundamental  law  to  deny  or  qualify  the  Gov- 
ernment's power  of  deportation. 

Justice  Frankfurter's  concurring  opinion  simi- 
ly  commented,  342  U.S.  at  596-597: 

The  conditions  for  entry  of  every  alien,  the  par- 
ticular classes  of  aliens  that  shall  be  denied  entry 
altogether,  the  basis  for  determining  such  classi- 
fication, the  right  to  terminate  hospitality  to 
aliens,  the  grounds  on  which  such  determination 
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shall  be  based,  have  been  recognized  as  matters 
solely  for  the  responsibility  of  the  Congress  and 
wholly  outside  the  powers  of  this  Court  to 
control. 

The  same  concepts  were  underscored  the  same' 
day  in  Carlson  v.  Landon,  342  U.S.  524,  534.  More- 
over, this  doctrine  can  be  buttressed  by  many  dec- 
larations of  the  Supreme  Court,  voiced  by  some  of 
its  most  celebrated  members.  Since  the  question  has 
been  so  recently  reexamined,  we  refer  additionally  only 
to  the  observations  of  Justice  Gray  in  Fong  Yue  Ting 
V,  United  States,  149  U.S.  698,  711: 

The  right  to  exclude  or  to  expel  all  aliens,  or  anyj 
class  of  aliens,  absolutely  or  upon  certain  condi- 
tions, in  war  or  in  peace,  being  an  inherent  and] 
inalienable  right  of  every  sovereign  and  inde- 
pendent nation,  essential  to  its  safety,  its  indell 
pendence  and  its  welfare  . .  . 

Justice  Gray  also  pointed  out  that  aliens  residing  ir 
the  United  States: 

are  entitled,  so  long  as  they  are  permitted  bjt; 
the  government  of  the  United  States  to  remaii 
in  the  country,  to  the  safeguards  of  the  Constit 
tution,  and  the  protection  of  the  laws,  in  regarci 
to  their  rights  of  person  and  property,  and  t(  \ 
their  civil  and  criminal  responsibility.    But  the: 
continue  to  be  aliens,  .  .  .  and  therefore  remaii 
subject  to  the  power  of  Congress  to  expel  them 
or  to  order  them  to  be  removed  and  deportee 
from  the  country,  whenever  in  its  judgment  thei: 
removal  is  necessary  or  expedient  for  the  publi' 
interest. 
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And  Judge  Learned  Hand  recently  described  this 
icept  with  characteristic  incisiveness  in  Kaloudis 
'Shauhnessy,  180  F.  (2d)  489,  490  (C.A.  2): 

The  interest  which  an  alien  has  in  continued  resi- 
dence in  this  country  is  protected  only  so  far  as 
Congress  may  choose  to  protect  it;  Congress  may 
direct  that  all  shall  go  back,  or  that  some  shall 
go  back  and  some  may  stay;  and  it  may  distin- 
guish between  the  two  by  such  tests  as  it  thinks 
appropriate  . 

2.  The  same  considerations  apply  a  fortiori  to 
alien  who  seeks  admittance  to  the  United  States. 
ough  some  members  of  the  Supreme  Court  have 
iBstioned  whether  the  power  of  expulsion  is  unlim- 
jd,  no  one  ever  has  doubted  the  absolute  right  of 
egress  to  define  the  classes  of  aliens  whose  entry 
lo  the  United  States  will  be  precluded.  As  the  Su- 
3me  Court  stated  in  Kruanff  v.  Shaughnessy,  388 
IS.  537,  542: 

At  the  outset  we  wish  to  point  out  that  an  alien 
who  seeks  admission  to  this  country  may  not  do 
so  under  any  claim  of  right.  Admission  of  aliens 
to  the  United  States  is  a  privilege  granted  by  the 
sovereign  United  States  Government.  Such  privi- 
lege is  granted  to  an  alien  only  upon  such  terms 
as  to  the  United  States  shall  prescribe. 

The  unrestricted  authority  of  Congress  to  bar 
iens  applying  for  entry  likewise  was  endorsed  in 
iaughnessy  v.  Mezei,  345  U.S.  206,  210.    Moreover, 
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in  dissenting  on  other  grounds,  Justice  Jackson  stated, 
345  U.S.  at  222-233: 

Due  process  does  not  invest  any  alien  with  a 
right  to  enter  the  United  States,  nor  confer  on 
those  admitted  the  right  to  remain  against  the 
national  will. 

The  Supreme  Court  as  late  as  May  24,  1954  ini 
Galvan  v.  Press,  supra,  speaking  through  Mr.  Justices 
Frankfurter,  upheld  the  constitutionality  of  the  Alieni 
Registration  Act  of  1940,  54  Stat.  670,  and  reexam- 
ined the  plenary  power  of  Congress  to  legislate  con-- 
cerning  aliens  in  light  of  the  expansion  of  the  concept 
of  substantive  due  process  as  a  limitation  upon  all 
powers  of  Congress.    The  Court  observed  that  muchi 
could  be  said  for  the  view  that  the  due  process  clause 
qualifies  the  scope  of  political  discretion,  heretofore 
recognized  as  belonging  to  Congress  in  regulating  the 
entry  and  deportation  of  aliens,  if  the  Court  were 
writing  on  a  clean  slate.    Mr.  Justice  Frankfurter 
then  pointed  out  that  the  slate  was  not  clean  and  that 
there  was  not  merely  a  page  of  history  but  a  whole 
volume  which  pointed  to  the  rule  that  the  formulation 
of  political  policies  with  regard  to  aliens  is  exclusively 
entrusted  to  Congress,  and  that  this  rule  has  been 
about  as  firmly  embedded  in  the  legislative  and  ju- 
dicial tissues  of  our  body  politic  as  any  aspect  of  our 
Government. 
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8.  It  is  true  that  so  long  as  an  alien  is  per- 
mitted to  remain  in  the  United  States  he  is  protected 
against  unfair  impairments  of  his  employment  op- 
portunities. Yick  Wo  V.  Hopkins,  118  U.S.  356; 
Truax  v.  Raich,  239  U.S.  33;  Takahashi  v.  Fish  and 
Game  Commission,  334  U.S.  410.  But,  as  pointed  out 
by  Justice  Jackson  in  the  Harisiades  case  and  by  Mr. 
Justice  Gray  in  Fong  Yue  Ting  v.  United  States, 
these  limited  protections  depend  on  continuance  of 
his  residence  privileges  in  the  United  States  and  are 
subordinate  to  the  sovereign  power  of  Congress  to 
withdraw  such  privileges  at  any  time.  Moreover,  the 
immigration  statute  is  not  aimed,  directly  or  indirect- 
ly, at  any  right  or  status  of  employment.  Any  impact 
on  such  employment  opportunities  is  fortuitous  and 
results  from  the  happenstance  that  the  prospective  em- 
ployee chances  to  be  an  alien.  The  execution  of  the 
immigration  laws  frequently  curtails  an  alien's  op- 
portunities to  accept  employment  in  the  United  States. 
But  the  Constitution  never  has  been  regarded  as 
affording  protection  against  such  a  remote  conse- 
quence of  the  exertion  of  sovereign  power.  See 
American  Communications  Assn.  v.  Douds,  339  U.S. 
382,  390,  391,  404,  405,  409;  Hamilton  v.  Board  of 
Regents,  293  U.S.  245;  Korematsu  v.  United  States, 
323  U.S.  214. 
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4.  Nor  can  the  appellant  claim  any  advantage 
because  he  wishes  to  return  to  a  permanent  resi- 
dence in  the  United  States  following  a  temporary  ab- 
sence. As  we  have  pointed  out,  many  decisions  of  the 
Supreme  Court  have  held  that  an  alien  resident  of  the 

United  States  cannot  demand  a  right  to  be  readmitted  I 

i 

to  this  country  following  a  voluntary  sojourn  in  a  j 
foreign  country,  no  matter  for  how  brief  a  period.  |i 
In  each  of  these  holdings  the  Supreme  Court  empha- 
sized that  the  sweep  of  Congressional  authority  to 
control  the  entry  and  residence  of  aliens  was  extensive 
enough  to  include  measures  directed  against  returning 
resident  aliens.    We  refer  again  to  Volpe  v.  Smith, 
289  U.S.  422,  425;  Lem  Moon  Sing  v.  United  States, 
158  U.S.  538;  and  Lapina  v.  Williams,  232  U.S.  78,  i 
88.   In  the  Lapina  case  the  Court  stated: 

The  authority  over  the  general  subject-matter  is 
plenary ;  it  may  exclude  aliens  altogether,  or  pre- 
scribe the  terms  and  conditions  upon  which  they 
may  come  into  or  remain  in  this  country.  (Citing 
cases.) 

The  question,  therefore,  is  not  the  power  of  Con- 
gress, but  its  intent  and  purpose  as  expressed  in 
legislation. 

That  returning  lawful  residents  can  be  excluded 
by  Congress  was  recently  emphasized  again  by  the 
Supreme  Court  in  Shaughnessy  v.  Mezei,  345  U.S. 
206,  213,  where  Justice  Clark  stated: 
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For  the  purposes  of  the  immigration  laws,  more- 
over, the  legal  incidents  of  an  alien's  entry  re- 
main unaltered  whether  he  has  been  here  once 
before  or  not.  He  is  an  entering  alien  just  the 
same,  and  may  be  excluded  if  unqualified  for  ad- 
mission under  existing  immigration  laws. 

See  also  The  Chinese  Exclusion  Casey  130  U.S. 
581;  Polymeris  v.  Trudell,  284  U.S.  279,  281. 

It  is  thus  established  that  the  power  to  limit  the 
entrance  and  residence  of  aliens  is  an  attribute  of 
sovereignty,  essential  to  the  national  welfare  and 
safety,  and  that  even  a  resident  alien  cannot  defeat 
the  exercise  of  this  plenary  power  by  urging  that 
^le  has  a  vested  right  to  reenter  or  to  remain  in  the 
United  States.  Since  the  power  of  Congress  over  the 
admittance  and  sojourn  of  aliens  is  so  complete  that 
it  can  bar  reentry  of  an  alien  resident  seeking  to  re- 
turn from  a  temporary  visit  abroad  (p.  25)  and  can 
require  the  expulsion  of  a  long-time  resident  alien 
who  has  never  left  this  country  (p.  21),  it  is  complete 
enough  to  permit  Congress  to  treat  a  journey  to 
Alaska  as  a  departure  from  the  United  States  and  a 
return  from  that  journey  as  an  entry  into  the  United 
States.  This  is  a  lesser  limitation  of  residence  privi- 
leges and  necessarily  must  be  included  in  the  fullness 
of  Congressional  power  in  this  area. 
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B.  Congress  has  the  power  to  treat  a  voyage  to 
Alaska  as  equivalent  to  departure  for  a  foreign 
country  for  the  purposes  of  entry  into  continental 
United  States. 

It  thus  seems  manifest  that  a  resident  alien  can- 
not defeat  the  exercise  of  the  plenary  power  to  limits 
the  entrance  and  residence  of  aliens  by  urging  that 
he  has  a  vested  right  to  reenter  or  to  remain  in  the 
United  States.  On  what  basis,  then,  can  the  appellant 
summon  the  aid  of  the  Constitution?  Apparently  his 
plea  is  rooted  in  a  feeling  that  the  establishment  of 
impediments  to  travel  of  aliens  between  a  territory 
of  the  United  States  and  the  mainland  somehow  vio- 
lates some  precept  of  the  Constitution. 

We  have  pointed  out  that  restrictions  against 
admitance  from  other  territories  of  the  United  States 
have  been  in  force  for  over  fifty  years.  This  circum- 
stance alone  argues  weightily  against  a  charge  off 
unconstitutionality.  Cincinmiti  Soap  Co.  v.  United 
States,  301  U.S.  308,  315.  We  mention  also  the  def- 
erence due  a  solemn  expression  of  the  federal  legisla- 
tive process,  and  the  reluctance  of  the  Supreme  Court 
to  override  it  in  the  absence  of  the  plainest  showing 
of  unconstitutionality.  American  Communications 
Assn.  V.  Douds,  339  U.S.  382;  Harisiades  v.  Shaugh- 
nessy  v,  342  U.S.  580.  We  note,  too,  the  absence  of) 
any  direct  or  indirect  restraint  in  the  Constitution 
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tself.  These  are  time  tested  aids  in  appraising  a 
tatute  and  each  of  them  tips  the  scale  against  the 
.ppellant. 

The  appellant's  argument  is,  in  essence,  that  Con- 
fess has  no  power  to  consider  Alaska  as  different 
rom  a  state  of  the  United  States  and  therefore  can- 
lot  treat  a  voyage  as  a  departure  from  the  United 
Itates  and  an  entry  therefrom  as  a  new  entry  into 
he  United  States.  Alaska  is,  however,  not  a  state  of 
he  United  States;  it  is  an  organized  territory  of  the 
Jnited  States.  Binns  v.  United  States,  194  U.S.  486, 
91.  And  Alaska  is  not  a  part  of  the  continental 
Jnited  States,  but  separated  from  it  by  a  large  ex- 
anse  of  land  or  water.  These  two  factors,  singly 
nd  together,  establish  that  Alaska  may  be  treated 
ifferently  from  the  states  of  the  United  States  for 
lany  purposes,  including  departure  and  entry  under 
tie  immigration  laws. 

Viewed  against  the  backdrop  of  our  national 
omain,  it  is  manifest,  of  course,  that  Alaska  is  not 
oreign  territory.  American  Railroad  Co.  v.  Didrick- 
en,  227  U.S.  145;  DeLima  v.  Bidwell,  182  U.S.  1. 
Jut  this  does  not  mean  that  it  must  be  regarded  as 
•art  of  the  United  States  for  every  purpose.  It  is 
7e\l  known  that  the  term  "United  States"  may  have 
arying  connotations.     Thus  in  some  usages  it  may 
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describe  the  sovereign  power  of  our  nation ;  in  others 
it  "may  designate  the  territory  over  which  the  sov- 
ereignty of  the  United  States  extends,  or  it  may  be 
the  collective  name  of  the  states  which  are  united  ^ 
by  and  under  the  Constitution."    Hooven  &  Allisom 
Co,  V.  Evatt,  324  U.S.  652,  671-2.   See  1  Willoughby,  j 
Constitutional  Law   (2d  Ed.,   1929),  475;  LangdelU 
The  Status  of  Our  New  Territories,  12  Harv.  L.R.jj 
365   (1899).    Whether  Alaska  is  to  be  regarded  as 
part  of  the  United  States  within  the  contemplation 
of  a  statute  or  of  the  Constitution  depends  on  the 
context.    Cf.  Mullancy  v.  Anderson,  342  U.S.  415; 
Alaska  v,  Troy,  258  U.S.  101. 

In  the  Insular  Cases  and  in  subsequent  decisions,,; 
the  Supreme  Court  has  evolved  practical  formulas  for, 
assessing  the  status  of  the  inhabitants  of  our  non-j 
contiguous  possessions.    See  1  Willoughby,  Constitu-\\ 
tional  Law,  479  et  seq. ;  Alaska  and  Hawaii:  From- 
Territorialty  to  Statehood,  38  Cal.  L.R.  273   (1950; 
Irion,  Area^   Under  the  Jurisdiction  of  the   United] 
States,  17  George  Wash.  L.R.  301  (1949).  An  impor 
tant  facet  of  these  territorial  doctrines  is  that  inso 
far  as  the  Constitution  safeguards  the  "fundamental  | 
rights  of  the  individual",  and  thus  inhibits  any  action 
by  federal  officers,  it  applies  in  the  United  States  and 
all  its  territories,  whether  incorporated  or  unincor- 
porated.   Farrington  v.  Tokushige,  273  U.S.  284,  299; 
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lawaii  v.  Mankichi,  190  U.S.  197,  218;  Duncan  v. 
[ahanamoku,  327  U.S.  304 ;  Kepner  v.  United  States, 
95  U.S.  100;  Soto  v.  United  States,  273  Fed.  628 
C.A.  3).  But  we  are  not  aware  of  any  "funda- 
lental"  right  assuring  to  aliens  in  Alaska  unlimited 
iccess  to  continental  United  States.  On  the  contrary, 
s  we  have  pointed  out,  the  entire  course  of  American 
Dnstitutional  doctrine  negates  the  existence  of  any 
uch  absolute  right  of  entry  or  residence. 

Moreover,  we  know  of  no  constitutional  prohibi- 
Lon  circumscribing  the  authority  of  Congress  to  im- 
ose  restrictions  on  the  travel  of  aliens  between  a 
oncontiguous  territory  and  the  mainland.  Indeed, 
he  only  provision  of  the  Constitution  in  which  terri- 
Dries  are  mentioned  in  Article  IV,  Section  3,  Clause 
,  which  specifies: 

The  Congress  shall  have  Power  to  dispose  of  and 
make  all  needful  Rules  and  Regulations  respect- 
ing the  Territory  or  other  Property  belonging  to 
the  United  States. 

From  the  breadth  of  this  language,  it  seems 
verwhelmingly  evident  that  the  Framers  intended  to 
estow  upon  Congress  complete  power  to  legislate^® 

pThe  constitutional  reference  to  making  regulations 
atently  include  laws.  Dorr  v.  United  States,  195  U.S. 
!38,  146. 
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for  the  territories.'^  And  the  Supreme  Court  fre 
quently  has  characterized  such  legislative  power  ove 
the  territories  as  plenary. 

That  Congress  has  ample  authority  to  make  spe 
cial  dispensations  for  commerce  and  travel  to  and  f ror 
Alaska  is  the  direct  holding  of  Alaska  v.  Troy,  25 
■  U.S.  101.  There  a  statute  giving  preference  to  th 
ports  of  the  states  over  those  of  Alaska  was  attacke 
''upon  the  ground  that  the  regulation  of  commerc 
prescribed  therein  gives  a  preference  to  ports  of  th 
Pacific  Coast  States  over  those  of  Alaska,  contrar 
to  Sec.  9,  Art.  I,  Federal  Constitution  —  'No  prei 
erence  shall  be  given  by  any  regulation  of  commerc 
or  revenue  to  the  ports  of  one  State  over  those  c 
another'."  258  U.S.  at  109.  The  challenge  was  re,] 
jected  unanimously,  and  the  Court  stated,  258  U.^;  1 
at  111:  |: 

The  appellants  insist  that  "State"  in  the  preJj ! 
erence  clause  includes  an  incorporated  and  oi|j 
ganized  territory.  This  word  appears  very  ofteij 
in  the  Constitution  and  as  generally  used  then  i 
in  clearly  excludes  a  "Territory".   To  justify  th 


'^ Among  the  supporting  evidence  is  the  fact  that  th 
Commerce  Clause,  Art.  1,  Sec.  8,  CI.  3,  confers  au 
thority  on  Congress  "To  regulate  Commerce  with  foi 
eign  Nations,  and  among  the  several  States,  an 
with  the  Indian  Tribes,"  but  does  not  mention  con:i 
merce  with  territories.  The  obvious  implication  i 
that  complete  power  is  given  in  the  Territorial  Clause 
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broad  meaning  now  suggested  would  require  con- 
siderations more  cogent  than  anjr  which  have  been 
suggested.  Obviously,  the  best  interests  of  a  de- 
tached territory  may  often  demand  that  its  ports 
be  treated  very  differently  from  those  within  the 
States.  And  we  can  find  nothing  in  the  Consti- 
tution itself  or  its  history  which  compels  the  con- 
clusion that  it  was  intended  to  deprive  Congress 
of  power  so  to  act.   (Emphasis  added.) 

Also  significant  is  Binns  v.  United  States,  194 
jJ.S.  486,  491.  In  that  case  a  license  tax  applicable 
nly  to  Alaska  was  upheld.  The  Court  found  the  con- 
ptutional  provision  for  uniformity  of  taxes  through- 
jut  the  United  States  not  applicable  to  Alaska,  and 
bserved : 

Congress,  in  the  government  of  the  Territories 
as  well  as  of  the  District  of  Columbia,  has  plenary 
power,  save  as  controlled  by  the  provisions  of 
the  Constitution  .  .  . 

In  Cincinnati  Soap  Co.  v.  United  States,  301 
f.S.  308,  a  tax  law  applicable  specially  to  the  Philip- 
ine  Islands  was  sustained.  The  Court  found  that 
ven  if  a  like  tax  applicable  to  a  state  would  be  in- 
alid,  it  does  not  follow  "that  such  a  tax  for  the  uses 
f  a  territory  or  dependency  would  likewise  be  invalid. 
L  state,  except  as  the  Federal  Constitution  otherwise 
equires,  is  supreme  and  independent."  301  U.S.  at 
17.  The  Court  then  declared,  id.  323. 

In  dealing  with  the  territories,  possessions  and 
dependencies  of  the  United  States,  this  nation 


46 

has  all  the  powers  of  other  sovereign  nations 
and  Congress  in  legislating  is  not  subject  to  th 
same  restrictions  which  are  imposed  in  respec 
of  laws  for  the  United  States  considered  as  ; 
political  body  of  states  in  union. 

And  in  Hooven  &  Allison  Co.  v.  Evatt,  324  U.S.  652 
the  Court  upheld  the  propriety  of  a  tax  imposed  b; 
a  state  upon  imports  from  the  Philippine  Islands  an 
found  that  under  certain  circumstances  it  was  en 
tirely  proper  to  regard  territory  of  the  United  State 
as  equivalent  to  a  foreign  country.  Again  the  Cour 
pointed  out,  324  U.S.  at  674,  that  in  legislating  fo 
the  territories, 

Congress  is  not  subject  to  the  same  constitutions 
limitations,  as  when  it  is  legislating  for  the  Unit 
ed  States. 

See  also  Inter-Island  Steam  Nav.  Co.  v.  Hawaii,  30 
U.S.  306;  Downes  v.  Bidwell,  182  U.S.  244. 

These  authorities  establish  decisively,  we  believe 
that  complete  power  resides  in  Congress  to  deal  spe 
cially  with  travel  and  commerce  from  Alaska.''^ 

^®In  addition  to  the  examples  cited  in  the  above  case.' 
there  have  been  a  number  of  other  instances,  outsid 
of  immigration  laws,  of  special  legislative  dispenss 
tions  in  regard  to  Alaska.  See  comment,  Alaska  an 
Hawaii;  From  Territoriality  to  Statehood,  38  Ca 
L.R.  273,  282  (1950) ;  Act  of  April  29,  1902,  32  Stai 
172;  cf.  48  U.S.C.  1486. 
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Moreover,  the  special  situation  of  a  noncontigu- 
is  territory  like  Alaska  generates  an  additional 
urce  of  legislative  power.  For  in  journeying  from 
laska  an  alien  must  leave  the  territorial  limits  of 
e  United  States.  Since  he  thereafter  seeks  to  enter 
cm  outside  the  United  States  we  believe  his  situa- 
)n  clearly  falls  within  the  zone  of  sovereign  legisla- 
ve  power  to  restrict  entries  from  outside  the  United 
;ates.  The  enactment  of  Section  212(d)(7)  was 
erefore  fully  within  the  competence  of  Congress. 

Even  if  we  were  to  assume  that  power  to  deal 
ith  travel  to  a  territory  of  the  United  States  is  sub- 
ct  to  the  due  process  clause  it  seems  to  us  that 
ere  clearly  is  a  reasonable  basis  for  treating  Alaska 
id  other  noncontiguous  territory  as  different  from 
.e  continental  United  States  for  the  purpose  of  the 
imigration  laws.  In  enacting  this  statute  Congress 
mbtless  took  into  account  the  special  problems  posed 
I  Alaska's  size,  its  scant  population,  its  proximity 
Soviet  Siberia,  the  difficulty  of  establishing  ade- 
late  controls  to  prevent  the  movement  of  spies,  sa- 
)teurs  and  subversives,  the  distances  to  be  traversed 
iross  foreign  territory  and  waters  in  traveling  from 
laska  to  continental  United  States,  and  the  need 
)r  providing  a  screening  process  at  the  ports  of 
itry  in  the  United  States  in  order  to  close  an  avenue 
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affording  the  possibility  of  easy  entrance  for  sub|.j 
versives  and  other  undesirables. ''^ 

Even  citizens  of  the  United  States  cannot  clair^ 
an  unlimited  right  of  free  movement  which  can  null 
lify  precautionary  measures  adopted  by  the  federal 
government  in  fulfilling  legitimate  national   need^j; 
Thus,  quarantine  laws  safeguarding  the  public  healt|; 
are  an  obvious  example  of  legislation  properly  rep^ 
stricting  free  movement. ^°    Another  example  is  thi 
selective  service  legislation  enacted  during  time  Of: 
war  or  danger.^'    Also  sustained  have  been  extremi 
measures  limiting  the  mobility  of  West  Coast  resj 
dents  of  Japanese  ancestry,  citizens  and  aliens,  unde 
war-time  conditions  of  peril. ^^   Federal  mandates  fo 
the  registration  of  aliens  likewise  are  valid,^^  as  ar 
summary  procedures  for  the  internment  and  remove 


^^See  H.  Rep.  675,  83rd  Cong.,  1st  Sess.,  pp.  6,  U 
which  refers  to  the  fact  that  from  Alaska,  "Across 
narrow  strip  of  water,  Siberia  can  be  seen  with  thi 
naked  eye." 

^""Thorton  v.  United  States,  271  U.S.414;  Mintz  t 
Baldwin,  289  U.S.  346;  Compagnie  Francaise  v.  Lov 
isiana  State  Board  of  Health,  186  U.S.  380. 

^^Selective  Draft  Law  Cases,  245  U.S.  366;  Unite< 
States  V.  Henderson,  180  F  (2d)  711  (C.A.  7),  cei 
tiorari  denied,  339  U.S.  963. 

^^Hirahayashi  v.  United  States,  320  U.S.  81;  Kon 
matsu  V.  United  States,  323  U.S.  214. 
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alien  enemies.^'*  Additional  restrictions  limit  the 
wement  of  alien  enemies  during  wartime,^^  and 
tier  edicts  sanction  restricted  mobility  of  citizens 
d  aliens  during  time  of  war  or  national  emer- 
ncy.^® 

These  examples  are  displayed  merely  to  illustrate 
3  wide  expanse  of  federal  power.  They  demonstrate 
cisively,  we  believe,  that  under  exigent  circum- 
inces,  arising  out  of  a  national  need,  even  some  re- 
actions upon  travel  between  states  might  well  be 
amed  justified.  But  this  question  is  not  now  before 
3  Court.  In  view  of  the  plenary  power  of  Congress 
sr  the  territories,  and  its  unqualified  power  to  reg- 
ite  the  entry  and  expulsion  of  aliens,  Congress  clear- 
has  the  power  to  determine  that  a  voyage  to  Alaska 
ill  be  deemed  a  departure  from  the  United  States 
•  the  purpose  of  the  immigration  laws. 

Hines  v.  Davidowitz,  312  U.S.  52;  Fong  Yue  Ting 
United  States,  149  U.S.  698;  United  States  v. 
unklin,  188  F.  (2d)  182  (C.A.  7) ;  Gamy  v.  United 
%tes,  149  F.  (2d)  788  (C.A.  8)  certiorari  denied, 
6  U.S.  767. 

Ludecke  v.  Watkins,  335  U.S.  160. 

Presidential  Proclamations  2525,  2526,  2527,  2537, 
d  2563,  6  F.  R.  6321,  6323,  6324,  7  F.  R.  329,  5535. 

Presidential  Proclamations  2523,  6  F.  R.  5821;  and 
04,  18  F.  R.  489. 
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III 

APPELLANT  WAS  NOT  DENIED  DUE  PROCES' 

The  appellee  agrees  with  the  general  legal  prir 
ciples  set  forth  at  page  22  of  the  appellant's  brief  t 
the  effect  that  the  appellant  is  entitled  to  due  pre 
cess  of  law  which  encompasses  a  reasonable  notice  c 
the  evidence  he  is  required  to  meet  and  a  right  to  b 
represented  by  counsel  during  a  hearing  which  d^ 
termines  his  status  under  the  immigration  laws.  Aj 
pellant  argues  in  his  brief  that  he  was  not  accord© 
due  process  in  that:  No  notice  of  the  charges  wa 
given  him;  that  the  charges  were  not  explained  t 
him;  that  his  rights  were  not  explained  to  him  an 
that  he  was  not  furnished  with  an  interpreter. 

It  should  be  noted  that  in  appellant's  petition 
below,  the  only  reference  to  a  lack  of  due  procej 
was  the  allegation  that  petitioner  was  not  afforde 
opportunity  to  obtain  counsel  or  an  interpreter.  A} 
parently  the  additional  charges  enumerated,  suprj 
which  were  strictly  after-thoughts,  added  in  the  bri« 
below,  are  now  the  only  grounds  urged  by  appellai 
in  this  court  as  a  denial  of  due  process. 

To  refute  the  charges  made  will  involve  a  factuii 
review  of  the  administrative  proceedings  conducted  t' 
the  Immigration  Service.  The  record  establishes  thj 
when  appellant  was  initially  interviewed  August  ' 
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)53  (R.  Ex.  A,  p.  1),  he  was  advised  by  the  Immi- 
ation  officer  that  the  Immigration  officer  desired  to 
tain  a  statement  from  him  regarding  his  right  to 
and  remain  in  the  United  States  and  to  enter  the 
nited  States  from  Alaska.  He  was  further  advised 
at  any  statement  should  be  voluntary  and  warned 
!at  such  a  statement  could  be  used  against  him.  The 
ftpellant,  without  hesitation,  stated  that  he  was  will- 
jg  to  answer  questions  under  oath. 

The  officer  asked  him  if  he  could  speak  and 
iderstand  English  and  he  said,  "Yes,  I  can  speak 
little  bit."  The  officer  then  asked  him  if  he  had 
iderstood  and  he  answered,  "Yes."  The  officer  then 
[vised  him,  "In  the  event  that  you  do  not  understand 
e  at  any  time  in  this  proceeding  will  you  please  tell 
e  right  away  in  order  that  I  can  ask  you  the  ques- 
)n  in  such  a  way  that  you  will  understand?"  and  the 
)pellant  stated  that  he  would.  There  then  followed 
veral  pages  of  questions  and  answers  during  which 
did  not  appear  from  the  transcription  that  there 
as  any  misunderstanding  between  appellant  and  the 
imigration  officer.  Appellant  was  then  advised 
at  the  question  of  his  admissibility  would  be  re- 
rred  to  a  Special  Inquiry  Officer  and  that  a  formal 
►tice  of  such  referral  would  be  given  to  him,  at 
lich  time  he  would  be  advised  with  respect  to  rep- 
sentation  before  such  officer  (R.  Ex.  A,  p.  5).   He 
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was  then  asked  if  he  understood  that,  appellant  re 
plied,  "Yes." 

At  the  end  of  this  interview  he  was  asked: 

"Q.  Have  you  understood  all  of  these  questions? 
and  he  replied,  "Yes."  (R.  Ex.  A,  p.  6). 

He  was  thereafter  served  with  Immigratioi 
Form  1-122  by  this  same  officer,  Jess  L.  Giles  (R.  Ei 
B,  Ex.  1).  This  notice  stated: 

"You  are  hereby  notified  that  since  you  do  nc 
appear  to  me  to  be  clearly  and  beyond  a  doul 
entitled  to  enter  the  United  States,  you  are  di 
tained  for  further  examination  by  a  Special  Ir 
quiry  Officer  to  determine  whether  you  are  er 
titled  to  enter  the  United  States  under  the  pre 
visions  of  the  Immigration  and  Nationality  Ac 
During  such  examination  you  have  a  right  to  t 
represented  by  counsel  and  to  have  a  friend  c 
relative  present." 

This  notice  was  then  read  to  him  and  he  stated  thg 
he  understood  it.   (R.  Ex.  C). 

Appellant  was  then  released  from  custody  for 
period  of  eleven  days.     He  was  given  ample  oppoi 
tunity  to  obtain  the  services  of  an  attorney. 

When  he  appeared  for  hearing  on  August  1' 
1953,  the  Special  Inquiry  Officer  asked  him  if  h! 
understood  the  English  language.  He  replied,  "Jus 
a  little  bit."  (R.  Ex.  B.  p.  1).    The  Special  Inquir 
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ficer  than  asked  him,  "Do  you  understand  me  suf- 
iently  well  to  know  what  I  am  talking  about?" 
replied,  "Yes".     He  was  then  advised   (R.  Ex. 
p.  2): 

"At  this  hearing  you  may  be  represented  by 
counsel  of  your  own  choice  and  at  your  own  ex- 
pense, which  counsel  may  be  an  attorney  at  law 
or  any  other  person  qualified  to  practice  before 
this  Service  and  the  Board.  Do  you  wish  to  be 
j    so  represented?" 

;    Appellant  answered,   "No".    He   was   then  ad- 
ed: 

"You  are  advised  that  at  this  hearing  you  may 
have  present  a  relative  or  friend  who,  if  testify- 
ing as  a  witness  in  your  behalf,  must  first  com- 
plete his  testimony  before  being  permitted  to  re- 
main at  this  hearing.  Do  you  wish  to  have  a 
relative  or  friend  present?" 

d  the  appellant  replied,  "No". 

Thereafter  followed  six  pages  of  testimony  dur- 

which  the  Special  Inquiry  Officer  frequently  in- 
rupted  to  inquire  if  the  appellant  understood  and 
stated  that  he  did  understand.  There  is  nothing 
the  record  to  indicate  that  he  did  not  understand 
at  was  transpiring.    At  the  conclusion  of  the  hear- 

the  Special  Inquiry  Officer  stated  (R.  Ex.  B, 
7): 

"Do  you  have  anything  to  say  in  your  own  behalf 
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as  to  why  you  should  not  be  refused  permissi< 
to  enter  the  United  States?" 

The  appellant  responded : 

"I  have  nothing  to  say." 

The  Special  Inquiry  Officer  then  advised  hi 
that  he  would  orally  announce  his  decision  in  the  cas 
At  this  juncture  appellant  stated  that  he  understoo 
After  delivering  the  decision,  which  is  included  in  t 
record  of  hearing  (R.  Ex.  B,  Ex.  1)  the  appella 
was  asked  whether  he  understood  the  decision  ai 
order  and  he  stated  that  he  did. 

The  appellant  was  thereafter  advised  with  i 
spect  to  his  right  to  appeal  and  he  stated  that 
wished  to  appeal  the  decision  and  also  was  aga 
advised  with  respect  to  his  right  to  submit  a  bri' 
with  his  appeal.  Two  days  later  he  was  represent 
by  counsel  who  was  given  an  opportunity  to  subn 
a  brief  on  appeal  to  the  Board  of  Immigrati 
Appeals. 

It  is  evident  from  a  review  of  the  above  excerf 
that  appellant  was  accorded  due  process.  In  fa 
as  was  noted  below,  by  District  Judge  John  C.  Bow^ 
in  his  oral  opinion  (R.  9)  the  hearing  examiner  i 
forded  appellant  meticulous  due  process. 
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Prior  to  an  examination  of  the  exact  contentions 
de  by  appellant,  it  should  be  noted  in  passing  that 
instant  proceeding  is  one  for  exclusion  and  under 
.291,  Immigration  and  Nationality  Act  of  1952, 
Stat.,  234,  the  burden  is  on  appellant  to  establish 
,t  he  does  not  fall  within  one  of  the  grounds  for 
lusion. 

NOTICE 

Appellant  on  page  32  of  his  brief  admits  the 
eipt  by  him  of  form  1-122  (Respondent's  Exhibit  B 
.  Ex.  A-1  to  Ex  B))  being  the  notice  of  charges, 
;  states  that  it  was  not  explained  to  him.  Respon- 
it's  Exhibit  C  (R.  Ex.  C)  shows  that  the  notice 
S  read  to  appellant  and  that  he  said  he  understood 
This  more  formal  notification  was  in  addition  to 
initial  advice  that  appellant  was  to  give  a  state- 
nt  regarding  his  right  to  enter  from  Alaska  (R. 
.A,p.  1). 

UNDERSTANDING 

In  the  initial  interview,  August  6th,  the  appel- 
t  stated  frequently,  in  answer  to  the  Examina- 
Q  Officer's  questions,  that  he  understood  (R.  Ex. 
p.  1  and  6).  That  officer  also  stated  that  he  had 
difficulty  in  making  himself  understood  (R.  Ex. 
.   It  is  not  surprising  that  appellant  could  under- 
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stand  the  English  language,  as  the  record  shows  t} 
appellant  had  spent  some  26  years  in  this  country. 

Appellant  makes  much  of  his  answer,  "Just 
little  bit"  to  the  question  "Do  you  understand  1 
English  language?"  (R.  Ex.  B,  p.  1).  However,  tl 
answer  is  torn  completely  out  of  context.  This  hej 
ing  and  the  prior  hearing  taken  in  their  entire 
amply  show  his  understanding  and  the  lack  of  ne 
for  an  interpreter. 

RIGHT  TO  COUNSEL 

Appellant  was  advised  of  his  right  to  counsel 
August  6,  1953  (R.  Ex.  A,  p.  5)  and  thereafter  h 
ten  days  to  procure  same.  On  August  17,1953, 
expressly  stated  that  he  did  not  desire  to  be  rep: 
sented  (R.  Ex.  B.  p.  2).  Such  a  statement  amoui 
to  a  legal  waiver  of  the  right  to  counsel.  U.  S.  ex 
Mustafa  v.  Pederson,  207  F.  (2d)  112  (C.A.  'i 
U.  S.  V.  Burmaster,  24  F.  (2d)  57  (C.A.  8) ;  Di  C 
tanzo  V.  Uhl,  6  F.  Supp.  791  (D.C.  N.Y.). 

Even  if  appellant  had  not  been  informed  of  ] 
right  to  counsel  or  the  same  had  been  denied  hi 
there  could  be  no  prejudicial  error  since  all  the  fa'i 
brought  out  at  the  hearing  were  admitted  to  be  trr 
This  Court  in  Sumio  Madokaro  v.  Del  Guercio,  11 
F.   (2d)   164,  cert,  denied  322  U.S.,  764,  held  tl" 
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jre  all  the  facts  elicited  at  the  hearing  relevant  to 
ortation  are  admitted  to  be  true,  failure  to  have 
nsel,  if  error,  like  other  errors,  may  not  be  pre- 
Icial. 

It  should  be  noted  that  appellant  was  represent- 
3y  counsel  for  purposes  of  appeal  and  that  at  no 
fe  subsequent  to  the  decision  of  the  Inquiry  Officer 
;  any  request  made  for  the  consideration  of  any 
itional  factual  matter  or  for  a  rehearing. 

IV 
THE  APPELLANT  IS  AN  ALIEN 

Appellant  advances  the  argument  that  he  is  not 
1  an  alien  and  for  this  reason  the  deportation  pro- 
ving must  fail  for  lack  of  jurisdiction.  It  is  ad- 
ed  that  appellant  was  a  national  of  the  United 
tes  residing  in  this  country,  on  July  4,  1946,  the 
il  effective  date  of  the  Philippine  Independence 
,  of  1934,  48  Stat.  456.  However,  appellant  denies 
application  of  this  act  to  change  the  status  of  his 
■dence  in  the  United  States  subsequent  to  July 
L946. 

Appellant's  argument  is  not  novel,  similar  ques- 
is  of  status  have  been  decided  adversely  to  this 
ument,  in  three  decisions  handed  down  by  this 
rt.     Cahehe  v.  Acheson,  183  F.   (2d)   796;  Man- 

r 
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gaoang  v.  Boyd,  205  F.  (2d)  553  and  Gonzales  v.  Bt 
her,  207  F.  (2d)  398,  Rev.  347  U.S.  637,  on  otl 
grounds.  In  the  Cabebe  case  this  Court  examined 
some  detail  the  statutory  development  of  Philippi 
Independence  and  the  attendant  treatment  of  persoi 
rights.  The  Court  noted  that  the  Philippine  Int 
pendence  Act  supra,  provided  that  citizens  of  1 
Philippines  who  are  not  citizens  of  the  United  Sta 
shall  be  considered  as  if  they  were  aliens,  and  b 
that  this  provision  was  also  intended  to  apply 
Filipino  residents  in  the  United  States  on  July  4, 19-) 

Appellant,  considering  the  interpretation  of  1 

above  act  by  this  Court,  now  apparently  challenj 

the  constitutionality  of  this  statute  as  interpreted 

the  above  decisions.    Appellant's  argument  is  bas 

on  a  very  tenuous  assumption  that  appellant's  stat 

prior  to  July  4,  1946,  as  a  national  of  the  Unil 

States  had  to  be  either  a  status  of  citizenship  or- 

alienage.    The  Cabebe  opinion,  supra,  appears  to  a 

quately  dispose  of  this  problem  when  at  page  797. 

is  said: 

"Accordingly,  it  was  realized  that  while  all  c: 
zens  of  the  United  States  were  nationals,  not 
nationals  were  citizens.  A  hybrid  status  J 
peared,  the  so-called  "non-citizen  national." 

Again,  the  position  taken  by  the  8th  Circuit 
the  case  of  Gancy  v.  U.  S.,  149  F.  (2d)  788,  cert.  < 


1 


I 
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I,  326  U.S.  767,  which  held  that  a  Filipino  resi- 
:  in  the  continental  United  States  was  subject  to 
Alien  Registration  Act  of  1940,  shows  the  incon- 
incy  in  appellant's  contention  that  his  status  was 
tical  to  that  of  citizenship.  That  Court  at  page 
stated : 

"Manifestly,  the  natives  of  the  Philippine  Islands 
did  not  become  citizens  of  the  United  States  by 
virtue  of  the  Treaty  of  Paris,  and  unless  Con- 
gress, which  has  the  sole  power  to  provide  for 
naturalization  has  conferred  citizenship  upon 
them,  it  would  seem  clear  that  they  must  still 
be  aliens  whatever  other,  rights  or  privileges 
as  American  nationals  they  may  enjoy." 

Appellant  is  admittedly  not  a  native  born  citi- 
nor  has  he  applied  for  naturalization ;  therefore, 

status  as  a  citizen  can  only  be  argued  to  arise 
i 

Dugh  some  Congressional  enactment  having  auto- 
tic  application  to  persons  in  appellant's  position, 
igress  has  the  sole  power  to  provide  for  naturali- 
ion,  Gancy  v.  U.  S.  supra. 

Appellant  can  point  to  no  such  Congressional  ex- 
ssion,  and  in  fact  the  only  provision  pertinent  to 
\  inquiry  is  contained  in  The  Philippine  Independ- 
e  Act  of  1934,  supra,  wherein  it  was  expressly  de- 
•ed  that  Filipinos  who  were  not  already  citizens 
;he  United  States  should,  for  purposes  of  immigra- 
1  acts,  be  considered  aliens. 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  s 
mitted  that  the  judgment  below  should  be  affirm 
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L 

The  Legislative  History  and  Judicial  Interpretation 
of  Section  212(d)(7)  Precludes  Its  Application  to 
Mainland-Resident  Aliens,  Such  as  Appellant, 
Returning  From  a  Business  Sojourn  to  Alaska. 

Appellee  contends  that  Alaska  was  converted  by  Section 
212(d)(7)  of  the  Immigration  Act  of  1952'  into  a  "for- 
eign place,"  and  that  therefore,  when  appellant  left  that 


^Immigration  and  Nationality  Act  of  1952,  66  Stat.  182.  8  U.  S. 
C.  1182(d)(7),  hereinafter  referred  to  as  "the  Act,"  or  the  "Act 
of  1952." 
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territory,  he  "departed  a  foreign  port."  A  priori,  accord- 
ing to  appellee,  appellant's  return  to  his  home  in  the  United 
States  was,  for  immigration  purposes,  a  new  entry,  and 
hence,  appellant  is  excludable. 

Although  the  Government's  argument  is  elegantly  fitted 
in  crusty  nautical  metaphor,  unhappily  the  premises  upon 
which  it  is  anchored  proceeds  from  a  misunderstanding 
of  the  legislative  history,  Congressional  intent  and  judicial 
interpretation  of  Section  212(d)(7),  and  its  predecessor. 

For  many  years,  migration  to  American  possessions, 
particularly  Hawaii,  was  encouraged  as  a  matter  of  official 
policy.^  Immigration  laws  and  their  enforcement  in  those 
areas  were  relaxed  as  a  measure  of  migratory  inducement. 
It  soon  became  apparent,  however,  that  no  sooner  had  the 
alien  gained  lawful  admission  to  the  Islands  than  he  would 
use  this  device  as  a  means  of  entering  the  mainland.*  To 
forestall  this  evasion  of  Congressional  intent,  this  Court, 


^Senate  Report  1515,  81st  Cong.,  2d  Sess.,  at  p.  671. 
^Savoretti  v.  Voiler,  214  F.  2d  425,  428. 

With  respect  to  the  1917  Immigration  Act,  predecessor  to  the 
1952  Act  (which  modifies  the  1917  Act,  by  merely  adding  Alaska 
to  insular  possessions),  the  following  is  noteworthy: 

On  March  19,  1914,  the  Secretary  of  Labor,  W.  B.  Wilson, 
suggested  an  amendment  to  H.  R.  6060,  which  later  became  the 
1917  Immigration  Act.  As  originally  drafted,  Section  2  of  the 
1917  Act  did  not  contain  the  words  "or  any  insular  possession  of 
the  United  States"  (following  the  words  Canal  Zone).  This  addi- 
tion was  suggested  by  the  Secretary  of  Labor  with  the  following 
comment  (S.  Doc.  451,  63d  Cong.,  2d  Sess.)  : 

"The  coming  of  aliens  coastwise  to  the  mainland  from  the 
insular  possessions — particularly  of  Asiatic  aliens  from  the 
Philippine  Islands — has  become  a  matter  of  grave  concern.  It 
is  believed  that  the  simple  change  in  the  law  here  suggested 
would  provide  a  remedy  as  under  the  law  so  amended,  the 
insular  possessions  could  not  be  used  as  a  stepping-stone  to  the 
mainland  by  aliens  of  classes  whose  entry  to  the  mainland  would 
be  regarded  by  all  as  undesirable,  but  whose  admission  to  the 
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in  Healy  v.  Backus,  221  Fed.  358,  devised  the  so-called 
conditional  entry  theory.  That  case  involved  the  right 
of  the  Immigration  Commissioner  to  "adopt  rules  for  an 
alien's  admission  to  the  insular  possessions,  and  then  re- 
quire further  examination,  if  he  proceeded  to  the  main- 
land, as  a  test  for  his  right  to  enter  the  continent."  (P. 
363.)  Holding  in  the  affirmative,  this  court  reasoned 
that: 

"aliens  (might)  be  likely  to  become  public  charges 
on  the  mainland  w^hen  such  would  not  be  the  case 
with  them  were  they  to  remain  in  the  insular  posses- 
sions    .     .     ."     (P.  363.) 

Subsequently,  in  its  1917  Immigration  Act,^  Congress 
incorporated  the  rationale  espoused  in  Healy  v.  Backus 
(see  Footnote  3).  Alaska,  however,  was  regarded  as  the 
Continental  United  States  rather  than,  like  Hawaii,  as  an 
insular  possession.  (Appellee's  Br.  p.  15.)  Its  inclusion 
within  Section  212(d)(7)  of  the  Act,  therefore,  appears  to 
have  been  intended  as  a  sop  to  Hawaiian  delegates  who 


Philippines,  for  instance,  might  not  be  considered  inadmissible 
by  the  authorities  in  charge  of  the  enforcement  of  the  Immigra- 
tion laws  in  those  Islands." 

The  suggestion  of  the  Secretary  of  Labor  was  approved,  for  the 
following  appears  in  Senate  Report  355,  63rd  Congress,  2d  Session : 
"On  page  2,  line  3,  following  the  words  'the  Canal  Zone,' 
insert  'or  any  insular  possession  of  the  United  States,  so  as 
to  make  it  perfectly  clear  that  the  admission  of  an  alien  to 
the  insular  possessions  does  not  privilege  such  aliens  to  come 
to  the  mainland  without  examination.  The  necessity  for  the 
provision  is  the  fact  that  aliens  are  using  the  insular  territor>- 
(particularly  the  Philippines  and  Hawaii)  as  'stepping-stones' 
to  the  continent.  (See  letter  of  Secretary  of  Labor,  S.  Doc. 
451,  pp.  3-4.)"     (Italics  supplied.) 

*For  the  convenience  of  the  court,  the  pertinent  provisions  of 
Section  1  of  the  Immigration  Act  of  1917,  and  its  counterpart  in 
the  Immigration  and  Nationality  Act  of  1952,  Section  212(d)(7), 
are  set  out  in  comparative  form  in  the  appendix. 


protested  that  the  proposed  act  discriminated  against  aliens 
residing  permanently  in  Hawaii. 

Nowhere  is  this  more  clear  that  in  the  colloquy  between 
Delegate  Farrington  of  Hawaii,  and  Representative  Wal- 
ter, co-author  of  the  1952  Act.  A  careful  reading  of  this 
debate  (cited  in  Appellee's  Br.  at  pp.  17-19)  reveals  that 
Farrington  and  Walter  were  not  discussing  mainland- 
resident  aliens,  but  rather  aliens  residing  in  Hawaii  who 
were  attempting  to  gain  admission  here.  Indeed,  Far- 
rington was  not  interested  in  aliens  who  lived  on  the 
Continent.  And  Representative  Walter  appears  to  have 
been  only  concerned  about  aliens  "who  have  never  been 
properly  screened."  (98  Cong.  Rec.  4406.)  Moreover, 
Congressman  Walter's  reply  to  Delegate  Farrington  was 
merely  a  reiteration  of  the  rule  in  Healy  v.  Backus,  supra. 

It  is  equally  obvious,  from  the  report  accompanying  the 
final  version  of  the  bill,^  that  Congress  had  no  motive  for 
including  Alaska  other  than  to  equate  that  territory  with 
Hawaii  in  the  context  of  Healy  v.  Backus,  for  at  page  14 
the  report  reads: 

"Section  212(d)(7)  of  the  bill  continues  in  effect 
the  special  procedures  applicable  to  aliens  who  travel 
from  the  land  zone,  territories,  or  outlying  posses- 
sions to  the  Continental  United  States  or  any  other 
territory  under  the  jurisdiction  of  the  United  States. 
Under  the  bill  such  procedures  will  also  be  applicable 
to  aliens  traveling  from  Alaska  to  Continental 
United  States."    (Italics  supplied.)® 


5 


S.  Rep.   1137,  82d  Cong.,  2d  Sess. 

«H.  Rep.   1365,  82d  Cong.,  2d   Sess.,  p.   53,   is  substantially  in 
accord. 
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What  special  procedure  is  Congress  alluding  to?    Mani- 
festly, the  practice  summed  up  in  S.  Rep.  1515/  at  p.  658: 

"Generally  aliens  who  have  been  lawfully  admitted 
to  any  of  our  insular  possessions  (except  the  Canal 
Zone)  are  not  admissible  to  the  continental  United 
States  (which  includes  Alaska  for  control  purposes) 
or  any  other  territory  subject  to  the  jurisdiction  of 
the  United  States,  unless  such  aliens  can  satisfy  the 
Immigration  and  Naturalization  Service  that  they 
are  not  inadmissible  under  the  exclusionary  provisions 
of  the  Act  of  1917.  Such  aliens  are  thus  considered 
as  proceeding  from  a  foreign  area  to  the  United 
States  as  far  as  immigration  provisions  of  the  Act 
of  1917  are  concerned.  .  .  .  Alien  residents  of 
the  continental  United  States  are  not  subject  to  the 
exclusionary  provisions  of  the  Act  of  1917  when 
traveling  from  the  continental  United  States  to  any 
of  our  insular  possessions  and  return."  (Italics 
supplied.) 

This  interpretation  was  attacked  by  the  Government  as 
without  "support  in  any  statute  administrative  construc- 
tion, or  decision,  and  appears  to  be  erroneous"  (Appellee's 
Br.  p.  24,  Footnote  10).^    Nevertheless,  the  report  makes 


"^In  the  late  forties,  the  Senate  appropriated  $335,000  for  a  "full 
and  complete  investigation  of  our  entire  immigration  service."  The 
Immigration  Service  cooperated  fully,  and  the  committee  received, 
among  other  things,  memoranda  from  various  immigration  officers 
regarding  their  practice  and  procedure  (S.  Rep.  1515,  81st  Cong.. 
2d  Sess.,  pp.  1-3).  The  result  of  this  project  was  the  massive, 
925  page  Senate  Report  1515  now  being  cited. 

^Be  that  as  it  may,  the  report  nonetheless  reflects  Congressional 
opinion  as  to  what  the  law  and  practice  was  prior  to  the  1952  Act. 
It  was  this  impression  that  Congress  believed  w'as  "continued  in 
effect"  by  Section  212(d)(7)  of  the  Act.  See:  S.  Rep.  1137, 
82d  Cong.,  2d  Sess.,  p.  14,  and  H.  Rep.  1365,  82d  Cong..  2d  Sess., 
p.    53.     It   was   this  thought   also   wliich   prompted   Representative 


further  reference  to  these  "special  procedures"  at  page 

660: 

"An  alien  resident  of  the  United  States,  who  visits 
Hawaii  and  wishes  to  return  to  the  mainland,  is  issued 
a  form  which  shows  the  port  and  date  of  original 
arrival  in  the  United  States,  and  the  claimed  status. 
He  is  not  required  to  present  a  passport  or  visa  when 
traveling  between  the  continental  United  States  and 
any  outlying  insular  possession  of  the  United  States 
or  when  traveling  from  one  insular  possession  to  an- 
other."* 


Walter,  coauthor  of  the  Act,  to  in  effect  remark  in  debate  in 
defense  of  this  provision  that  permanent  residents  of  the  United 
States  "can  come  to  the  mainland."    See:  App.   Op.  Br.  p.  22. 

The  administrative  decision,  Matter  of  O'D,  3  I.  &  N.  Dec.  632, 
is  correctly  cited  by  appellee  as  a  contrary  interpretation.  Yet, 
this  interpretation  does  not  mitigate  the  significance  of  the  Con- 
gressional version  for  it  appears  to  have  been  adopted  only  after 
a  lapse  of  32  years  from  passage  of  the  1917  Act,  and  moreover, 
the  decision  apparently  was  not  communicated  to  the  Senate  Com- 
mittee when  it  was  investigating  all  phases  of  immigration  practice 
(see:  footnote  7,  supra),  nor  apparently,  to  the  President's  Com- 
mission on  Immigration  and  Naturalization  (see  footnotes  10  and 
11,  supra).  Certainly  no  mention  of  it  is  made  in  any  of  the  reports 
regarding  the   1952   Immigration  Act. 

It  is  interesting  to  note  also,  that  in  the  Government's  brief  in 
Brownell  v.  Rubinstein,  October  Term,  1953,  No.  300,  a  different 
attitude  to  S.  Rep.   1515  is  displayed.     It  is  there  stated: 

"In  the  comprehensive  1950  Report  of  the  Senate  Committee 
on  the  Judiciary  (Senate  Report  1515,  81st  Cong.,  2nd  Sess.) 
entitled  'the  Immigration  and  Naturalization  System  of  the 
United  States'  and  which  embodies  the  congressional  under- 
standing of  existing  law  upon  which  the  1952  Act  was  predi- 
cated, it  was  stated  .  .  ."  (Italics  supplied.)  (Pet.  Br. 
p.  35;  see  also,  pp.  8,  19  and  33.) 

»The  report  cites  former  8  C.  F.  R.  176-202 (g),  12  F.  R.  9987, 
9988,  regarding  local  documents.  Similar,  although  not  identical, 
provisions  appear  in  8  C.  F.  R.  211.2(c),  17  F.  R.  11483. 
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It  is  noteworthy,  too,  that  the  President's  Commission 
on  Immigration  and  NaturaHzation^''  at  no  point  suggests 
that  the  1952  Act  was  meant  to  apply  to  the  mainland- 
resident  aliens  visiting  Hawaii  or  Alaska.  Rather,  in  fact, 
the  Commission  thought,  like  Congress,  that  the  1952  Im- 
migration Act: 

"continued  this  policy  and  extended  it  to  Alaska, 
which  was  not  previously  included,"  (Commission 
Report,  at  p.   183), 

and  that: 

"This  discrimination  against  the  inhabitants  of  the 
possessions  of  the  United  States  seem  to  be  unsound." 
(Commission  Report,  p.  184.)" 

Not  only,  then,  is  there  no  explicit  statement  anywhere 
in  the  debates  or  Committee  reports  equating  mainland- 
resident  aliens  to  those  living  on  our  territories  and  pos- 
sessions, but  the  Congressional  discussion,  and  indeed,  the 
very  Government  officials  responsible  for  the  enforcement 
of  the  Immigration  program,  support  the  view  of  Senate 
Report  1515  (p.  658)  that  Section  212(d)(7)  of  the  Act 
does  not  apply  to  aliens  residing  on  the  mainland. 


^^'A  Commission  was  appointed  by  the  President  on  September 
4,  1952,  pursuant  to  Executive  Order  10392  to  study  and  report 
on  the  immigration  and  naturalization  laws  and  policies  of  the 
United  States.  Its  findings  and  recommendations  are  contained  in 
the  319  page  report  entitled:  Whom  We  Shall  Welcome,  from 
which  the  next  two  quotations  cited  in  the  main  brief  are  taken. 

^^In  this  connection,  it  is  interesting  to  observe  that  some  of  the 
seven  members  constituting  the  Commission  are  or  were  intimately 
associated  with  the  enforcement  of  the  1917  Act  and  the  1952  Act. 
For  example,  Thomas  G.  Finucane  is  Chairman  of  the  Board  of 
Immigration  Appeals ;  Earl  G.  Harrison  is  a  former  Immigration 
Commissioner ;  Philip  B.  Perlman,  former  Solicitor  General ;  and 
Adrian  S.  Fisher  was  formerly  counsel  to  the  Secretary  of  State. 


Appellee  seeks  to  root  the  third  peduncle  of  its  argu- 
ment in  the  judicial  concept  of  "entry."  Appellee  con- 
tends that  whenever  an  alien  leaves  the  United  States, 
he  has  no  vested  right  to  re-enter,  and  some  cases  are 
cited  purporting  to  support  this  proposition.  But  notably, 
these  authorities  deal  either  with  aliens  entering  the  United 
States  for  the  first  time,^^  or  with  aliens  returning  to  the 
United  States  from  a  visit  abroad — i.e.,^^  from  a  place 
outside  the  (statutorily  defined)  United  States.  (Cf. 
Claussen  v.  Day,  279  U.  S.  398,  401.) 

The  "original  entry"  (or  "conditional  entry")  cases  cited 
in  Footnote  12,  supra,  simply  effectuate  the  express  legisla- 
tive policy  of  obviating  the  use  of  American  possessions 
by  aliens  as  "stepping  stones"  toward  gaining  lawful  ad- 
mission to  the  mainland.  (See:  Savoretti  v.  V oiler,  214 
F.  2d  425,  428.)  Alien  residents  of  American  possessions 
and  territories  making  their  initial  entry  into  the  Continen- 
tal United  States  must  first  undergo  a  pre-entry  screen- 
ing. On  the  other  hand,  the  so-called  "re-entry"  cases, 
cited  in  Footnote  13,  supra,  have  dealt  exclusively  with 
aliens  departing  from  the  United  States  for  foreign  coun- 
tries (usually  their  homeland),  and  seeking  thereafter  to 


^^Karamoto  v.  Burnett,  68  F.  2d  278;  Matsuda  v.  Burnett,  68 
F.  2d  272. 

^^The  Chinese  Exclusion  Case,  130  U.  S.  581 ;  Lem  Moon  Sing 
V.  United  States,  158  U.  S.  538;  Lapina  v.  Williams,  232  U.  S.  78; 
Lewis  V.  Frick,  233  U.  S.  291;  Claussen  v.  Day,  279  U.  S.  398; 
Polymeris  v.  Truedell,  284  U.  S.  279;  Stapf  v.  Corsi,  287  U.  S. 
129;  Volpe  v.  Smith,  289  U.  S.  422;  Shaughnessy  v.  Mezei,  345 
U.  S.  206;  Sugimoto  v.  Nagle,  38  F.  2d  307;  Schlimmgen  v.  Jordan, 
164  F.  2d  633;  Schoeps  v.  Carmichael,  \77  F.  2d  391.  Note: 
Cases  such  as  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698,  and 
Kaloudis  v.  Shaughnessy,  180  F.  2d  489,  go  to  the  questions  of  the 
power  of  Congress  to  exclude  or  expel  aliens  rather  than  attempting 
to  interpret  or  define  the  term  "entry." 


return  here.  Neither  of  these  situations  is  up  for  con- 
sideration now.  Indeed,  on  the  few  occasions  when  the 
instant  question  has  been  submitted  for  judicial  determina- 
tion, the  courts  have  held,  with  but  one  (distinguishable) 
exception,^*  that  alien  residents  returning  from  an  Ameri- 
can possession  have  not  made  an  "entry."^^ 

But,  even  if  the  appellee  is  correct  in  his  contention 
generally,  the  courts  of  this  circuit  have  carved  out  a 
significant  and  pertinent  exception.  In  those  instances 
where  the  alien's  occupation  carries  him  without  the  boun- 
daries of  the  Continental  United  States,  his  return  to  the 
mainland  while  in  pursuit  of  that  employment  has  in- 
variably been  regarded  as  not  an  entry  within  the  meaning 
of  the  deportation  and  exclusion  laws.  {Weedin  v.  Okada 
(C.  C.  A.  9),  2  F.  2d  321;  Petition  of  Hersvik  (D.  C. 
S.  D.  Cal.),  1  F.  2d  449;  Ex  parte  Nagata  (D.  C.  S.  D. 
Cal),  11  F.  2d  178;  £.r  parte  Saito  (D.  C.  W.  D. 
Wash.),  18  F.  2d  116.)  Moreover,  this  view  has  appar- 
ently been  accepted  by  the  Supreme  Court  (Chew  v.  Cold- 
ing,  344  U.  S.  590),  as  well  as  by  the  Fifth  Circuit 
(Savoretti  v.  V oiler,  214  F.  2d  425),  and  the  District 
Court  for  the  District  of  Columbia  (Taran  v.  Brownell, 
No.    3494-53    (Nov.    24,    1954)). 


^HLWU  V.  Boyd,  111  Fed.  Supp.  802;  complaint  ordered  dis- 
missed by  the  Supreme  Court  for  failure  to  present  a  justiciable  con- 
troversy (347  U.  S.  222).  Note:  This  case  was  heard  by  a  three- 
judge  District  Court,  but  none  of  the  legislative  history  of  Section 
212(d)  (7)    was  presented  to  that  court. 

^^Savoretti  v.  V oiler  (C.  C.  A.  5),  214  F.  2d  425;  Taran  v. 
Brownell  (D.  C.  D.  C),  No.  3494-53  (Nov.  24,  1953).  Compare 
also:  Dclgadillo  v.  Carmicliael,  332  U.  S.  388;  Kwong  Hai  Chew  v. 
Colding,  344  U.  S.  590;  Carmichael  v.  Delaney,  170  F.  2d  239; 
DiPasquule  v.  Karmuth,  158  F.   2d  878. 


—lo- 
in any  event,  the  courts  seemingly  have  now  called  a 
halt  to  the  "propagation  of  (the)  extreme  view"^*  at  pre- 
cisely the  posture  in  which  appellant's  case  is  poised  here. 
(Savoretti  v.  Voiler  (C.  C.  A.  5),  214  F.  2d  425:  Taran 
V.  Brownell  (D.  C.  D.  C),  No.  3493-53  (Nov.  24, 
1953).)  Both  of  these  cases  involved  mainland-resident 
aliens  returning  to  the  States  after  visits  to  Puerto  Rico." 
In  both  instances,  the  court  was  faced  with  a  statutory 
construction  problem  almost  identical  to  the  one  presented 
here.^*  The  Government,  of  course,  argued  then  (in  the 
Voiler  case,  at  least),  as  it  does  now,  that  the  language 
of  the  Act  ought  to  be  given  its  ordinary,  everyday  sense 
{Barber  v.  Gonzales,  347  U.  S.  at  640)  ;  that  the  words 
"leave"  and  "come"  (in  the  1917  Act)  should  be  construed 
as  applicable  to  mainland-resident  aliens  journeying  be- 
tween the  Continent  and  American  territories.^* 


^^CarmkJmel  v.  Delaney,  170  F.  2d  239,  242. 

^■^In  both  cases,  the  alien  had  been  convicted  of  crimes  involving 
moral  turpitude,  and  was  not  otherwise  deportable  because  his  con- 
victions post-dated  his  original  entry  by  more  than  five  years. 
(Immigration  Act  of   1917,  Sec.   19.) 

^^See :  Appendix  for  a  comparative  view  of  the  two  statutory  sec- 
tions herein  involved.  Additionally,  Section  19  of  the  1917  Act 
states  that  the  deportation  provisions  of  that  section: 

"shall  also  apply  to  the  cases  of  aliens  who  come  to  the  main- 
land of   the   United    States    from   insular   possessions   thereof. 

It  is  readily  seen  that  the  critical  terms  "leave"  and  "come"  or 
"enter"  were  of  as  much  significance  in  those  cases  as  they  are  in 
the  instant  one.  Moreover,  an  examination  of  the  briefs  filed  by 
appellee  and  api:)ellant  in  the  Voiler  case  reveals  that  both  parties 
raised  substantially  the  same  points  and  the  same  issues  as  are 
here  in  controversy  (the  nationality  point  excepted),  including  the 
contention  that  the  Congressional  impression  of  the  law  is  "errone- 
ous."    (Govt.  Br.  in  Voiler,  at  pp.  8-9.) 

"Government's  Brief  in  Savoretti  v.  Voiler,  supra,  at  pp.  7-13. 
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But  both  courts  flatly  rejected  this  interpretation,  rea- 
soning that  Voiler  and  Taran,  in  traveHng  to  Puerto 
Rico,  by  definition  never  left  the  United  States,  and  there- 
fore could  not  have  entered  the  United  States  within  the 
meaning  of  the  Act.^"  See  also:  Gonzales  v.  Williams, 
192  U.  S.  1,  at  p.  16,  holding  that  in  traveling  from 
Puerto  Rico  to  the  United  States,  "Gonzales  was  not  a 
passenger  from  a  foreign  port  .  .  .;"  and,  Air  Trans- 
portation Association  of  America  v.  Browncll,  124  Fed. 
Supp.  909,  where: 

"The  Court  is  of  the  opinion  that  there  is  no  basis 
for  treating  ports  in  Hawaii,  Alaska  and  Puerto 
Rico  as  foreign  ports.  They  are  part  of  the  United 
States  of  America."     (P.  910.) 

Yet,  the  very  most  that  the  Government  can  properly 
say  about  Section  212(d)(7),  in  light  of  an  apparent 
conflict  in  its  meaning,  is  that  it  is  ambiguous  and  uncer- 
tain; its  exact  requirement  is  left  in  doubt.^°^  In  such  cir- 
cumstances, deportation  statutes  deserve  strict  construc- 
tion for  "as  a  practical  matter  they  may  inflict  the  equiva- 
lent of  banishment  or  exile  !"^^    {Barber  v.  Gonzales,  347 


20 Accord:  IVeedin  v.  Okada  (C.  C.  A.  9).  2  F.  2d  321;  Petition 
of  Hersvik  (D.  C.  S.  D.  Cal.),  1  F.  2d  449;  Ex  parte  Nagata 
(D.  C.  S.  D.  Cal.),  11  F.  2d  178;  Ex  parte  Saito  (D.  C.  W.  D. 
Wash.),  18  F.  2d  116. 

^''^Unfortunately,  the  1952  Immigration  Act  lacks  the  preciseness 
that  legislation  should  have.  Professor  Max  Rheinstein  of  the  Chi- 
cago University  Law  School  contends  that  "it  is  an  abomination  on 
the  English  language  *  *  *  worse  than  the  Code  of  Internal 
Revenue."  Former  Attorney  General  McGranery  testified  that  the 
Act  contained  numerous  ambiguities.  Hearings  before  the  Presi- 
dent's Conunission  on  Immigration  and  Naturalization  (1952),  pp. 
774,  1350. 

2^The  fact  that  this  is  an  exclusion  proceeding  is  immaterial  since 
the  effect  is  the  same.  {Carmichael  v.  Delaney,  170  F.  2d  239, 
245.) 


I 
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U.  S.  637;  Galvan  v.  Press,  347  U.  S.  522;  Fong  Hawi 
Tan  V.  Phelan,  333  U.  S.  6;  Delgadillo  v.  Carmichael,  332 
U.  S.  388.)  Therefore,  "in  the  absence  of  expHcit  lan- 
guage showing  a  contrary  Congressional  intent,  we  must 
give  technical  words  in  deportation  statutes  their  usual- 
technical  meaning."  {Barber  v.  Gonzales,  supra,  at  p.i 
643.) 

As  a  matter  of  fact,  this  very  court  has  shown  no  hesi- 
tancy in  obviating  harsh,  punitive  consequences  ensuingj 
from  the  kind  of  strained  interpretation  of  "entry"  as  that 
advocated  by  the  Government  here.     In  Gonsales  v.  Bar- 
ber, 207  F.  2d  398,  at  p.  402,  this  court  "recognized  the, 
fact  that  (its)  definition  of  the  word  'entry'  (was)  not  its- 
plain  and  obvious  meaning,  but   .   .    .   also  recognized  that! 
the  word  had  become  a  word  of  art."     This  was  also  the 
construction  adopted  by  the  Supreme  Court   {Barber  v.. 
Gonzales,  347  U.   S.  637)  ;^^  and  which  was  cited  withi 
approval  by  the  Fifth  Circuit  in  Savor etti  v.   V oiler,  2144 
F.  2d  425,  Footnote  4. 

Similarly,  when  this  court,  in  an  exclusion  proceeding,, 
was  again  confronted  with  the  dual  concept  of  "entry,"' 
it  resolved  the  question  in  favor  of  the  alien  because: 

".  .  .  We  are  not  disposed  to  believe  that  Con- 
gress intended  so  monstrous  an  application  of  thai 
statute." 

{Carmichael  v.  Delaney,  170  F.  2d  239,  243.) 

That  a  more  liberal  approach  to  a  law  which  "bristled! 
with  severities"^^  was  welcomed  by  this  court  is  apparentt 
from  Judge  Healy's  observation  in  the  Delaney  case  that : 

i 


^^Rather  than  "reversed  on  other  grounds"  as  indicated  in  appel- 
lee's brief  at  page  58. 

^'■^Harisiades  v.  Shaughnessy,  342  U.  S.  580;  Sigurdson  v.  Lan- 
don,  215  F.  2d  791,  798. 


i 
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".  .  .  in  Delgadillo  v.  Carinichael,  supra,  the  (Su- 
preme) Court  brought  a  needed  measure  of  restraint 
into  the  interpretation  of  the  law  on  the  subject." 
(P.  242.)'* 

and  from  his  comments  regarding  the  alternative  view, 

at  p.  245 : 

_  "Throughout  history  banishment  or  exile  has  been 

r  looked  upon  as  a  penalty  little  less  dreadful  than 
death.  To  one  in  appellee's  situation  exclusion  is  in 
substance  and  practical  effect  the  equivalent  of  ban- 
ishment. It  involves  the  same  severance  from  home 
and  existing  ties  that  the  individual  suffers  who  is 
expelled  from  the  country  in  a  proceeding  to  deport. 
There  is  no  difference  in  their  loss  of  freedom  of 
movement  or  in  the  nature  of  the  hardships  they  are 
called  upon  to  undergo.  The  sole  distinction  resides 
in  the  mere  matter  of  nomenclature.  The  distinction, 
we  think,  is  of  no  moment  insofar  as  concern  the 
Constitutional  guaranty  of  due  process  of  law." 

Moreover,  this  same  concern  for  the  incongruities  of 
the  deportation  laws  seems  to  underlie  the  circuit's  ra- 
tionale in  Del  Guerico  v.  Gahot,  161  F.  2d  559,  at  561, 
and  in  Mangaoang  v.  Boyd,  205  F.  2d  553  (both  involving 
construction  of  the  term  "entry"),  as  it  did  in  the  2nd 
Circuit  opinion  in  Di  Pasquale  v.  Karnuth,  158  F.  2d  878 
(also  an  "entry"  case). 

But  the  manifest  injustice  resulting  from  accepting  ap- 
pellee's version  of  "entry"  is  primarily  in  its  consequences 
to  appellant.  For  the  Government  proposes  to  punish 
appellant  simply  for  pursuing  his  occupation  in  Alaska, 
rather  than  in  Oregon  or  California.  This  result  is  out- 
rageous not  only  because  it  impugns  to  Congress  a  legis- 


2*In  fact,  it  would  appear  that  this  court  felt  constrained  to  ren- 
der the  holding  it  did  in  the  Delgadillo  case  primarily,  if  not  solely, 
because  of  precedent  Supreme  Court  rulings. 


! 
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lative  purpose  for  which  there  is  no  evidentiary  basis,  but 
because  it  in  fact  flaunts  an  express  Congressional  defi- 
nition of  "United  States"  which  specifically  incorporates 
Alaska  (Sec.  101  (a)  (38)  of  the  Act)— a  definition,  by 
the  way,  upon  which  the  appellant  was  entitled  to  rely  in 
following  his  vocation  to  Alaska.  (See:  Carmichael  v. 
Delaney,  supra;  Savoretti  v.  Voiler,  supra;  Taran  v. 
Brownell,  supra.) 

Furthermore,  "the  right  to  work  is  the  right  to  eat,  to 
live  in  freedom,  to  hold  property."  (Barsky  v.  Board  of 
Regents,  347  U.  S.  442,  472  (dissenting  opinion  of  Jus- 
tice Douglas).)  But,  the  "right  to  eat"  should  not  be  con- 
ditioned upon  the  nature  of  one's  occupation.  Yet,  the 
Government  is  saying,  post  facto,  that  appellant  is  to  be 
forever  exiled  not  for  a  crime  he  may  have  committed 
(and  for  which  he  was  already  punished) ;  not  for  taking 
a  lark,^^  but  for  "being  hungry."^^  Obviously  Congress 
intended  no  such  iniquity,  and  the  courts  will  not  tolerate 
it.  The  poignant  language  of  Judge  Learned  Hand  cries 
out  for  application  here: 

".  .  .  Caprice  in  the  incidence  of  punishment 
is  one  of  the  indicia  of  tyranny,  and  nothing  can  be 
more  disingenuous  than  to  say  that  deportation  in 
these  circumstances  is  not  punishment.  It  is  well  that 
we  should  be  free  and  rid  ourselves  of  those  who 
abuse  our  hospitality;  but  it  is  more  important  that 
the  continued  enjoyment  of  that  hospitality  once 
granted,  shall  not  be  subject  to  meaningless  and  ir- 
rational hazards."  (Di  Pas  quale  v.  Karnuth,  supra, 
at  p.  879.) 


^^Compare:  Di  Pasquale  v.  Karnnth  (C.  C.  A.  2),  158  F.  2d  878; 
Savoretti  v.  Voiler,  214  F.  2d  425. 

2«Compare:  Kzvong  Hai  Chezv  v.  Colding,  347  U.  S.  590; 
Takahashi  v.  Fish  and  Game  Commission,  334  U.  S.  410;  Truax 
V.  Raich,  239  U.  S.  33. 
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II. 

Appellant  Is  a  Citizen  of  the  United  States,  or  at 
Least  a  National  Thereof,  and  Hence  May  Not 
Be  Excluded  or  Deported. 

Appellee  has  apparently  misconceived  the  thrust  of  ap- 
pellant's opening  remarks  respecting  his  status.  Appel- 
lant is  not  content  to  rest  his  claim  upon  mere  nationality, 
but  contends  that  he  derived  United  States  citizenship 
from  Article  XIV,  Section  1,  of  the  Constitution  which 
reads,  in  part : 

"All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States.     .     .     ." 

For  the  purpose  of  this  Constitutional  provision,  the 
United  States  encompasses  territory  under  the  American 
Flag.  {De  Lima  v.  Bidzuell,  182  U.  S.  1;  Gonsales  v. 
Williams,  192  U.  S.  1.)  At  the  time  of  appellant's  birth, 
the  Philippines  were  American  territory,  and  subject  to 
the  jurisdiction  of  the  United  States.  (See:  Cahehe  v. 
Acheson,  183  F.  2d  at  798,  for  historical  references.) 
Therefore,  aside  from  whatever  nationality  status  Con- 
gress may  have  statutorily  (albeit  superfluously)  con- 
ferred upon  him,  appellant  was  at  all  times  herein  a  citi- 
zen of  the  United  States,  a  standing  which,  it  is  respect- 
fully submitted,  Congress  may  not  Constitutionally  mo- 
lest.^^  While  the  Government  has  sought  to  assimilate 
appellant's  status  to  that  of  Filipinos  in  three  preceding 


^''Terada  v.  Dulles,  121  Fed.  Supp.  6.  This  decision  was  appealed 
by  the  Government,  but  subsequently  dropped  and  dismissed.  See 
also:  Okimura  v.  Acheson,  111  Fed.  Supp.  303;  Murata  v.  Acheson, 
111  Fed.  Supp.  306.  (See  Footnote  29,  infra,  for  the  judicial  his- 
tory of  these  two  cases.) 
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cases,^®  it  is  significant  that  none  of  the  appellants  therein 
even  claimed  American  citizenship.  Thus,  this  Court  did 
not  have  before  it  the  question  raised  by  this  appellant,  that 
is,  whether  Congress  has  the  authority  to  divest  appellant, 
of  his  United  States  citizenship  without  his  express  con- 
sent. 

In  the  three  Filipino  cases  just  referred  to,  this  Court 
held  that  a  loss  of  nationality  had  taken  place.  To  reach 
this  conclusion,  the  court  relied  upon  various  acts  of  Con- 
gress from  which  it  deduced  a  Congressional  intention 
to  denationalize  Filipinos  residing  in  the  United  States. 
In  Cabebe  v.  Ache  son,  183  F.  2d  795,  the  court  found 
this  inference  necessary  because: 

"There  is  no  special  reference  of  inclusion  or  exclu- 
sion in  any  of  these  acts  to  Filipinos  who  were  no 
longer  residing  in  the  islands  on  the  date  of  their  in- 
dependence."    (P.   801.) 

This  same  rationale  was  applied  to  the  Mangaoang  v. 
Boyd,  205  F.  2d  553,  and  Gonzales  v.  Barber,  207  F.  2d 
398,  cases.  When,  however,  the  Supreme  Court  granted 
certiorari  in  the  Gonzales  case  (346  U.  S.  914),  it  ac- 
cepted unlimited  jurisdiction.  Although  the  Supreme 
Court  found  it  unnecessary  to  reach  the  nationality  issue, 
the  importance  of  the  court's  readiness  to  pass  upon  the 
question  cannot  be  overlooked.  Especially  is  this  true 
where  the  relationship  involved  here  suggests  an  even 
closer  affinity  to  this  country — i.e.,  citizenship. 

What  the  Supreme  Court  had  in  mind  when  it  accepted 
unlimited  jurisdiction  in  the  Gonzales  case  is  obviously  a 


^Kahehe  v.  Acheson,  183  F.  2d  795;  Mangaoang  v.  Boyd,  205 
F.  2d  553 ;  Gonzales  v.  Barber,  207  F.  2d  398. 
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subject  for  only  calculated  speculation.  But  there  is  some 
authority  which  may  be  indicative  of  its  attitude  toward 
this  issue. 

In  a  not  inapposite  case,  Perkins  v.  Elg,  307  U.  S.  325, 
the  Supreme  Court  said: 

"If  the  abrogation  of  the  right  (to  elect  nationality) 
had  been  in  contemplation,  it  would  naturally  have 
been  the  subject  of  a  provision  suitably  explicit. 
Rights  of  citizenship  are  not  to  be  destroyed  by  an 
ambiguity."     (P.  337.) 

In  Mandoli  v.  Acheson,  344  U.  S.  133,  at  p.  139,  the  court 
reiterated  its  view  that: 

"the  dignity  of  citizenship  which  the  Constitution 
confers  as  a  birthright  upon  every  person  born 
within  its  protection  is  not  to  be  withdrawn  or  ex- 
tinguished by  the  courts  except  pursuant  to  a  clear 
statutory  mandate." 

The  Supreme  Court's  willingness  to  review  the  ques- 
tion may  also  have  been  in  line  with  its  practice  (as  well 
as  this  court's)  of  favoring  construction  of  a  statute 
which  avoids  forfeiture  of  residence.  (Fong  Haw  Tan 
V.  Phelan,  333  U.  S.  6.)  Of  course,  here,  we  are  deal- 
ing not  with  mere  deprivation  of  home,  but  of  appellant's 
birthright — his  United  States  citizenship. 

Of  utmost  concern,  however,  is  the  contention  of  the 
Government  here  that  it  has  the  authority  to  divest  its 
citizens  and  nationals  of  their  heritage.  If  this  is  so,  then 
consider  the  awesome  result  in  light  of  Harisiadcs  v. 
Shaughnessy,  342  U.  S.  580,  587,  598,  which  acknowl- 
edges the  power  of  the  Congress  to  expel  aliens  for  any 
reason  or  for  none. 
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But  if: 

"The  power  of  naturalization  vested  in  Congress  by 
the  Constitution,  is  a  power  to  confer  citizenship,  not' 
a  power  to  take  it  away,"  (United  States  v.  Wong; 
Kim  Ark,  169  U.  S.  649,  703), 

then  it  follows  that  Congress  had  "no  power  whatsoever 
to  interfere  with  American  citizenship  by  birth."  {Oki- 
mura  v.  Acheson,  99  Fed.  Supp.  587,  588,  111  Fed.  Supp. 
303;  Murata  v.  Acheson,  99  Fed.  Supp.  591,  HI  Fed. 
Supp,  306  f^  nor  with  American  nationality  either.  (C/. 
Perkins  v.  Elg,  307  U.  S.  325,  ZZ7.) 

Moreover,   a  citizen,  and  presumably  a   national  who^ 
also  "owes  permanent  allegiance  to  the  United  States,"^®' 
may  not  conveniently  repudiate  their  obligations  of  fealty 
to  this   country  by  expatriation.     (Kawakita  v.    United! 
States,  343  U.  S.  717.)    Citizenship  is  a  two  way  street. 
(Ainslee  v.  Martin,  9  Mass.  454.)     Expatriation  requires 
the  consent  of  both  parties.    (Kawakita  v.  United  States, 
supra;  Dos  Reis  v.  Nicolls,  161  F.  2d  at  p.  862.) 


^Hn  the  Okimura  and  Murata  cases,  Judge  McLaughlin  of  the 
District  Court  of  Hawaii  held  subsections    (c)    and    (e)    of   8  U. 
S.  C,  Section  801,  unconstitutional  for  the  reasons  aforementioned. 
Both  decisions  were  appealed  directly  to  the  Supreme  Court,  which 
remanded  them  for  "specific  findings."     (Acheson  v.  Okimura,  342' 
U.  S.  899;  Acheson  v.  Murata,  342  U.   S.  900.)     Upon  remand,, 
Judge  McLaughlin  made  the  findings  directed,  but  again  held  the 
subsections  invalid.    (Ill  Fed.  Supp.  303  and  306.)     Although  the 
Government  again  appealed,  it  subsequently  dropped  and  dismissed  1 
the  appeals,  leaving  the  rationale  of  Judge  McLaughlin's  decisions, 
in  force. 

8«Section  101  (a)  (22)  of  the  Act. 
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If,  however,  this  Court  finds  the  instant  case  indistin- 
g^uishable  from  the  Cabebe  Hne  of  decisions,  then  appel- 
lant respectfully  invites  the  court's  consideration  of  the 
piquant  language  of  Mr.  Justice  Frankfurter^^  accom- 
panying his  revocation  of  a  former  view: 

"Wisdom  too  often  never  comes,  and  so  one  ought 
K      not  to  reject  it  merely  because  it  comes  too  late." 

And  the  late  Mr.  Justice  Jackson,  in  receding  from  a 
former  position,  concurred  in  McGrath  v.  Kristensen,  340 
U.  S.  162,  at  178,  with  this  conclusion: 

H  "If  there  are  other  ways  of  gracefully  and  good- 
naturedly  surrendering  former  views  to  a  better  con- 
sidered position,  I  invoke  them  all." 

If  the  resulting  deportation  of  Gonzales,^^  Mangaoang^^ 
and  Delaney^*  could  evoke  such  concern  from  this  court 
because  of  the  severity  of  the  penalties  thereby  inflicted 
upon  them,  how  much  more  should  this  Court  be  concerned 
when  an  implied  construction  is  being  used  to  deprive 
appellant  not  only  of  his  residence,  but  of  his  heritage. 

For  these  reasons,  and  in  light  of  the  aforementioned 
developments,  it  is  respectfully  urged  that  the  court  re- 
consider its  position  on  this  issue. 


^^Dissenting  in  Hensell  v.  United  Planters  National  Bank  &  Co., 
335  U.  S.  595,  at  600. 

^^Gonsales  v.  Barber,  207  F.  2d  398. 

^^Mangaoang  v.  Boyd,  205  F.  2d  553. 

^^Carmicftael  v.  Delaney,  170  F.  2d  239. 
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Conclusion. 

On  the  basis  of  the  foregoing,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  court  below  should  be  re- 
versed. Manifestly,  if  this  court  accepts  appellant's  argu- 
ment in  Part  I  of  this  brief,  it  may  direct  reversal  with- 
out the  necessity  of  reaching  appellant's  second  argument,,! 
or  reconsidering  Cabebe  v.  Acheson,  supra. 

Respectfully  submitted, 

Sarah  H.  Lesser, 
A.  L.  WiRiN, 

Attorneys  for  Appellant, 

Hugh  R.  Manes, 
Lloyd  E.  McMurray, 
Gladstein,  Anderson  &  Leonard, 
Of  Counsel. 


APPENDIX. 


The  pertinent  provisions  of  Section  212(d)(7)  of  the 
Immigration  and  NationaHty  Act  of  1952,  and  its  prede- 
cessor, Section  1  of  the  Immigration  Act  of  1917,  read 
as  follows: 


%212(d)(7),  Immigration 
Act  of  1952 
"The  provisions  of  sub- 
section (a)  of  this  section, 
.  .  .  shall  be  applicable  to 
any  alien  who  shall  leave 
Hawaii,  Alaska,  Guam, 
Puerto  Rico  or  the  Virgin 
Islands  of  the  United  States, 
and  who  seeks  to  enter  the 
Continental  United  States 
or  any  other  place  under  the 
jurisdiction  of  the  United 
States     .     .     ." 


%1,  Immigration  Act  of 
1917 

".  .  .  but  if  any  alien 
shall  leave  the  Canal  Zone, 
or  any  insular  possession 
of  the  United  States,  and 
attempt  to  enter  any  other 
place  under  the  jurisdiction 
of  the  United  States,  noth- 
ing shall  be  construed  in 
this  Act  as  permitting  him 
to  enter  under  any  other 
conditions  than  those  appli- 
cable to  all  aliens." 
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(Testimony  of  Harold  Stanley  Messersmith.) 

Q.  Are  airlines  in  competition  with  TWA  pay- 
ing on  the  basis  of  regular  rates  and  charges  accord- 
ing to  the  schedule  now  in  effect? 

Mr.  Dyer:  I  will  object  to  that  upon  the  ground 
that  it  is  incompetent,  irrelevant  and  inuuaterial ; 
what  some  other  user  of  the  Airport  i)ays  can  have 
no  bearing  on  the  liability  of  TWA  to  the  City  and 
County. 

The  Court:     Objection  overruled.  Proceed. 

A.  Yes,  other  scheduled  airlines  are  paying  the 
prevailing  and  established  schedule  of  rates  and 
charges. 

The  Court:  What  are  the  prevailing  rates  and 
charges  ? 

The  Witness:  For  that  particular  type  of  air- 
craft? 

The  Court:    Yes. 

The  Witness:  On  the  take-off  basis  it  would 
amount  to  approximately  fifteen  to  sixteen  dollars 
per  take-off,  which  as  I  said  before,  would  entitle 
them  to  a  landing  also.  T  might  add  that  that  in- 
cludes not  only  the  use  of  the  runways,  ])ut  all  of 
the  common  use  facilities  and  the  public  address 
[137]  announcement  concerning  the  aiTivals  and  de- 
partures of  aircraft  as  well. 

Mr.  Thomson:  Q.  Will  you  describe  in  a  little 
further  detail  what  those  common  use  facilities 
mean? 

A.  The  common  use  facilities  T  have  reference 
to  include  various  lights,  which  include  the  center 
lane  approach  lighting  system;  the  use  of  the  run- 
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(Testimony  of  Harold  Stanley  Messersmith.) 
ways;  the  use  of  the  taxiways;  the  loading  aprons 
and    the    course    fingers    and    the    public    address 
system. 

Q.  By  common  use  facilities,  as  that  phrase  des- 
ignates, is  meant  the  common  facilities  that  are 
available  to  all  airlines? 

A.  Yes,  that  is  true;  they  are  available  to  all 
airlines  and  to  others. 

Q.  That  leads  me  into  a  subject  concerning  air- 
craft other  than  those  planes  which  run  on  sched- 
uled operations.  Do  you  have  other  types  of  aircraft 
coming  in  and  out  of  the  Airport? 

A.  Yes;  we  have  corporation-owned  aircraft, 
privately-owned  aircraft,  non-scheduled  or  irregu- 
lar air  carrier  aircraft,  and  military. 

Q.  Will  you  define  what  you  mean  by  that  word 
"  corporation  aircraft' '  ? 

A.  Well,  the  corporation-owned  aircraft  is  an 
aircraft  that  is  normally  o^vned  by  a  corporation 
and  operated  by  them  for  the  various  officials  of 
the  company  in  carrying  out  their  business.  [138] 

Q.  Do  you  find  that  practice  of  corporation  air- 
craft operating  increasing  or  decreasing? 

A.  There  has  been  a  considerable  increase  since 
World  War  II  in  the  use  of  corporation  type  air- 
craft. 

Q.  Are  there  aircraft  other  than  those  you  have 
described  ?  I  take  it  I  may  be  permitted  to  lead  the 
witness  a  moment.  Are  there  private  flyers  coming 
in  and  out  of  the  Airport? 

A.     Yes,  there  are  privately-owned  aircraft  that 
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(Testimony  of  Harold  Stanley  Messersmith.) 
use  the  Airport  and  some  of  their  airplanes  run  into 
sizes  as  large  as  the  smaller  aircraft  operated  by 
the  air  carriers. 

Q.  All  of  those  different  typos  of  aircraft,  in- 
cluding the  corj)oration-ownod  aircraft  and  so  foi-th, 
and  the  private  flyers,  amount  to  what  percentage 
of  the  activity  at  the  Airport? 

Mr.  Dyer:  Just  a  moment;  I  wonder  if  we  could 
have  a  foundation  laid  as  to  whether  you  mean 
vohune  or  frequency  of  use? 

Mr.  Thomson:  I  am  going  to  ask  the  witness  to 
put  it  in  percentage  of  movement. 

A.  In  percentage  of  movement,  the  private  air- 
craft, corporation  and  military  movements  amount 
to  approximately  20  per  cent  of  the  total  traffic  at 
the  San  Francisco  Airpoii:. 

The  Court :    How  much  ? 

The  Witness:    Twenty  per  cent. 

Mr.  Thomson:  Q.  How  are  these  aircraft  that 
you  have  just  described  handled  upon  the  basis  of 
charges?  [139] 

A.  They  are  required  and  do  i)ay  the  same 
schedule  of  charges  as  is  applicable  to  scheduled 
air  carriers  in  our  1950  schedule  of  rates  and 
charges.  There  is  no  differential  between  a  corpor- 
ation-type aircraft  landing  there  and  a  scheduled 
air  carrier;  they  are  on  an  even  basis. 

Q.  Well,  that  is  likewise  true,  is  it  not,  of  pri- 
vately-owned aircraft  that  might  be  owned  by  some 
flying  enthusiast  rather  than  a  corporation? 
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A.  That  is  correct;  it  applies  to  private  aircraft 
owners  and  irregular  air  carriers  as  well. 

Q.  Now  getting  to  the  subject  of  the  use  by  the 
Army  during  the  period  of  World  War  II,  what  did 
those  uses  mainly  consist  of? 

A.  During  the  early  stages  of  the  war  the  Army 
principally  had  at  the  San  Francisco  Airport  P-39 
aircraft.  That  is  an  airplane  that  I  would  estimate 
weighs  in  the  vicinity  of  twenty  to  twenty-five 
thousand  pounds.  It  is  a  pursuit  type  of  aircraft. 
In  1943  they  introduced  a  number  of  P-38  aircraft 
that  were  operated  at  the  Airport.  They  weighed 
approximately  thirty  to  thirty-two  thousand  pounds. 

Q.  Did  transport  planes  come  into  the  Airport 
with  any  regularity? 

A.  Yes,  in  1944  or  thereabouts  United  Air  Lines 
and  Pan  American  operated  aircraft  for  the  United 
States  Army  and  the  Navy  from  the  San  Francisco 
Airport.  Those  aircraft  were  of  [140]  the  DC-4 
tyj)e  and  weighed  approximately  54,000  pounds. 

Q.  Did  bombers  come  into  the  Airport  during 
that  period  of  time,  of  the  United  States? 

A.  There  were  relatively  few  bombers  operated 
in  and  out  of  the  San  Francisco  Airport  during 
the  war. 

Q.     And  how  much  did  those  bombers  weigh? 

A.  A  few  of  them  may  have  weighed  as  high  as 
65,000  pounds. 

Q,  A  few  of  them  may  have  weighed  as  high  as 
65,000  pounds.  Was  there  any  regular  scheduling 
of  transport  planes  or  bombers? 
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A.  Both  United  Air  Lines  and  Pan  American 
operated  a  limited  number  of  trans-Pacific  flights 
from  the  San  Francisco  Airport  during  the  war. 

Q.  How  many  on  an  average  per  day,  bombers 
or  transports,  would  come  into  the  Airport? 

A.  Of  the  heavy  type  of  aircraft,  perhaps  two 
or  three. 

Q.    Per  day?  A.     Yes. 

Q.  Is  there  any  distinction  in  your  mind,  Mr. 
Messersmith,  about  strain  upon  airport  facilities 
from  intermittent  operation  or  on  regular  operation 
or  schedules'? 

A.  Yes,  there  is.  Given  time,  the  difference — 
During  war  conditions  you  would  anticipate  that 
your  airport  would  be  put  to  maximum  utilization, 
and  we  actually  encouraged  the  use  of  the  field  by 
the  Military  then.  We  made  them  available  to  them 
without  charge.  HoAvever,  they  did  agree  to  take 
care  [141]  of  the  damage  that  was  sustained  because 
of  the  use  of  heavy  aircraft  that  would  exceed  the 
capacity  of  our  facilities. 

Now,  you  asked  me  whether  the  intermittent  or 
minor  use  of  the  field  as  compared  with  continuous 
use  would  have  a  different  effect.  Yes,  a  repetition 
of  a  strain  or  load  or  excess  loads  on  a  runway  or 
taxi-way  w^ould  accelerate  the  deterioration.  You 
may  be  able  to  accommodate  a  few  movements  in 
excess  of  the  loading  capacity  on  a  given  facility, 
but  if  you  have  a  repetition  of  those  movements  you 
are  going  to  accelerate  the  deterioration. 

Q.     Now,  did  you  observe  upon  the  surface  at 
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the  Airport  any  deterioration  that  was  visible  to 

the  eye? 

Mr.  Dyer:  I  will  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial. 

The  Coiu't:  If  he  knows,  he  may  answer.  Objec- 
tion will  be  overruled. 

A.     Yes,  I  definitely  did.  As  a  matter  of  fact 

Mr.  Thomson:  Q.  Before  you  go  further,  let 
me  ask  you  about  what  date  that  was  when  you  first 
observed  that  condition? 

A.     1946  and  1947,  about  that  time. 

Q.     And  what  did  you  see? 

A.  The  loading  apron  in  front  of  the  terminal 
building,  which  had  been  constructed  to  accommo- 
date aircrafts  weighing  up  to  28,000  pounds,  de- 
teriorated and  broke  up.  The  pavement  became  dis- 
integrated to  such  an  extent  that  we  had  to  pur- 
chase [142]  on  an  emergency  basis  what  is  called 
heavy  bomber  landing  mats  and  cover  the  entire 
area  so  that  TWA  and  other  scheduled  air  carriers, 
heavy  aircraft,  could  continue  to  utilize  this  fa- 
cility. 

Later,  extensive  reconstruction  of  the  area,  or 
complete  reconstruction  of  the  area  was  necessary 
in  order  to  have  a  safe  operation  in  front  of  the 
Domestic  Terminal  Building. 

Q.  Bearing  in  mind  the — Oh,  pardon  me,  I  with- 
draw that. 

In  October  1942,  what  were  the  lengths  of  the 
iTinways  at  the  Airport? 

A.     In  October  1942  the  prevailing  wind  or  prin- 
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eii)al  runway  at  the  Airport,  which  is  designated  as 
10-28,  was  6,000  feet  in  length  and  was  150  feet 
wide.  The  other  runway  available  at  the  time  was 
the  north-south  runway,  designated  as  18-36,  was 
4,500  feet  in  length  and  150  feet  wide. 

A  third  runway  that  was  soon  to  become  deac- 
tivated was  5,500  feet  in  length  and  150  feet  wide. 

The  Court:  What  is  the  situation  at  the  present 
time  in  relation  to  the  runways'? 

The  Witness:  At  the  present  time  we  have  four 
runways.  The  instrument-landing  or  pi-evailing 
wind  runway  is  8,870  feet  in  length,  200  feet  in 
width.  The  parallel  runway  to  that  is  6,500  feet  in 
length,  200  feet  wide. 

The  north-south  runways  are  now  designated  as 
1-19,  and  they  are  7,750  feet  in  length  and  7,000 
feet  in  length,  [143]  respectively.  There  are  two 
of  them  and  they  are  parallel  runways. 

Mr.  Thomson:  Q.  In  addition  to  the  enlarge- 
ment on  the  length  and  width  dimensions  of  the 
runways,  was  there  anything  else  done  to  them 
since  1940? 

A.  Well,  in  addition  to  lengthening  them,  the 
elevation  of  the  entire  Airport  had  to  be  increased 
in  order  to  gain  sufficient  compaction  to  be  able  to 
stand  the  heavy  loads  of  aircrafts  that  were  intro- 
duced into  service.  That  meant  that  the  runways 
had  to  be  not  only  lengthened,  but  strengthened 
considerably  and  in  accordance  with  CAA  require- 
ments, had  to  be  widened  from  150  feet  to  200  feet. 

That  necessitated  a  complete  change  in  the  light- 
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ing  system  throughout  the  Airport  in  addition  to 
the  rest.  It  entailed  a  complete  construction  of  a 
new  drainage  system  to  take  care  of  the  run-off  of 
water,  that  is,  what  rain  water  that  may  fall  on  the 
runways.  It  was  a  very  comprehensive  business  and 
run  into  approximately  $18,000,000. 

Q.  In  your  opinion,  what  necessitated  these  al- 
terations and  improvements  that  you  have  de- 
scribed ? 

Mr.  Dyer:  Just  a  moment.  I  object  to  that  upon 
the  ground  that  it  is  obviously  calling  for  an  opin- 
ion and  conclusion  of  the  witness. 

Mr.  Thomson:  I  think  it  is  a  question  on  which 
the  witness  can  give  his  opinion  and  conclusion. 
He  has  been  [144]  at  the  Airport  for  years. 

Mr.  Dyer:  I  think  that  calls  for  the  opinion  of 
an  expert  engineer,  if  Your  Honor  please,  one  who 
is  professionally  qualified. 

The  Court :  Does  that  not  go  to  the  weight  of  the 
testimony,  if  there  is  any  question  about  it? 

Mr.  Dyer :  I  think  it  not  only  goes  to  the  weight, 
Your  Honor,  but  in  accordance  with  our  previous 
objection,  it  is  also  not  pertinent  to  the  issues  here. 

In  addition,  it  would  seem  to  me  this  testimony 
must  necessarily  be  irrelevant. 

The  Court:  Well,  I  want  to  say  to  you  that  you 
would  be  amazed  how  little  I  know  about  this  Air- 
])ort  do^^^l  here,  and  I  wish  to  be  informed,  and  on 
every  detail  of  it,  without  doing  violence  to  your 
legal  objections.  I  will  allow  the  testimony.  The  ob- 
jection will  be  overruled. 
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Mr.  Thomson:  Q.  Have  you  the  question  in 
mind,  Mr.  Messersmith? 

A.  No,  I  would  appreciate  having  the  question 
repeated. 

The  Court :  Pardon  me,  didn't  you  say  you  were 
17  years  down  there? 

The  Witness :  I  have  been  with  the  Airport  since 
1927. 

The  Court:    That  is  how  many  years? 

The  Witness:    26.  A  little  in  excess  of  26  years. 

The  Court:    All  right,  proceed.  [145] 

(Thereupon  the  Reporter  read:  "Question:  In 
your  opinion  what  necessitated  these  alterations  and 
improvements  that  you  have  desciibed?") 

A.  Well,  in  order  for  the  scheduled  air  carriers 
who  were  operating  from  the  airport  and  who  had 
planned  to  operate  larger  aircraft,  it  was  necessary 
that  these — it  was  necessary  to  accomplish  these  im- 
provements if  they  were  to  continue  their  opera- 
tions at  the  San  Francisco  Airport  in  safety. 

Mr.  Thomson:  Q.  Mr.  Messersmith,  holding  in 
mind  the  facilities  with  which  you  are  familiar  that 
were  at  the  Airport  in  October  of  1942,  would  it 
in  your  opinion  have  been  possible  for  TWA  to 
operate  the  planes  now  being  operated  by  them  with 
safety  at  the  present  day?  A.    No. 

Mr.  Dyer:  Your  Honor,  may  it  be  deemed  that 
I  am  objecting  to  all  these  questions? 

The  Court:  The  record  so  shows.  Objection  over- 
mled. 

A.    No,  it  would  not  be. 
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Mr.  Thomson :  Q.  Do  you  know  a  gentleman  by 
the  name  of  Mr.  Jens? 

A.  No,  I  do  not  personally  know  Mr.  Jens,  but 
I  have  received  various  correspondence — or  I  should 
say  the  manager  of  the  Airport  department  has  re- 
ceived various  correspondence  from  Mr.  Jens. 

I  understand  he  is  the  secretary  for  Trans 
"World  Airlines,  [146]  and  he  has  executed  some  of 
the  agreements,  or  at  least  signed  some  of  the  agree- 
ments between  TWA  and  the  City. 

Q.  When  those  commimications  directed  to  the 
manager  of  the  Airport  came  in,  would  they  come 
to  your  attention  *?  A.    Yes,  they  did. 

Mr.  Thomson:  I  think,  gentlemen,  you  will  stip- 
ulate that  Mr.  Jens  is  what  he  assumes  to  be,  a  sec- 
retary of  Trans  World"? 

Mr.  Thompson:    He  was.  He  is  not  now. 

Mr.  Thomson :  He  was  in  May — May  17th,  1946, 
secretary? 

Mr.  Dyer:  We  will  not  stipulate  he  wrote  that 
letter  in  his  capacity  as  an  employee  of  TWA.  To 
our  knowledge  he  wrote  that  letter  in  his  capacity 
as  a  member  of  a  committee  that  was  formed  at 
the  request  of  the  Airpoi-t  people. 

The  Court:  The  letter  will  have  to  speak  for 
itself  if  there  is  any  question  about  it. 

Mr.  Thomson:  Q.  I  will  show  you  this  letter 
under  date  of  May  17,  1946,  signed  by  A.  N.  Jens, 
Jr.,  who  signed  as  secretary,  and  these  gentlemen 
have  been  good  enough  to  stipulate  he  was  secre- 
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tary  of  Trans  Continental  and  Western  Air  at  that 

time.  Do  you  recall  receiving  that  letter? 

A.    Yes,  I  do. 

Q.     May  I  have  it  ])ack,  Mr.  Messersmith  ? 

A.     Surely. 

Mr.  Thomson:  I  will  offer  this  letter  as  ou^'  next 
exhibit  [147]  in  order. 

Mr.  Dyer:  We  object  to  it  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

The  Court:     Objection  will  be  overruled. 

Mr.  Dyer:     No  foundation  has  been  laid. 

The  Court:    It  may  be  admitted  and  marked. 

The  Clerk:  Defendants'  Exhibit  E  admitted  and 
filed  in  evidence. 

(Thereupon  letter  identified  above  was  re- 
ceived into  evidence  and  marked  Defendants' 
Exhibit  E.) 

Mr.  Thomson :  Q.  That  letter,  in  substance,  Mr. 
Messersmith,  makes  a  recommendation — may  I  see 
that,  Mr.  Clerk,  and  I  will  give  it  i-ight  back  to 
you? — That  letter,  Mr.  Messersmith,  in  substance 
requests  that  a  certain 

The  Court:    (interposing)    It  is  dated  when? 

Mr.  Thomson:  May  17,  1946,  Your  Honor. 
Slightly  less  than  four  years  after  the  execution  of 
the  lease. 

Mr.  Thomson :  Q.  This  letter  in  substance  makes 
recommendation  of  a  certain  space  between  runways 
of  1500  feet  from  center  line  to  center  line.  What 
was  done,  if  anything,  with  respect  to  the  request 
contained  in  this  letter? 
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A.    A  conference 

Mr.  Dyer:  Just  a  moment.  Mr.  Thomson,  I 
wonder  if  we  could  go  into  that  a  moment '^  I  don't 
recall  at  this  point  whether  any  request  was  made 
in  the  letter.  [148] 

Mr.  Thomson:  You  will  find  it  there  in  so  many 
words,  Mr.  Dyer. 

Mr.  Dyer:    Perhaps  I  will.  I  would  like  to  see  it. 

Mr.  Thomson:  It  is  about  the  middle  of  the 
letter. 

The  Court:  "We  will  take  a  recess  and  you  will 
have  an  opportunity  to  examine  it  if  you  wish. 

(Short  recess.) 

Mr.  Thomson:  Is  there  a  pending  question,  Mr. 
Reporter*?  I  rather  think  there  is. 

The  Reporter:  The  document  was  offered  in  evi- 
dence. 

Mr.  Thomson:  Was  that  received  in  evidence? 
Yes,  thank  you, 

Mr.  Thomson:  Q.  What  was  done,  if  anything, 
in  response  to  the  request  contained  in  this  letter 
about  the  distance  between  those  nmways  ? 

A.  A  conference  was  held  between  TWA  repre- 
sentatives and  representatives  of  the  Airport  in  the 
manager's  office  so  that  the  recommendations  of 
TWA  could  be  fully  discussed  and  a  decision 
reached.  The  manager  of  the  Airport  Department, 
Mr.  Doolin,  advised  TWA  that  we  could  not  afford 
to  build  runways  with  a  1500-foot  separation  be- 
tween the  center  line,  that  the  cost  would  be  pro- 
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hibitive.  That  was  the  general  outcome  of  the  con- 
ference. 

Mr.  Thomson:  You  may  take  the  witness.  Oh, 
pardon  me,  there  is  one  thin^  more  I  overlooked. 

Mr.  Thomson:  Q.  In  testifying  as  to  the  impo- 
sition of  costs  and  charges  pursuant  to  the  schedule 
to  make  it  safe  for  this  type  of  aircraft,  were  there 
any  types  of  aircraft  that  were  exempt  from  pay- 
ment of  the  rates  and  charges? 

A.     Yes,  military  aircraft. 

Q.    You  made  no  charge  for  military  aircraft? 

A.  That  is  correct.  There  was  no  charge  for 
military  aircraft. 

The  Court:     Is  that  true  now? 

The  Witness :  Yes,  that  is  correct,  at  the  present 
time. 

Mr.  Thomson:  Q.  With  the  exception  of  mili- 
tary aircraft,  I  understand  you  too  have  testified 
that  all  the  other  types  of  aircraft  which  you  have 
mentioned,  the  x^ri^'^te  flyers,  the  coi*poration  type 
of  plane,  and  those  others  you  have  mentioned,  they 
are  all  charged  at  the  regular  rates'? 

A.  They  are  all  paying  the  same  rate  for  the 
same  weight  of  aircraft. 

Mr.  Thomson :    You  may  take  the  witness. 

Mr.  Dyer:  Is  Your  Honor  disposed  to  hear  mo- 
tions to  strike  in  reference  to  the  testimony  of  this 
witness  at  this  time  or  at  the  conclusion  of  the 
case  % 

The  Court:    At  the  conclusion  of  the  case. 

Mr.  Dyer :    Thank  you,  sir.  And  I  take  it  we  are 
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cross  examining  Mr.  Messersmith,  of  course,  with- 
out prejudice  to  any  subsequent  motion  to  strike? 
The  Court:     That  is  right.  [150] 

Cross  Examination 

Mr.  Dyer:  Q.  Mr.  Messersmith,  as  I  listened  to 
your  recitation  of  your  duties  at  the  Airport  I 
understood  that  you  are  the  business  administrator 
of  the  Airport,  is  that  correct? 

A.  I  act  as  principal  assistant  to  the  manager 
of  the  Airport  Department  in  the  business  admin- 
istration of  the  Airport. 

Q.  And  you  have  to  do  with  the  collection  of 
funds  from  various  businesses  at  the  Airport,  do 
you  not? 

A.    Yes,  that  is  one  of  my  functions. 

Q.  And  that  includes  collection  of  funds  not 
only  from  airlines  but  other  businesses  that  utilize 
space  and  facilities  at  the  Airport,  is  that  not  so? 

A.  Yes,  that  activity  is  under  my  jurisdiction,  if 
I  do  not  perform  it  personally. 

Q.  During  the  course  of  the  improvement  at 
the  airport,  from  time  to  time  have  you  planned 
the  development  of  the  Airport? 

A.  I  have  collaborated  with  Mr.  Turner,  the 
Manager  of  Utilities,  and  the  Manager  of  the  Air- 
port and  others  in  the  Utilities  Engineering  Bureau 
in  preparation  of  preliminary  plans  for  the  devel- 
opment of  the  Airport. 

Q.  You  have  been  cognizant  of  the  plans  made 
imcl  have  taken  some  part  therein,  is  that  so,  sir? 
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A.    Yes. 

Q.  During  the  course  of  your  tenure  at  the  San 
Francisco  [151]  Airport  have  you  had  an  oppor- 
tunity to  receive  any  professional  training  in  cost 
engineering  1 

A.  No,  I  have  no  professional  training  in  cost 
engineering.  That  training  that  I  have  is  based  on 
practical  experience. 

Q.  You  are  not  a  registered,  professional  engi- 
neer, is  that  so,  sir?  A.     I  am  not. 

Q.  And  you  are  not  a  certified  public  account- 
ant? A.     I  am  not. 

Q.  The  Airport,  of  course,  is  operated  by  the 
Pu1:)lic  Utilities  Commission,  is  it  not? 

A.    Yes,  it  is. 

Q.  And  the  Airport  is  a  rather  large  business, 
isn't  that  so,  sir? 

A.     The  Airport  is  a  large  business. 

Q.  In  addition  to  those  airlines,  the  airline  busi- 
ness that  is  conducted  there,  there  are  many  other 
businesses,  is  that  not  so,  sir? 

A.     Yes,  there  are  many  other  businesses. 

Q.  How  many  airlines  are  presently  operating 
at  the  Airport?  We  received  information  from  va- 
rious other  witnesses  that  you  are  at  the  spot,  ^Ir. 
Messersmith,  at  the  Airport  at  the  present  time, 
and  I  would  like  to  have  that  information. 

A.  There  are  12  scheduled  air  carriers  regularly 
operating  from  the  San  Francisco  Airport  at  the 
present  time.  [152] 

Q.    Would  you  be  good  enough  to  give  us  your 
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information  concerning  the  number  of  passengers 
that  utilized  the  Airport  last  year,  passed  through 
— approximately  ? 

A.  Approximately  two  million  five  hundred 
thousand. 

Q.  And  is  it  a  fact  that  about  every  passenger 
that  comes  to  the  Airport  brings  with  him  about 
one  or  more  other  persons? 

A.  That  figure  you  just  quoted  is  the  national 
standard.  However,  when  we  submitted  data  to  the 
CAA  on  that — that  is  where  you  acquired  your 
figure,  I  believe — we  found  the  number  of  visitors 
at  our  Airport  were  far  lower  than  that  number. 

Q.  Well,  what  were  the  total  number  of  people, 
according  to  your  knowledge,  that  used  the  Airport 
last  year — passengers  and  non-passengers? 

A.    Are  you  asking  me  to  guess  a  number? 

Q.  I  want  your  best  knowledge.  I  don't  want  an 
exact  figure.  I  want  an  approximate  figure. 

A.  Well,  excluding  the  employees  that  come  to 
the  Airport,  which  consists  of  between  eight  and 
nine  thousand  people,  there  were  probably  close  to 
three  and  one-quarter  million  people  visited  the 
Airport,  including  passengers  coming  in  and  out  of 
the  Airport  and  sightseers. 

Q.  And  they  were  all  members  of  the  public 
that  patronized  the  various  businesses  there,  were 
they  not? 

A.  Yes,  they  were  members  of  the  public  that 
patronized  businesses  there,  but  they  didn't  neces- 
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sarily  all  use  the  [153]  common  use  facilities  of  the 
Airport  for  which  we  effect  charges. 

Q.  But  they  were  all  members  of  the  public 
that  used  the  roads  in  front  of  the  air  temiinal  and 
space  available  to  the  general  public,  is  that  not  so? 

A.  Yes,  on  the  same  basis  of  charges  that  apply 
to  the  airline  patrons.  That  is,  if  they  used  the 
parking  lot  they  paid  the  same  fee  for  parking 
privileges  as  an  airline  customer.  Yes,  that  is  cor- 
rect. 

Q.  Now,  does  the  airline  have  any  definite  serv- 
ice area  subject  to  the  Public  Utilities — I  beg  your 
pardon. 

Does  the  Airport  have  any  definite  service  area 
su])ject  to  the  Public  Utilities?  Do  you  understand 
wiiat  I  mean  by  that,  sir? 

A.     I  would  prefer  that  you  elaborate  on  it. 

Q.  Yon  understand  that  recognized  utilities,  old 
line  utilities  such  as  the  telephone  company  and 
gas  company,  have  a  certain  area  in  which  they 
alone  have  the  exclusive  right  to  serve?  You  under- 
stand that,  do  you  not,  sir? 

A.  Do  you  mean  within  the  property  that  they 
own?  You  referred  to  the  telephone  company.  You 
mean  they  have  exclusive  rights  within  that  build- 
ing? 

Q.  They  have  exclusive  rights  within  the  gen- 
eral area  to  serve  the  public  within  that  area,  isn't 
that  so? 

The  Court:  Are  we  going  outside  the  Airport 
itself? 
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Mr.  Dyer:    Yes,  sir.  [154] 

Mr.  Dyer:  Q.  What  I  am  trying  to  get  at  is 
this:  Whether  or  not  the  Airport  has  no  definite 
service  area  within  which  it  alone  is  entitled  to 
ser^'C.  Isn't  it  a  fact  that  any  other  community 
having  the  permission  of  San  Mateo  County  could 
locate  an  airport  in  San  Mateo  County? 

A.    Yes,  I  presume  that  they  could. 

Q.-  Yes.  Now,  in  studying  the  charges  which  you 
thought  should  be  included  in  the  schedule  of  rates 
and  charges,  did  you  ever  determine  how  the  sched- 
ule— how  charges  were  allocated  or  embodied  in — 
imposed  -^.t  the  Lockheed  Airport  in  Los  Angeles'? 

A.    Yes. 

Q.     That  is  a  private  airport,  is  it  not? 

A.    Yes. 

Q.     That  is  not  a  public  utility,  is  it,  sir? 

Mr.  Thomson:  Well,  that  would  be  calling  for 
a  conclusion  of  the  witness.  Your  Honor. 

The  Court:  If  he  knows  I  will  allow  it.  It  goes 
to  the  weight  of  the  testimony.  If  he  knows. 

A.     I  do  not  know. 

The  Court:    All  right. 

Mr.  Dyer:  Q.  It  isn't  a  municipal  airport,  is 
it,  sir?  A.     It  is  not  a  municipal  airport. 

Q.  Have  you  any  knowledge  of  under  what 
agreements  with  airlines  or  other  arrangements 
charges  are  made  to  airlines  [155]  at  that  airport? 

Mr.  Thomson:  Mr.  Dyer,  what  airport  are  you 
talking  about? 
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Mr.  Dyer:  I  am  referring  to  Lockheed  at  Los 
Angeles. 

Mr.  Thomson:  Lockheed  at  Los  Angeles?  Thank 
you. 

The  Court:  How  many  airports  do  they  have 
dowr  there? 

Mr.  Dyer:    Two.  Locklieed  and  International. 

The  Court:     Both  of  them  are  private? 

Mr.  Dyer:     Lockheed  is. 

The  Court:     What  about  the  other? 

Mr.  Dyer :  The  other,  I  understand,  is  under  the 
jurisdiction  of  the  City  of  Los  Angeles. 

The  Court:    All  right,  proceed. 

Mr.  Dyer:  May  I  have  the  question  pending,  sir? 
(Question  read  by  the  Reporter.) 

A.  Well,  I  am  somewhat  familiar  with  the  situ- 
ation down  there.  I  have  talked  with  Mr.  Wulfe- 
heuhler  and  Mr.  Katenhauser,  who  are  the  manager 
and  the  assistant  manager,  respectively,  of  the 
Lockheed  Air  Terminal. 

They  have  told  me  that  the  Airport  was  devel- 
oped by  the  Lockheed  Aircraft  Corporation  to  a 
great  extent 

Mr.  Dyer:  Q.  Mr.  Messersmith,  just  a  minute. 
What  I  want  to  know  is,  under  what  arrangements 
charges  are  made. 

A.  I  am  explaining  that.  — was  developed  by  the 
Government  through  certain  connections  with  the 
Lockheed  Air  Teniiinal  [156]  during  the  war  time 
when  it  was  necessary  for  the  production  of  Lock- 
heed Constellations  Aircraft  to  have  a  place  to  take 
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and  test  and  prove  these   aircraft.   Consequently, 
they  are  not  confronted  with  the  same  problems  that 
we  are. 

Mr.  Dyer:     Q.     Just  a  moment. 

Mr.  Thomson:    Just  a  moment.  Let  him  finish. 

Mr.  Dyer:  If  it  please  the  Court,  I  move  to 
strike  all  this  answer  thus  far  on  the  groimd  it 
isn't  responsive.  All  I  want  to  know  is,  under  what 
arrangements  with  airlines  are  charges  made  to  air- 
lines for  use  of  space  and  facilities  at  that  airport, 
if  he  can. 

The  Court:    I  take  it  he  is  coming  to  that. 

A.  You  have  to  have  some  historical  back- 
ground to  be  able  to  determine  these  facts. 

Mr.  Dyer:  Your  Honor,  I  submit  this  question 
asked  for  an  answer  of  ultimate  fact  and  not  for 
a  great  deal  of  explanation  and  peroation. 

The  Court:     Do  you  know  the  fact*? 

The  Witness:  The  charges  are  competitive  be- 
cause the  airport  a  few  years  ago  moved  from  Bur- 
bank  to  the  Los  Angeles  International  Airport, 
and  those  people  I  mentioned  before,  Mr.  Katen- 
hauser  stated  that  in  order  to  attract  the  airline 
business  back  they  offered  inducement  charges  to 
the  air  carriers.  It  was  an  inducement  proposition, 
so  that  they  were  not  confronted  with  the  problem 
of  maintaining  the  landing  [157]  field  facilities; 
that  under  their  arrangement  the  costs  were  assumed 
to  a  great  extent  by  the  Lockheed  Aircraft  Cor- 
poration. 

Mr.  Dyer:     I  move  to  strike  all  that  answer  as 
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not  resi)onsive.  I  simply  want  to  know  whether  the 
charges  are  made  under  contract  or  lease  or  under 
some  other  arrangement. 

The  Court:  I  will  allow  the  record  to  stand. 
Proceed. 

Mr.  Dyer:  Q.  Now,  will  you  tell  me,  at  that 
airjjort  under  what  type  of  agreement  are  charges 
made  to  airlines,  under  contract,  lease,  or  some 
other  type  of  arrangement'^ 

A.     I  do  not  know  that. 

Q.  You  never  discussed  that  matter  with  these 
people '? 

A.  As  I  mentioned  before,  they  were  induce- 
ment rates  in  order  to  acquire  service  at  that  air- 
port after  the  airline  had  moved  to  the  Los  Angeles 
International  Airport.. 

Q.  In  the  course  of  these  rather  lengthy  dis- 
cussions with  these  people  you  have  mentioned  at 
Lockheed  you  never  touched  upon  the  type  of  ar- 
rangement that  is  used  with  the  airlines,  is  that 
what  you  testify? 

Mr.  Thomson:  He  didn't  say  they  were  lengthy 
discussions. 

Mr.  Dyer:  Q.  All  right,  in  the  course  of  these 
discussions  ? 

A.  I  do  not  recall  that.  I  may  have,  but  I  do 
not  recall. 

Q.  Now,  isn't  it  a  fact  that  at  the  Los  Angeles 
International  Airport,  which  is  a  municipal  opera- 
tion, charges  are  made  to  airlines  for  the  use  of 
space  and  facilities  under  contract  [158]  or  a  lease? 
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A.  Not  with  their  scheduled  air  carriers.  Some 
of  the  preferred  air  companies  are  on  it  because 
they  have  preferential  charges,  lease  agreements, 
and  others  have  not. 

Q.  It  is  a  fact  that  some  of  the  operating  com- 
IDanies  at  Los  Angeles  International  Airport  at  the 
present  time  do  have  these  lease  agreements,  is 
that  so,  sir? 

A.  I  don't  know  it  to  be  a  fact.  I  have  not  re- 
viewed their  records. 

Q.  You  referred  to  various  leases  at  the  San 
Francisco  Airport.  You  also  testified,  if  I  am  cor- 
rect, sir,  that  TWA  pays — that  no  other  airline 
pays  under  a  lease. 

Isn't  it  a  fact  that  United  Air  Lines  pays  for 
the  use  of  space  and  facilities  at  the  present  time 
under  lease  Avith  the  Public  Utilities  Commission? 

A.  I  did  not  testify  to  the  statement  you  just 
made,  that  no  other  airline  operated  under  a  lease. 
I  stated  that  no  other  air  carrier  pays  the  schedule 
of  rates  and  charges  that  is  now  in  existence  at  the 
San  Francisco  Airport. 

Q.     Does  United? 

A.  United  does  not,  but  they  pay  a  higher 
rate 


Q.    Just  a  moment. 

A.    than  does  TWA. 

Q.  Your  testimony  then,  that  no  other  airline 
— that  all  other  airlines  pay  under  a  schedule  of 
rates  and  charges  is  [159]  not  completely  correct, 
is  that  true? 
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A.    I  did  not  testify 

Mr.  Thomson:  I  object  to  that.  Just  a  moment, 
Mr.  Messersmith.  I  object  to  that  as  an  im])roper 
repetition  of  the  evidence.  He  did  not  testify  there 
were  no  other  leases  at  the  Airx)ort.  He  testified 
various  other  airlines  paid  the  regular  rate  accord- 
ing to  the  schedule  of  rates  and  charges. 

Mr.  Dyer:  All  right,  I  will  put  this  question 
again : 

Q.  Is  United  among  your  designation  of  all 
other  airlines  Avho  were  paying  under  the  schedule 
of  rates  and  charges'? 

A.  I  did  not — You  are  telling  me  that  T  said  all 
other  airlines.  I  said  other  air  carriers 

Q.    (interposing)    Some  other  air  carriers? 

A.  — — pay  under  the  basis  of  the  present  sched- 
ule of  rates  and  charges.  United  Air  Lines  has  a 
lease  agreement  with  the  City  and  they  do  not  pay 
on  the  basis  of  the  existing  schedule  of  rates  and 
charges. 

Q.  They  pay  under  a  lease  agreement  with  the 
City,  do  they  not,  sir? 

A.  They  are  paying  under  a  lease  agreement 
with  the  City. 

Q.  Isn't  it  a  fact  that  they  are  the  largest  op- 
erator at  the  San  Francisco  Airport  of  all  your 
scheduled  airlines? 

A.     Yes,  it  is  a  fact. 

Q.  And  they  have  more  planes  taking  off  and 
landing  than  any  other  airline  at  that  Airport  ? 

A.    Yes.  [160] 
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Q.     What  is  the  term  of  that  lease? 

A.     The  term  of  the  lease?  Forty  years. 

Q.  You  also  have  a  lease  agreement  with  Pan 
American  for  the  utilization  of  the  space,  do  you 
not,  sir?  A.    Yes. 

Q.  And  that  is  the  second  largest  operator  of 
the  San  Francisco  Airport,  is  it  not? 

A.  By  second  largest  operator,  in  what  classi- 
fication do  you  mean? 

Q.     Well,  how  about  volume  of  traffic? 

A.     No,  they  are  not. 

Q.     Are  they  third? 

A.  I  would  have  to  refer  to  my  figures  to  tell 
you  just  where  they  are  in  volume  of  traffic,  but 
they  are  one  of  the  major  air  carriers  at  the  San 
Francisco  International  Airport. 

Q.  Are  they  presently  operating  under  the  terms 
of  that  lease? 

A.  Yes,  they  are;  but  they  are  paying  the  pre- 
vailing rate  in  the  charge  schedule  for  all  activities 
insofar  as  common  use  facilities  are  concerned. 

Q.    What  is  the  term  of  that  lease,  sir? 

A.     It  is  for  a  period  of  20  years. 

Q.  Isn't  it  a  fact  that  leases  were  made  to  the 
airline  for  the  use  of  landing  facilities  before  the 
TWA  lease  was  executed  in  1942  at  the  San  Fran- 
cisco Airport? 

A.  If  my  memory  serves  me  correctly,  there  was 
one  prior  [161]  lease  with  a  scheduled  air  carrier. 

Q.     Isn't  it  a  fact  leases  were  made  with  sched- 
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uled  air  carriers  after  the  lease  with  TWA  was 

executed  in  1942? 

A.  There  was  one  lease  made  subsequent  to  the 
TWA  lease  in  1942. 

Q.  Isn't  it  a  fact  that  at  the  present  time  you 
are  negotiating  with  airlines  for  the  leasing  of  space 
at  the  San  Francisco  Airport? 

A.  That  is  true.  We  are  conducting  ])r(']iniinary 
negotiations. 

Q.  And  do  those  negotiations  contemplate  the 
establishment  of  airline  maintenance  bases  at  the 
San   Francisco  Airport? 

A.  Well,  I  would  say  they  contemplate  either 
operational  or  maintenance  bases  at  the  San  Fran- 
cisco Airport. 

Q.  And  those  bases,  I  take  it,  would  have  facili- 
ties for  maintenance  and  repair  of  airlines,  would 
they  not?  A.    Yes,  they  would. 

Q.  And  it  is  contemplated  that  those  airlines 
will  hold  that  space  and  operate  those  facilities 
under  lease  with  the  City,  isn't  that  so,  sir? 

A.  Yes,  that  is  correct.  However,  they  are  not 
incorporated — they  will  not  have  incorporated 
therein  any  provisions  that  will  freeze  the  charges 
for  common  use  facilities. 

Q.  Yes.  Now,  Mr.  Messersmith,  does  the  Rail- 
way Express  Agency  operate  in  their  express  op- 
eration at  the  Airport? 

A.    Yes,  they  do.    [162] 

Q.     And  that  is  a  carrier  such  as  the  airlines, 
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isn't  it?  It  is  a  carrier  of  express  instead  of  pas- 
sengers, isn't  that  so? 

A.    That  is  correct. 

Q.  And  they  seiTe  the  general  public  just  as 
the  airlines  do,  isn't  that  right,  sir? 

A.  Yes.  However,  they  do  not  use  the  common 
facilities  of  the  airport. 

Q.  We  will  get  to  that.  Do  they  use  space  at 
the   San  Francisco  Airport? 

A.  Yes,  they  use  space  that  is  rented  from  the 
City  on  a  space  rental  permit  and  they  are  the 
tenants  of  the  imrticular  air  line. 

Q.  So  they  utilize  space,  this  carrier,  at  the  San 
Francisco  Airport  under  a  rental  basis  at  the  pres- 
ent time,  is  that  correct? 

A.     Space  that  is  for  their  exclusive  use,  yes. 

Q.  And  I  take  it  they  also  utilize  facilities  neces- 
sary for  the  handling  of  their  express,  isn't  that  so  ? 

A.    What  kind  of  space  do  you  refer  to? 

Q.  Well,  just  general  space  for  use  of  express, 
and  in  addition  to  that  utilize  handling  equipment, 
and  so  forth,  in  handling  their  express,  do  they  not  ? 

A.     On  the  rented  areas,  yes. 

Q.  And  the  schedule  of  rates  and  charges  doesn't 
even  purport  [163]  to  apply  to  that  operation,  does 
it,  sir?  A.    Yes,  it  does.  [163-A] 

Mr.  Dyer:  Q.  Can  you  point  to  any  place  in 
the  rates  and  charges  which  applies  to  the  utiliza- 
tion of  facilities  for  the  handling  of  express  by  the 
Express  Company? 

A.    Yes,  the  rental  of  buildings  or  structures,  T 
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can't  recall  the  part  number  l)iit  it  is  in  oui-  rate 

and  charge  schedule. 

Q.  At  the  present  time  it  doesn't  apply  to  that, 
does  it?  Aren't  they  rentine^  under  a  renting  agree- 
ment that  you  have  described  to  us? 

A.  It  aj)plies  because  they  are  renting  space 
undei-  a  rental  permit  that  in  this  instance  ha  been 
granted  to  United  Airlines  and  allows  United  to 
act  as  custodian  of  a  particular  building,  paved 
area  and  unpaved  area,  and  further  stipulates  that 
they  may  sublet  that  space  to  other  air  carriers 
and  to  the  air  express  and  air  mail — that  is  the  Air 
Express  Company  and  the  U.  S.  Post  Office  for 
air  mail  purposes.  All  of  the  various  carriers  and 
the  Post  Office  Department  and  the  Air  Express 
Company  conduct  certain  operations  in  this  area 
that  is  for  their  exclusive  use ;  that  is,  the  exclusive 
use  of  the  custodian  and  those  that  he  authorizes 
to  use  such  space. 

Q.     That  is  on  a  lease  rental  basis? 

A.  That  is  on  a  space  rental  basis,  what  may  be 
termed  a  30  day  revocable  pennit. 

Q.  Now,  Mr.  Messersmith,  do  Airpoi-t  limousine 
companies  utilize  the  common  roadways  and  side- 
walk ways  at  the  Airport? 

A.  Yes,  they  use  the  private  roadways  at  the 
Airport.  [164] 

Q.     That  is  Airport  property,  is  it  not? 

A.    That  is  correct. 

Q.    Just  as  the  ramps  and  runways  are? 

A.    Yes. 
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Q.  Are  there  any  charges  made  to  the  limousine 
companies  for  the  use  of  those  facilities? 

A.  Yes;  a  very  appreciable  amount  of  the  Air- 
port's revenue  is  derived  from  the  operations  of 
Airport  limousines  or  bus  service  to  and  from  the 
Airport. 

Q.  Do  you  have  a  contract  with  the  limousine 
companies  ? 

A.  We  do  have  a  contract  with  a  specific  limou- 
sine company. 

Q.    What  is  the  term  of  that  contract? 

Mr.  Thomson:  Well,  Mr.  Dyer,  I  will  show  that 
contract  to  you  rather  than  asking  for  the  recollec- 
tion of  this  witness  as  to  the  term. 

Mr.  Dyer:  I  am  willing  to  accept  the  recollec- 
tion of  this  witness  subject  to  any  confirmation  you 
may  wish  to  make. 

Mr.  Thomson:  The  question  is  objectionable.  I 
thought  I  might  cooperate  if  you  are  interested  in 
this  question.  Wouldn't  you  be  satisfied  with  the 
document  ? 

Mr.  Dyer:  Your  Honor,  I  think  we  are  going  to 
save  time  if  I  simply  elicit  from  this  witness  the 
approximate  length  of  the  term.  That  is  what  I  am 
trying  to  do. 

The  Court:  What  is  the  length  of  the  term,  if 
you  know? 

A.  The  original  period  was  I  believe  for  two- 
years.  [165] 

Mr.  Dyer:     Q.     Are  there  also  U-Drive  Compa- 
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nics  that  operate  at  the  San  Francisco  Airport  and 

utilize  the  common  roadways'? 

A.  There  are  two  U-Drive  Companies  that  have 
agreements  with  the  Airport,  and  they  pay  a  stif)ii- 
lated  amount  per  year,  or  a  percenta.u^c  of  tlicir 
gross  profits,  whichever  amounts  to  the  greater, 
for  the  privilege  of  conducting  business  at  the  San 
Francisco  Airport. 

Q.  Is  that  privilege  obtained  from  the  Airport 
authority  by  way  of  contract? 

A.  It  is  obtained  from  the  Public  Utilities  Com- 
mission. 

Q.     By  way  of  contract? 

A.     By  way  of  contract. 

Q.  And  what  is  the  term  of  that  contract,  to  the 
best  of  your  recollection? 

A.     Three  years. 

Q.  And  you  also  lease  facilities  or  make  facili- 
ties available  to  the  Telegraph  Company  at  the  Air- 
port, do  you  not,  sir?  A.    Yes,  we  do. 

Q.  And  are  those  facilities  made  availa])le  under 
agreement  or  contract  ? 

A.  The  agreement  provides  that  they  pay  us  40 
])er  cent  of  the  gross  receipts  that  we  collect:  that 
is,  our  employees.  We  actually  operate  the  agency 
for  the  Western  Union  Telegraph  Company.  [166] 

I  may  say  that  all  of  these  various  activities  that 
you  are  mentioning  go  toward  making  it  possible 
for  us  to  lower  the  cost  of  operating  the  Airpoi-t 
for  the  taxpayer,  however  not  sufficiently  to  offset 
the  deficit. 
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Mr.  Dyer:  If  the  Court  please,  I  will  move  to 
strike  that  volimteered  statement  as  not  responsive. 

The  Court:    It  may  go  out. 

Mr.  Dyer :  Q.  Has  the  Telephone  Company  also 
utilized  a  certain  small  amount  of  space  for  the 
use  of  its  telephone  pay  stations'? 

A.    Yes,  for  the  exclusive  use  of  their  patrons. 

Q.  Their  patrons  are  any  members  of  the  public 
that  come  into  the  Airport,  isn't  that  so? 

A.     That  is  correct;  they  pay  us 

Q.     Pardon  me;  had  you  finished? 

A.  They  pay  us  15  per  cent  of  the  gross  receipts 
from  all  amounts  taken  in. 

Q.  Those  public  pay  stations  are  public  space 
and  common  facilities  available  to  any  member  of 
the  public  that  wishes  to  use  them;  isn't  that  cor- 
rect? 

A.     For  the  exclusive  use  of  their  patrons. 

Q.  How  is  that  space  made  available  to  the 
Telephone  Company;  on  a  contract  or  lease? 

A.  I  do  not  have  a  copy  of  the  document.  I  do 
not  think  there  is  one  in  possession  of  the  Airport 
Department.  As  I  [167]  understand  that,  it  is  a 
comprehensive  agreement  that  covers  all  city  owned 
buildings.  It  is  credited  to  the  Airport  revenue. 

Q.  To  the  best  of  your  knowledge  it  is  an  agree- 
ment that  makes  available  to  the  Telephone  Com- 
pany these  facilities  and  this  space  which  is  avail- 
able to  the  members  of  the  Public,  is  that  correct? 

A.     To  the  best  of  my  knowledge,  yes. 

Q.    You  mentioned  a  parking  lot.  That  parking 
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lot  obviously  is  for  the  storage  of  any  car  that 

comes  there,  isn't  that  so? 

A.  That's  right;  it  is  for  the  exclusive  use  of 
the  parking  lot  concessionaire,  and  he  is  given  the 
authority  to  park  cars  at  a  stipulated  rate  there. 
He  pays  the  City,  first  of  all,  an  amount  for  the 
use  of  the  propeil^y  involved;  and,  secondly,  it  was 
on  a  competitive  bid  basis,  and  he  bid  67%  per 
cent  of  his  gross  receipts,  and  he  pays  for  all  elec- 
tric energy  consumed  on  the  premises. 

Q.  That  space  for  the  storage  of  cars,  of  public 
cars  for  any  member  of  the  public,  is  made  avail- 
able to  the  operator  by  way  of  contract  or  agree- 
ment or  lease,  isn't  that  so? 

A.  Yes,  he  has  the  exclusive  use  of  the  property 
and  it  is  an  exclusive  agreement. 

Q.  How  many  businesses  in  all  operate  at  the 
Airport,  Mr.  Messersmith,  approximately? 

A.  There  are  several  more;  I  don't  know  the 
number  exactly;  [168]  I  would  merely  be  giTessing. 
I  would  like  to  examine  our  accounts  receivable 
and  other  records  before  I  would  say  how  many. 

Q.     Can  you  give  us  your  best  estimate? 

The  Court:    Approximately. 

A.     Approximately  12. 

Mr.  Dyer:  Q.  They  all  serve  the  general  public, 
do  they  not? 

A.  Yes,  they  are  all — in  all  instances  provide 
space  for  the  concessionaire  or  lessee,  who  in  turn 
serves  the  public. 

Q.     And  they  are  able  to  serve  that  public  under 
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agreements  of  contract  or  lease  with  the  City,  isn't 
that  so? 

A.     Under  contract,  not  necessarily  under  lease. 

Q.     Under  agreement  of  one  type  or  another. 

Now,  Mr.  Messersmith,  I  notice  that  you  testified 
that  military  planes  pay  no  fee  for  landing  and 
taking  off  at  the  Airport;  is  that  correct? 

A.     That  is  correct. 

Q.  And  do  planes  operated  by  the  City  in  its 
business  capacity  pay  any  fee? 

A.  We  haven't  had  any  operated  by  the  City,  so 
that  has  not  occurred.  However,  I  believe  there  is 
an  exemption. 

Q.     There  is  an  exemption  for  City  planes'? 

A.  City  owned,  if  they  are  operated  by  the  Pub- 
lic Utilities  Commission.  [169] 

Q.    How  about  planes  operated  by  the  C.A.A? 

A.     I  believe  the  C.A.A.  is  excluded  from  charges. 

Q.  Your  schedule  of  rates  and  charges  has  a 
provision  for  the  use  of  an  entire  building,  does  it 
not?  A.     That  is  correct. 

Q.  And  that  rate  schedule  right  in  the  rate 
schedule  speaks  of  a  lease,  does  it  not? 

A.  I  would  have  to  refer  to  the  rate  schedule 
to  see  what  the  exact  wording  is.  I  don't  recollect 
that. 

Mr.  Thomson:  Mr.  Dyer,  it  might  be  helpful  if 
I  gave  you  this  announcement:  That  my  conten- 
tions in  this  case  are  confined  to  the  common  use 
facilities. 

Mr.  Dyer:    Your  Honor,  of  course  that  isn't  the 
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issue  raised  by  the  i^leadings.  They  question  all  the 
charges  applicable  to  TWA  under  the  lease;  and  in 
addition,  of  course,  it  is  our  contention  that  in  the 
very  schedule  or  rates  and  charges  they  X)urport.  to 
impose  rates  and  charges  for  the  use  of  oin'ious 
rental  space,  such  as  the  use  of  an  entire  building 
under  agreement. 

Mr.   Dyer:     Q.     Mr.   Messersmith,   I   show   you 
Part  4  of  the  1951  schedule  of  rates  and  charges. 

The  Court:     Page? 

Mr.  Dyer:  Page  4.  That  is  entitled  "Rental  of 
An  Entire  Building  or  Structure,"  is  it  not? 

A.     That  is  correct.  [170] 

The  Court :    Pardon  me ;  I'm  trying  to  follow  you. 

The  Witness :    Part  4. 

Mr.  Dyer:    Part  4,  page  4,  Your  Honor. 

Mr.  Dyer:  Q.  That  is  entitled  "Rental  of  an 
Entire  Building,"  is  it  not,  Mr.  Messersmith? 

A.     Yes,  it  is. 

Q.  And  there  is  a  provision  in  Section  1  for  sub- 
letting, is  there  not  ? 

A.  That  is  right,  providing  any  arrangement  for 
sub-letting  have  the  prior  approval  of  the  Com- 
mission. 

Q.  Do  you  consider  the  rental  of  an  entire 
building  and  a  provision  for  sub-letting  thereof  a 
Public  Utility  rate— the  proper  subject  for  a  Public 
Utility  rate? 

Mr.  Thomson:  I  object  to  that  upon  the  ground 
that  it  calls  for  the  conclusion  and  opinion  of  the 
witness  on  a  matter  of  law,  Your  Honor. 
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Mr.  Dyer:  Your  Honor,  the  claim  in  this  case 
is  that  all  these  matters  in  the  schedule  of  rates 
and  charges  are  Public  Utility  rates.  This  man  is 
the  man  who  has  worked  on  the  schedule  of  rates 
and  charges  for  the  City.  Now  we  would  like  to 
inquire  as  to  the  factors  which  motivated  him  or 
the  City  to  determine  that  all  of  these  various 
things  in  the  schedule  of  rates  and  charges  are 
Public  Utility  rates. 

The  Court:     If  he  knows,  he  may  answer. 

The  Witness:     I  do  not  know.  [171] 

Mr.  Dyer:  Q.  You  worked  on  the  schedule  of 
rates  and  charges,  didn't  you,  Mr.  Messersmith? 

A.  The  schedule  or  rates  and  charges  was  pred- 
icated on  cost  factors.  The  legality,  as  to  whether 
or  not  they  are  a  Public  Utility  rate,  was  not  for 
me  to  determine. 

Q.  Were  you  advised  by  any  representative  of 
the  City  when  you  worked  on  this  schedule  of  the 
rental  of  an  entire  building  and  a  provision  for 
subletting  that  it  was  a  proper  subject  to  be  in- 
cluded in  a  rate  schedule? 

A.  I  prepared  the  preliminary  drafts  of  the 
particular  schedule  of  rates  that  you  are  refer- 
ring to. 

Q.  I  do  not  believe  that  answer  is  responsive. 
Did  you  receive  the  advice  I  have  adverted  to  from 
any  member  of  the  City,  any  representative  of  the 
City? 

A.  Yes,  I  was  advised  by  the  manager  of  Utili- 
ties to  work  on  the  preparation  of  a  rate  and  charge 
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schedule  applicable  to  all  of  the  facilities  at  the 
San  Francisco  International  Airjjort. 

Q.  I  notice  that  his  part  of  the  rate  schedule 
applies  to  the  rental  of  an  entire  building  or  stnic- 
ture  or  rental  of  a  partial  building  or  structure. 
Are  there  any  other  buildings  on  the  Airpoi-t  which 
are  made  availa])le  to  business  operators  at  the 
Airport  on  a  lease  basis  and  not  under  the  schedule 
of  rates  and  charges? 

A.  There  are,  yes,  to  United  Airlines  and  Pan 
American.  [172] 

Q.  What  is  the  factor  that  determines  that  in 
one  instance  rental  of  an  entire  ])uilding  should  be 
under  a  rate  sched\ile  and  in  another  instance  it 
should  not?  What  is  the  distinguishing  factor? 

A.  In  recent  years,  or  since  the  adoption  of 
the  1946  and  1950  schedules  of  rates  and  charges, 
there  has  been  no  distinction. 

Q.  The  United  lease  was  entered  into  after  the 
adoption  of  the  1946  schedule,  was  it  not,  Mr.  Mes- 
sersmith ? 

A.  Yes,  in  1947.  However,  there  were  no  build- 
ings that  the  City  had  constructed  entirely  with 
their  own  funds  involved  in  that  lease. 

Q.  But  that  lease  not  under  the  schedule  of 
rates  and  charges  was  entered  into  with  United 
after  a  schedule  of  rates  and  charges  was  in  exist- 
ence, is  that  not  so? 

A.  That  is  correct;  and  at  that  time  the  basic 
lease  was  changed  to  increase  the  acreage  charge 
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that  United  paid  so  that  it  would  be  consistent  with 

the  schedule  or  rates  and  charges. 

Q.  But  that  lease  was  for  a  definite  term,  was 
it  not?  A.    Yes,  it  was. 

Q.    For  a  term  of  years  1  A.    Yes,  it  was. 

Q.    How  many  years'?  A.    40  years. 

Q.  I  show  you  Part  4  of  the  schedule  or  rates 
and  charges,  [173]  page  6,  Section  3.  Will  you  read 
that  Section  please? 

A.  (Reading)  "Rental  as  defined  shall  mean 
general  acreage  acquired  under  agreement  with  the 
Public  Utilities  Commission." 

That  refers  to  rental  of  Airport  property  unim- 
proved. 

Q.  Well,  now,  properly,  Mr.  Messersmith,  is 
that  rental  of  property  or  is  that  a  provision  for 
the  rental  of  property  under  agreement  or  lease,  or 
is  it  the  provision  of  a  Public  Utility  service  sub- 
ject to  a  rate? 

Mr.  Thomson:  If  Your  Honor  please,  I  think 
that  is  purely  a  legal  question  that  this  witness 
should  not  be  called  upon  to  answer. 

Mr.  Dyer:  This  man  is  the  chief  man  who 
worked  on  the  schedule  of  rates  and  charges.  I 
thank  I  am  entitled  to  inquire  into  the  extent  of  his 
knowledge. 

The  Court:    Read  the  question,  Mr.  Reporter. 
(The  reporter  read  the  question.) 

The  Court:    You  may  answer,  if  you  know. 

A.    I  do  not  know. 
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Mr.  Dyer:  Q.  Did  you  wiitc  this  Part  6  of  the 
sch(^diile  of  rates  and  charges?        A.    Yes,  I  wrote  it. 

Q.  And  did  you  make  any  determination  or  give 
any  thought  to  the  question  at  the  time  of  whether 
or  not  rental  under  agreement  for  a  definite  term 
was  a  Public  Utility  service?  [174] 

Mr.  Thomson:  If  your  Honor  ])lease,  that  is  a 
repetition  of  the  same  objectional)le  (luestion.  It 
calls  for  a  legal  o|)inion  of  this  witness. 

Mr.  Dyer:  He  said  he  didn't  know  to  the  last 
question.  I  am  asking  him  now  if  he  gave  any  con- 
sideration to  it. 

Mr.  Thomson:    Well  he  says  he  doesn't  know. 

The  Court:    Can  you  answ^er  the  question? 

The  Witness:  Would  you  repeat  the  question, 
please  ? 

Mr.  Dyer:    May  w^e  have  it  read,  please? 
(The  reporter  read  the  question.) 

A.     No. 

Mr.  Dyer:  Q.  Now  will  you  look  at  Part  7,  page 
7  of  the  1951  schedule,  Mr.  Messersmith.  What  does 
that  refer  to  ? 

A.     Rental  of  Airport  property,  paved  areas. 

Q.  Isn't  it  a  fact  that  those  paved  areas  are 
made  available  to  airlines  under  agreement? 

A.  This  and  the  other  two  parts  that  I  have  just 
referred  to  is  property  that  is  not  considered  com- 
mon use  property  at  the  Airport  but  that  which 
could  be  made  available  for  the  exclusive  use  of  a 
tenant.  Would  you  repeat  your  question  if  I  didn't 
answer  it?  [175] 
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Q.  Paved  areas  are  made  available  under  agree- 
ment, are  they  not,  in  accordance  with  the  sched- 
ule of  rates  and  charges'? 

A.    Yes,  they  are. 

Q.     For  a  definite 

A.  However,  not  for  a  definite  period  of  time. 
It  is  merely  on  an  operator's  rental  permit  that  is 
subject  to  cancellation  by  the  Public  Utilities  Com- 
mission. 

Q.  Will  you,  then,  read  the  first  sentence  of  Sec- 
tion 2? 

A.  (Reading) :  "Rental  rate  for  general  acre- 
age shall  be  $600  per  year  for  the  following:  First, 
for  the  groimd " 

Q.     Yes.  If  you  wanted  to  rent 

The  Court:    Let  him  read  it  all. 

A.  (Reading)  :  "Certain  $600  a  year  minimum 
charge  and/or  an  acreage  charge  shall  be  applica- 
ble on  a  consolidation  basis  to  all  charges  set  forth 
in  Part  6  and  Part  7." 

Mr.  Dyer:  Q.  That  refers  to  a  unit  charge  of 
$600  a  year,  does  it  not,  sir? 

A.     Yes.  A  minimum  unit  charge. 

Q.    But  it  is  for  the  year.  A.    Yes. 

Q.  I  notice  that  Section  3  of  this  Part  7  reads: 
"Rental  so  defined  shall  mean  general  acreage  ac- 
quired under  agreement  with  the  Public  Utilities 
[176]  Commission".  By  "agreement"  do  you  mean 
leasing  there,  sir? 

A.  Not  necessarily.  It  can  mean  a  space  rental 
permit  or  a  lease  that  has  been  granted  as  a  result 
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of   competitive   bidding   as   required   by   the    City 

Charter. 

Q.  Now,  I  notice  that  Part  9,  page  9,  of  the 
schedule  of  rates  and  charges,  refers  to  rental  rates 
for  domestic  and  international  passenger  air  termi- 
nal office  building  space,  does  it  not? 

A,     Yes,  it  does. 

Q.  Now,  that  schedule,  then,  refers  to  the  leas' 
ing  of  office  space,  isn't  that  so? 

A.    That  is  correct. 

Q.  Is  office  space  made  available  to  various  non- 
aviation  business  operators  at  the  Airport? 

A.  Yes.  The  Telephone  Company  is  one.  TWA, 
also,  in  the  International  Terminal  Building  occu- 
pies space  under  those  provisions. 

Q.  I  notice  that  Section  2  provides  that  the  ten- 
ants— that  word  is  used — must  maintain  the  physi- 
cal improvements  in  good  condition. 

Mr.  Messersmith,  isn't  it  a  fact  that  Public  Util- 
ities in  providing  service  have  an  obligation  to  main- 
tain total  facilities,  to  provide  the  maintenance? 

Mr.  Thomson:  If  your  Honor  please,  I  object 
to  that  as  [177]  calling  for  a  conclusion  of  law  upon 
the  part  of  the  witness. 

Mr.  Dyer:    Again,  this  witness  is 

Mr.  Thomson :  Ostensibly  a  bare  question  of  law, 
nothing  else. 

Mr.  Dyer:     T  am  asking  if  this  man  knows. 

The  Court :    If  you  know. 

A.  They  are  required  to  maintain  the  premises 
to  varvinp-  degrees.  There  is  a  differential   in  the 
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rates  whether  you  occupy  an  entire  or  a  partial 
structure,  and  there  the  responsibilities  of  the  ten- 
ant varies.  He  has  a  lower  rate  where  the  respon- 
sibilities are  lower. 

Q.  Now,  Mr.  Messersmith,  I  am  not  sure  that 
that  is  responsive.  Do  you  know  whether  or  not  rec- 
ognized utilities  such  as  the  Telephone  Company 
provide  all  maintenance  in  the  provisions  of  their 
service  as  an  obligation  of  the  company.? 

A.  Not  in  dealing  with  the  City  and  County  of 
San  Francisco.  The  Western  Union  and  the  Tele- 
phone Company  require  us  to  do  certain  mainte- 
nance of  their  facilities  for  which  we  are  paid  a  per- 
centage of  gross  receipts,  along  with  the  payment 
for  the  privilege  of  conducting  business  there. 

Q.  I  take  it  that  that  answer  is  not  predicated 
upon  an  examination  of  the  files  of  public  tariffs 
of  the  Telephone  Company,  is  it? 

A.  It  is  taken  upon  the  contract  that  we  have 
with  Western  Union.  [178] 

Q.     With  Western  Union? 

A.    Which  is  a  Public  Utility. 

Q.  Part  9,  I  notice,  has  a  heading,  "Delivery  of 
Aviation  Fuels".  Isn't  it  a  fact  that  in  certain  in- 
stances the  Airport  sets  itself  up  as  a  dealer  of 
aviation  fuels?  A.    Yes,  that  is  correct. 

Q.  And  that  dealership  is  referred  to  in  the 
schedule  of  rates  and  charges,  is  it  not? 

A.    Yes,  it  is. 

Q.    Doesn't  the  Airport  also  make  space  and  fa- 
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duties  available  to  petroleum  companies  for  tlx-  ju-o- 
vision  of  fuel  to  automobile  owners? 

A.  For  the  provision  of  fuel  to  automobile 
owners  % 

Q.    Yes. 

Mr.  Thomson:    Automobile  owners? 

Mr.  Dyer :     Yes. 

A.     No,  it  hasn't  to  date. 

Mr.  Dyer:  Q.  It  contemplates  it  will,  does  it  not? 

A.  Oh,  yes,  we  have — we  are  now  negotiating  or 
anticipating  the  consummation  of  an  agreement  for 
the  operation  of  a  service  station  on  Airport  prop- 
erty. 

Q.  And  that  charge  to  the  member  of  the  ])ul)]ic 
who  owns  an  automobile  and  comes  into  the  Airport 
to  obtain  fuel  will  not  be  based  on  the  schedule  of 
rates  and  charges,  will  it,  sir? 

A.  The  basic  charge  is  on  a  competitive  bid  basis. 
The  [179]  various  petroleum  companies  were  in- 
vited to  bid  for  it,  and  the  high  bid  happened  to  be 
— the  highest  bidder  is  being  awarded.  T  under- 
stand, the  contract  for  the  installation  at  a  cost  of 
$50,000  or  more  of  a  service  station  at  the  Aii-port. 

Q.  With  reference  to  that,  isn't  it  a  fact  that  the 
TWA  lease  was  entered  into  after  bids  were  re- 
ceived ?  A.    Yes. 

Q.  To  get  back  to  my  question,  isn't  it  a  fact 
that  the  charge  for  gasoline  to  the  automobile  users 
at  the  Airport  who  come  in,  public  automolnle  usei*s, 
is  not  based  on  a  schedule  of  rates  and  charges? 

A.     It  is  an  amount  in  excess  of  the  schedule  of 
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rates  and  charges.   The  first  consideration  of  the 
minimum  amount  would  be  predicated  on  the  sched- 
ule of  rates  and  charges. 

Q.  I  don't  think  you  get  what  I  mean,  Mr.  Mes- 
sersmith.  I  am  referring  to  the  charge  to  the  indi- 
vidual automobile  owner.  Suppose  I  came  into  the 
Airport  and  asked  for  a  certain  number  of  gallons 
of  gasoline,  the  charge  charged  me  wouldn't  be 
based  on  the  schedule  of  rates  and  charges,  would  it  ? 

A.  No,  it  would  not.  However,  in  the  case  of 
parking  your  automobile  it  would  be. 

Q.    Yes. 

A.  There  are  various  agreements  down  there  at 
the  Airport. 

Q.  Now,  Mr.  Messersmith,  I  notice  that  through- 
out this  schedule  of  rates  and  charges  you  have 
references  to  agreements,  [180]  to  subleases,  and  so 
forth.  Isn't  it  true  that  if  these  matters  were  in- 
volved the  provisions  of  a  projected  service,  that  no 
lease  or  agreement  would  be  necessary?  Isn't  a  con- 
sumer of  a  utility  entitled  to  service  as  a  matter  of 
right  ? 

Mr.  Tliomson:  If  your  Honor  please,  I  object 
to  that  again  as  a  question  of  law. 

The  Court:    Objection  will  be  sustained. 

Mr.  Dyer:  Q.  Now,  Mr.  Messersmith,  in  plan- 
ning the  expansion  of  the  Airport,  isn't  rather  long- 
range  planning  necessary? 

A.    Yes,  it  is. 

Q.    And  doesn't  that  long-range  planning  involve 
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a  forecast  of  numbers  and  the  types  and  weij:^lits  of 

pianos  that  will  use  a  field  in  the  future? 

A.  Yes,  it  does.  And  it  requires  the  cooperation 
of  the  air  carriers  concerned.  Now,  we  endeavored 
to  recently  acquire  data  upon  which  to  forecast  a 
prospectus  of  traffic.  We  asked  for  it  by  individual 
air  carrier  and  as  to  the  type  of  aircraft  that  they 
contemplate,  and  the  vohmie  of  movements. 

They  sent  us  back  a  semi-logarithmic  chart  which 
said  that  you  can  anticipate  the  same  amount  of  in- 
crease in  traffic  at  the  San  Francisco  Airport  as  the 
C.A.A.  had  projected  three  or  four  years  back  for 
the  United  States. 

We  find  it  very  unsatisfactory,  and  not  in  accord 
with  giving  us  the  information  necessaiy  to  make 
total  ])lanning.  [181]  Consequently,  we  have  to 
analyze  the  subject  using  our  o^vn  conception  as  to 
what  the  requirements  will  be. 

Q.  Well,  you  seek  to  olitain  your  information 
from  the  sources  that  may  be  of  help,  do  you  not? 

A.     That  is  true,  certainly. 

Q.  Now,  what  forecasts  were  made  ])y  the  City 
in  1942  and  prior  thereto  concerning  the  weight  of 
planes  that  would  come  into  commercial  use  at  the 
San  Francisco  Airport  ? 

A.  Well,  it  is  rather  difficult  to  ]un  it  down  to 
any  exact  period  of  time  because,  as  you  know,  an 
airport  is  continually  undergoing  expansion.  We 
have  had  four  or  five  complete  airport  developments 
do^vn  there  to  take  care  of  the  changing  type  of 
aircraft  that  was  placed  into  service. 


402  Trans  World  Airlines,  Inc.,  vs. 

(Testimony  of  Harold  Stanley  Messersmith.) 

In  1941  or  1942 — that  was  just  after  Pearl  Har- 
bor— we  had  a  tremendous  acceleration  in  the  growth 
of  air  transportation  brought  about  by  the  war.  We 
then  had  ultimate  plans  in  1942  for  that  4,500  foot 
North- South  runway  and  for  the  6,000  foot  East- 
West.  However,  there  was  a  considerable  change 
right  at  that  particular  time,  in  1942  and  1943,  in 
our  thinking,  and  we  were  then  able  to  realize  that 
larger  aircraft  were  going  to  be  operated  from  the 
Airport  and  we  laid  our  plans  accordingly. 

Q.  I  wush  to  get  this  clear:  In  1942  you  did 
have  a  contemplation  of  larger  planes  coming  into 
use,  and  accordingly  the  6,000  foot  runway  was 
planned,  is  that  so?  [182] 

A.  The  6,000  foot  runway,  I  testified  earlier,  was 
in  service.  However,  it  wasn't  capable  of  sustaining 
the  heavy  loads  of  aircraft  that  later  were  devel- 
oped. 

Q.  Isn't  it  a  fact  that  an  8,000  foot  runway  was 
also  contemplated  or  planned  or  discussed  about 
that  time? 

A.  It  is  possible  that  we  did  discuss  it.  We 
didn't  know  whether  it  would  ever  be  realized,  but 
it  may  have  been  discussed  or  considered. 

Q.  When  was  the  8,000  foot  rimway  started? 
When  was  it  constmcted  or  planned?  When  was 
the  construction  or  plans  for  it  definitely  started? 

Mr.  Thomson :    Did  you  say  construction  or  plan  ? 

Mr.  Dyer :    Either  one  or  both. 

Mr.  Thomson:  I  object  to  that  upon  the  ground 
the  question  is  complex. 
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The  Court:     Change  the  form  of  the  (question. 

Mr.  Dyer:     I  will  simplify  it. 

Mr.  Dyer:  Q.  When  was  the  8,000  fcot  nmway 
definitely  planned? 

A.  Well,  prior  to  1945  when  tlic  electorate 
passed  the  is^eneral  operation  bond  in  the  amount 
of  $20,000,000. 

Q.     How  long  before  1945? 

A.     Possibly  two  or  three  years. 

Q.  Possibly  two  or  three  years?  So  on  the  basis 
of  that,  that  8,000  foot  runway  would  have  been 
planned  in  1943  or  1942?  [183] 

A.  That  is  just  what  I  indicated.  There  was  a 
tremendous  growth  in  aviation  right  at  that  time. 
The  growth  was  so  great  that  we  have  accom]ilished 
in  10  years  what  may  normally  have  been  antici- 
pated over  20  years  or  more. 

Q.  Yes.  Now,  Mr.  Messersmith,  I  am  going  to 
refer  you  to  the  allegations  contained  in  the  City's 
answer  and  cross-complaint  which  stages  as  follows. 
This  is  page  13: 

"These  defendants  and  cross-complainants  fur- 
ther allege  that  there  wasn't  on  said  date ''  re- 
ferring to  October  1,  1942 

'' any  conception  in  the  minds  of  any  officers, 

or  representatives,  that  either  of  the  parties  to  said 
document  of  public  lease,  that  commercial  aircraft 
would  ever  mthin  the  purported  term  of  said  pur- 
ported lease  exceed  to  any  appreciable  extent  said 
maximmii  permissible  take-off  weight." 

On  October  1st,  1942,  did  you  have  any  coneep- 
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tion  that  within  the  period  of  20  years  from  that 
date  planes  in  excess  of  25,000  pounds  gross  take- 
off weight  would  ever  come  into  commercial  use? 

A.  Yes,  we  anticipated  that  the  Boeing  Strato- 
liner,  which  TWA  later  operated,  would  be  placed 
into  service.  I  believe  that  airplane  weighed  approx- 
imately 47,000  pounds. 

However,  we  did  not  anticipate  that  there  would 
be  any  large  volume  of  numbers  of  that  aircraft 
because  TWA  only  [184]  purchased  three  or  four 
for  their  entire  system. 

Q.  Despite  this  allegation,  then,  you  did  on  Oc- 
tober 1,  1942,  have  a  conception  that  planes  of  at 
least  47,000  pounds  were  coming  into  use,  is  that 
so  ?  A.     Into  limited  use,  yes. 

Q.    Yes. 

A.  Right.  However,  our  facilities  would  not  be 
able  to  accommodate  a  repetition  of  use  of  such 
extraordinarily  heavy  aircraft. 

Q.  Isn't  it  a  fact,  Mr.  Messersmith,  that  about 
five  years  before  1942  you  had  a  conception  that 
four-engine  planes  would  come  into  use  ? 

A.  Well,  yes,  there  had  been  other  four-engine 
aircraft  that  had  been  in  operation  but  had  proven 
satisfactory  by  the  scheduled  air  carriers. 

Q.  When  did  you  first  know  of  the  Boeing  Strat- 
oliner?  A.     Prior  to  1942. 

Q.    How  long  prior  to  1942? 

A.  I  would  only  be  guessing,  but  it  was  prior 
to  1942. 

Q.     Mr.  Messersmith,  I  have  here  the  report  of 
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the  San  Francisco  Public  Utilities  Commission  for 
the  year  1936-1937.  I  show  you  page  165,  and  a  pic- 
ture on  that  page.  Will  you  describe  to  the  Court 
what  you  see? 

A.     ''Transport  Plane  of  the  Future." 

Q.     How  many  engines  does  it  have?  [185] 

A.     Four  engines. 

Q.  And  what  does  the  caption  under  that  pic- 
ture say? 

A.  (Reading) :  "Cutaway  view  showing  type  of 
transport  plane  now  under  construction  for  Trans- 
continental and  Western  Air.  Will  carry  33  pas- 
sengers and  a  crew  of  four." 

Q.     Do  you  recognize  that  type  of  plane? 

A.  Yes,  that  was  a  plane  that  had  50  per  cent 
more  capacity  than  the  one  that  was  being  operated 
at  that  time. 

Q.  And  do  you  know  what  weight  that  plane 
was? 

A.  I  mentioned  before  that  it  was  approximately 
47,000  pounds. 

Q.  So  that  at  least  five  years  before  the  execu- 
tion of  this  lease  the  city,  by  its  report,  had  knowl- 
edge of  a  47,000  pound,  four-engine  plane,  is  that 
correct  ? 

A.  We  had  knowledge  that  it  was  being  con- 
structed. We  had  no  knowledge  that  it  would  be  a 
success  because  other  four-engine  air]ilanes  didn't 
prove  to  be  successful.  That  was  still  considered 
experimental.  It  was  several  years  later  that  the 
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airplane  was  licensed  by  the  C.A.A.  and  placed  in 
service. 

Q.  Wouldn't  you  say  from  the  picture  and  the 
designation  that  appears  in  this  1936  report  that 
the  City  contemplated  that  it  would  come  into  com- 
mercial service? 

A.  I  would  say  that  we  endeavor  to  get  the  latest 
thing  on  airlines  at  all  times,  and  that  that  indi- 
cated the  latest  [186]  thinking  and  that  which  TWA 
anticipated. 

Q.  That  was  your  contemplation  at  the  time  of 
the  type  of  plane  that  might  come  into  use,  is  that 
so?  A.     Into  A^ery  limited  use,  yes. 

Q.     Commercial  use? 

A.  Into  very  limited  use.  But  our  facilities  at 
that  time  consisted  of  runways  that  were  only  3,000 
feet  in  length,  and  in  1938  we  went  before  the  elec- 
torate and  were  successful  in  obtaining  a  bond  issue 
in  the  amount  of  $2,850,000  in  general  operation 
bonds  in  order  to  expand  the  Airport  to  take  care 
of  the  projections  that  had  been  made  by  the  sched- 
uled air  carriers. 

Q.  And  that  1938  bond  issue  which  increased  the 
runways  was,  again,  four  years  before  the  leasing, 
was  it  not  1 

A.  The  accomplishment  of  the  work  was  two 
years  before. 

Q.  And  that  bond  issue  was  voted  four  years 
before  ?  A.    Yes. 

Q.  Now,  Mr.  Messersmith,  I  show  you  the  report 
of  the  San  Francisco  Public  Utilities  Commission 
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of  1937-1938,  or  approximately  four  years  before 
the  execution  of  the  lease.  Will  yon  })lease  read  to 
the  Court  this  paragraph  which  appears  at  the  to]) 
of  page  201. 

A.  (Reading):  "The  new  Boeing  Stratoliner 
now  under  construction  will  be  the  first  trans] )o7't. 
built  in  the  perfectly  streamlined  sha])e  of  an  elon- 
gated [187]  'teardrop',  following  nature's  own  de- 
sign for  a  particle  traveling  through  air  with  the 
least  possible  resistance.  This  big  4-motored  ship 
will  have  a  total  of  4,400  horse  power,  will  carry 
33  passengers  plus  a  crew  of  four,  and  3,700  pounds 
of  air  mail  and  express.  The  cabins  will  be  sealed 
to  permit  the  use  of  pressure  regulating  equi]iment 
at  high  'over  w^eather'  flying  levels.  Gross  weight 
of  the  craft  will  be  42,000  pounds.  Its  wings  ^vi^ 
measure  107  feet  from  tip  to  tip,  and  its  fuselage 
will  be  74  feet  in  length.  Tn  'u])per  level'  flying  it 
will  travel  at  speeds  around  250  miles  an  hour. 

"First  of  the  new  'Stratoliners'  is  scheduled  for 
completion  during  the  late  sunmier  of  1938." 

Q.  You  knew,  then,  by  your  o^^^l  official  report, 
that  the  Stratoliner  would  be  completed  about  four 
years  before  the  lease  was  executed,  is  that  right, 
sir— in  1938? 

A.  Yes,  we  knew  that  a  limited  luunber— or  this 
one  airplane,  would  be  built,  right. 

Q.  Do  you  see  any  reference  to  the  DC-4  in  that 
report?  A.    Douglas  DC-4,  yes. 

Q.     How  heavy  an  airplane  was  that  ? 

A.     It  does  not  sav.  I  believe  this  was  the  first 
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Douglas  DC-4  that  was  proved  unsatisfactory  in 
this  country.  It  had  [188]  inadequate  horse  power 
and  was  sold,  I  believe,  to  Japan. 

The  Court:    Take  an  adjournment  to  2:00  o'clock. 
(Whereupon  an  adjournment  was  taken  to 
the  hour  of  2 :00  o'clock  p.m.  this  date.)    [188- A] 

HAROLD  STANLEY  MESSEE SMITH 

was  recalled  as  a  witness  on  behalf  of  the  defend- 
ants, previously  sworn: 

Cross  Examination — (Continued) 

The  Court:    Proceed. 

Mr.  Dyer:  Q.  Mr.  Messersmith,  when  we  took 
the  noon  recess  you  had  identified  in  the  1937-1938 
report  of  the  Public  Utilities  Commission  state- 
ments concerning  the  Boeing  Stratoliner  and  the 
DC-4. 

Mr.  Dyer:  If  the  Court  please,  at  this  time  I 
ask  that  this  document  be  marked  for  identification. 

The  Court:    Let  it  be  admitted  and  marked. 

Mr.  Dyer:  And  I  will  ask  that  that  portion  of 
that  document  entitled  "San  Francisco  Airport" 
which  is  a  specific  chapter  therein,  be  admitted  in 
evidence. 

The  Court :     So  ordered. 

The  Clerk :  Plaintiff's  Exhibit  6  marked  for  iden- 
tification, 

Mr.  Dyer:     In  evidence. 

The  Clerk :  Where  is  that  particular  part,  counsel  ? 

Mr.  Dyer:    I  mil  point  it  out  to  vou,  Mr.  Clerk. 
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It  is  the  chapter  entitled  "San  Francisco  Aii-poi-t", 

which  extends  from  page  193  to  page  228. 

The  Clerk:  Plaintiff's  Exhibit  7  admitted  .-md 
filed  in  [189]  evidence. 

(Thereupon  PUC  Repoi-t  19:}7-:^>S  referred  t(. 
above  was  marked  Plaintiff's  Exhi])it  No.  6  for 
identification;  and  pages  193-228  thei-eof,  enti- 
tled "  San  Francisco  Airport"  was  received  into 
evidence  and  marked  Plaintiff's  Exhibit  Xo.  7.) 
Mr.  Dyer:    Q.    Mr.  Messersmith,  yon  stated  that 
yon  had  in  contemplation  that  DC-4  planes  would 
come  into  use  as  early  as  1937-1938.  I  show  you  this 
photograph.  Would  you  please  state  what  it  pur- 
ports to  represent  ? 

A.  A  DC-4  airplane  of  Trans  World  Airlines 
supplied  through  the  courtesy  of  TWA. 

Mr.  Dyer:  I  will  ask  that  this  document  be 
marked  for  identification  and  I  will  also  offer  it  in 
evidence. 

The  Court:  Let  it  be  admitted  and  marked  in 
evidence. 

The  Clerk:  Plaintiff's  Exhibit  8  admitted  and 
filed  in  e^ddence. 

(Thereupon   photograph   of   Boeing   Strato- 

liner   was    received   in    evidence    and   marked 

Plaintiff's  Exhibit  No.  8.) 

Mr.  Dyer:    Q.    Now,  Mr.  Messersmith,  if  I  recall 

your  testimony  correctly,  you  stated  that  the  weight 

of  the  DC-4  plane  was  in  the  neighborhood  of  54,000 

pounds;  is  that  correct? 

A.     Yes,  54,000  pounds,  of  standard  gross  weight 
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was  presumed  to  be  the  weight  of  the  airplane  at 

that  time. 

Q.  Was  that  the  maximum  take-off  weight  or 
landing  weight  ?  [190] 

A.  That  would  be  the  landing  weight  at  that 
time.  Later  the  aircraft  was  developed  into  a  heavier 
aircraft. 

Q.  I  think  we  have  been  talking  generally  and 
the  pleadings  refer  to  the  gross  take-off  weight. 
Will  you  give  us  your  estimate  of  the  gross  take- 
off weight  of  that  aircraft  at  that  time? 

A.  The  provisions  of  the  lease  refer  to  the  stan- 
dard gross  weight  of  the  aircraft;  consequently  I 
have  been  conforming  to  the  standard  gross  weight 
of  the  aircraft  in  stating  the  weights  of  aircraft, 
not  the  maximum  weight  at  take-off,  because  the 
lease  doesn't  refer  to  such  weights. 

Q.  All  right ;  I  will  put  it  to  you  this  way:  What 
was  the  maximum  take-off  weight  to  the  best  of  your 
recollection  of  that  airplane  at  that  time? 

A.    At  what  time? 

Q.     In  1938  when  you  first  obtained  notice  of  it. 

A.  I  had  no  knowledge  of  the  operation  by  a 
scheduled  air  carrier  of  any  DC-4  in  1938.  I  don't 
^hink  any 

Q.     Did  you  have — pardon  me,  sir. 

A.  I  don't  think  any  air  carrier  had  operated  a 
DC-4  airplane  in  those  days.  I  think  the  photograph 
there  that  was  presented  here  in  evidence  was  most 
likely  taken  subsequent  to  1942  and  is  not  indica- 
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tive  of  the  airplane  that  you  refer  to  as  our  having 

knowledge  of  in  1936  and  1937. 

Q.  Does  the  airplane  represented  by  this  ])h()to- 
graph  have  the  [191]  same  general  air  frame  as 
the  airplane  which  you  have  described  and  which 
you  had  notice  of  in  1938*? 

A.  You  are  referring  to  the  experimental  DC-4 
that  was  sold  to  Japan? 

Q.  I  am  referring  to  the  airplane  which  is  re- 
ferred to  in  the  Public  Utilities  report  which  is  in 
evidence. 

A.  I  had  no  specific  figures  as  to  the  rate  of  the 
first  experimental  DC-4  airplane.  I  understood  it  to 
weigh  somewhere  between  54,000  and  possibly  65  or 
70,000 ;  but  I  have  no  published  weight  data  on  that 
specific  airplane. 

Q.  Your  contemplation  of  the  weight  was  within 
the  range  stated  by  you,  between  fifty-four  and  say 
sixty-five  thousand  or  so,  is  that  correct? 

A.  The  contemplated  weight  was  fifty-four  to 
sixty-five  thousand  pounds.  However,  the  knowledge 
of  the  weight  of  that  aircraft  was  not  forthcoming 
— that  is,  definite  knowledge  was  not  forthcoming 
until  after  the  aircraft  had  been  certified  by  the 
Civil  Aeronautics  Authority  and  that  was  along 
about  1942,  I  w^ould  judge,  or  1943. 

Q.  That  plane  was  a  heavier  plane  than  the  Boe- 
ing Stratoliner  which  is  referred  to  in  the  answer 
and  cross-complaint,  was  it  not? 

A.  Are  you  now  referring  to  the  first  conception 
of  a  DC-4  which  went  to  Japan,  or  are  you  refer- 
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ring  to  the  one  that  was  actually  placed  in  airline 
service.  There  is  quite  a  span   [192]   of  years  be- 
tween the  two. 

Q.  I  am  referring  to  the  plane  which  you  first 
had  notice  of  in  1938  and  1939  and  also  the  one 
which  I  understand  was  put  in  service.  I  under- 
stand they  are  one  and  the  same  plane. 

A.  There  was  quite  a  bit  of  discussion  on  that 
subject.  As  a  matter  of  fact,  there  was  a  conference 
in  the  office  of  the  manager  of  the  Airport  about 
1937-38  when  the  question  arose  as  to  the  practica- 
bility of  an  airplane  of  the  size  of  a  DC-4,  and 
there  was  considerable  question  as  to  whether  the 
scheduled  airlines  would  actually  operate  airplanes 
that  large,  and  if  they  did  it  was  indicated  that 
they  would  be  under  circumstances  of  long-range 
operations  and  very  limited  number  of  movements. 

Q.     What  weights  did  you  discuss  at  that  time? 

A.  The  weights  that  I  recall  I  believe  approxi- 
mated 54,000  pounds. 

A.  A  year  later  in  the  report  of  1938-39  of  the 
Public  Utilities  Commission  did  not  the  Public 
Utilities  Commission  during  the  fiscal  year  1938- 
1939  have  definite  knowledge  that  the  Boeing  Strat- 
oliners  and  the  Douglas  DC-4  planes  would  be  used 
commercially? 

A.  No;  we  had  definite  knowledge  that  they 
were — that  the  Boeing  Stratoliner  was  contemplated 
for  use,  but  we  had  no  assurance  that  they  would 
operate  in  and  out  of  the  San  Francisco  Airport. 
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Q.  You  had  definite  knowledge  that  those  planes 
had  been  built,  had  you  not? 

A.  Yes,  but  we  had  no  definite  knowledge  that 
TWA  would  be  certificated  to  operate  in  and  out 
of  the  San  Francisco  International  Aii-port  at  that 
time. 

Q.  You  had  definite  knowledge  that  it  was  en- 
tirely possible  that  the  certificated  airlines  would 
use  that  type  of  equipment,  did  you  not? 

A,  We  could  have  anticipated  that  a  limited 
number  of  scheduled  flights  by  aircraft  of  that 
weight  would  possibly  be  operated  from  our  Air- 
port, but  we  did  not  have  facilities  that  would  ac- 
commodate them. 

Q.  I  show  you  page  192  of  the  1938-9  repoi-t. 
What  does  heading  of  that  paragraph  state,  sir  ? 

A.  "Four-motored  transports  to  be  used  by  air- 
lines." 

Q.  And  what  planes  are  referred  to  in  the  para- 
graph under  that  heading? 

A.  "Four-motored  transports  to  be  used  by  air- 
lines. Plans  for  the  use  of  four-motored  transpoi-ts 
by  the  airlines  are  progressing  rapidly.  Both  of  the 
lines  using  San  Francisco  Airport  are  definitely 
contemplating  this  important  step.  United  Air 
Lines  has  ordered  six  Douglas  DC-4  transports, 
thirty-two  and  one-half  ton  planes  which  carry  42 
passengers  and  a  crew  of  five.  Transcoiitiuental  *!c 
Western  Air  plans  to  use  Boeing  [194]  Stratoliners, 
21-ton  planes  to  carry  33  passengers  and  a  crew  of 
four.  Both  of  these  transports  are  built  for  high 
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altitude,  substratosphere  flying,  with  hermetically 
sealed  cabins  being  supplied  with  circulating  air  at 
pressures  experienced  at  ordinary  flying  levels,  and 
comfortable  temperatures.  The  ships  can  thereby 
take  advantage  of  the  greater  speeds  possible  in 
the  rarefied  regions  of  the  upper  atmosphere,  and 
likewise  surmount  the  storm  areas  which  cause 
many  delays  in  flying  at  lower  levels." 

The  Court :    Fix  the  time  on  that. 

Mr.  Dyer:  This  is  contained,  sir,  in  the  Official 
Report  of  the  San  Francisco  Public  Utilities  Com- 
mission for  the  fiscal  year  1938-1939. 

The  Witness:  That  is  correct.  The  Stratoliner 
that  was  referred  to  there  was  first  placed  in  service 
in  approximately  1944. 

Mr.  Dyer:  If  the  Court  please,  I  will  ask  that 
this  document  be  marked  for  identification. 

The  Court:    Let  it  be  marked. 

Mr.  Dyer:  And  I  will  ask  that  the  chapter 
therein  entitled  '^San  Francisco  Airport,"  which 
extends  from  page  184  to  page  224,  be  admitted  in 
evidence. 

The  Court:    So  ordered.  [195] 

The  Clerk:  Plaintiff's  Exhibit  9  marked  for 
identification;  Plaintiff's  Exhibit  10  admitted  and 
filed  in  evidence. 

(Thereupon  PUC  Report  1938-39  was  marked 
Plaintiff's  Exhibit  No.  9  for  identification  only ; 
the  chapter  thereof  entitled  ''San  Francisco 
Airport",  pages  184-224,  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  10.) 
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Mr.  Dyer:  Q.  Mr.  Messersmith,  T  am  ^oing  to 
refer  you  to  a  letter,  and  I  have  checked  its  au- 
thenticity with  Mr.  Thomson.  It  is  a  letter  ad- 
dressed to  the  Public  Utilities  Commission  by  Mr. 
E.  Gr.  Cahill,  Manager  of  Utilities,  and  it  is  dated 
August  4,  1937,  and  its  subject  is  the  San  Fran- 
cisco Airport  Bond  Issue.  I  am  going  to  ask  you 
to  read  the  fourth  paragraph  in  that  letter,  of  Au- 
gust 4,  1937. 

A.  "With  regard  to  the  land  plane  port,  a  lad- 
ical  revision  has  taken  place  in  the  design  and  <>j)- 
eration  of  land  type  aircraft.  Two  years  we  were 
faced  with  the  airport  operating  i)r()blem  of  air- 
craft weighing  from  17,000  to  20,000  pounds.  Today 
land  planes  weighing  24,000  pounds  are  operating 
in  and  out  of  San  Francisco  Airport,  and  there  are 
now  being  built  land  planes  to  be  put  in  service 
next  year,  weighing  42,000  pounds,  with  other  de- 
signs projected  that  will  weigh  close  to  70,000 
pounds. ' ' 

The  Court:    What  is  the  date  of  that? 

The  Witness:    August  4,  1937.  [196] 

Mr.  Dyer:  Q.  That  is  a  letter,  is  it  not,  from 
Mr.  Cahill  to  the  Pubic  Utilities  Conmiission 'T  It 
is  a  copy  of  a  letter? 

A.  Yes,  that  is  a  letter,  and  it  is  the  estimate 
on  the  capital  cost,  which  may  be  imjxirtant  too, 
for 

Mr.  Dyer:  Your  Honor,  this  is  a  copy  of  a  letter 
and  I  have  endeavored  to  obtain  the  original,  but 
Mr.  Thomson  tells  me  it  is  hard  to  discover  the 
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original  and  he  has  agreed,  I  believe,  to  stipulate 
to  its  authenticity.  Is  that  correct,  sir? 

Mr.  Thomson :    That  is  correct,  Your  Honor. 

The  Court:    Let  the  record  so  show. 

Mr.  Dyer:  I  will  therefore  offer  this  copy  in 
evidence. 

The  Court:    Let  it  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  11  admitted  and 
filed  in  evidence. 

(Thereupon  letter  identified  above  was  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  11.) 

Mr.  Dyer:  Q.  Now,  Mr.  Messersmith,  do  you 
recall  when  TWA  put  in  commercial  service  in  the 
United  States  the  Boeing  Stratoliner? 

A.  To  the  best  of  my  knowledge  it  was  just 
prior  to  the  beginning  of  World  War  II,  and  I 
understand  the  aircraft  were  taken  over  for  mili- 
tary purposes  and  turned  back  to  the  airline  at  a 
later  date.  [197] 

Q.  Do  you  have  a  recollection  that  the  Boeing 
Stratoliner  was  put  in  commercial  service  before 
the  date  of  the  execution  of  this  lease  in  '42? 

A.  I  believe  I  recall  reading  that  TWA  had 
purchased  three  or  four  of  the  airplanes  prior  to 
that  date  and  had  placed  them  into  service. 

The  Court:    What  date? 

The  AYitness:    Prior  to  November  1942. 

Mr.  Dyer:  Q.  Do  you  recall  reading  that  in  the 
1939-1940  report  of  the  Public  Utilities  Commis- 
sion? A.    Which  year  was  that? 
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Q.     The  fiscal  year  1939-1940? 

A.  Well,  I  wouldn't  necessarily  recall  the  exact 
date. 

Q.  To  refresh  your  recollection  on  the  exact 
date,  Mr.  Messersmith,  I  show  you  this  report  of  the 
San  Francisco  Public  Utilities  Commission  for  the 
fiscal  year  1939-1940.  Will  you  please  read  the 
heading  on  page  196  indicated  by  me  and  the  para- 
graph thereimder? 

A.  "Era  of  four-motored  transports  inaugu- 
rated. 

''In  elune  1940  this  airline  set  a  precedent  among 
the  domestic  airlines  of  the  nation  by  inaugurating 
the  service  of  four-motored  Stratoliners.  These 
huge  21-ton  transports,  carrying  33  passengers  and 
a  crew  of  five,  are  now  in  regular  service  between 
Los  Angeles  and  New  York.  The  company  has  a 
petition  [198]  pending  with  the  Civil  Aeronautics 
Authority,  requesting  permission  to  extend  its  New 
York  to  Los  Angeles  route  on  to  San  Francisco 
Airport.  If  the  request  is  granted,  the  Stratoliners 
will  be  operated  into  this  field.  At  the  present  time 
all  east  bound  Stratoliner  passengers  are  routed  by 
way  of  Los  Angeles,  flying  south  from  San  Fran- 
cisco Airport  via  United  Air  Lines." 

Q.  Have  you  concluded,  sir,  with  that  para- 
graph ?  A.     That  paragraph,  yes. 

Q.  That  refers  specifically  to  the  conmiercial 
use  of  Boeing  Stratoliners  by  TWA,  does  it  not, 
Mr.  Messersmith?  A.     That  is  correct. 

Q.    During  the  fiscal  year  1939-1940? 
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A.     That  is  correct. 

Q.  At  least  two  years  before  the  lease  was  exe- 
cuted? A.     That  is  correct. 

Mr.  Dyer:  If  the  Court  please  I  will  ask  that 
this  document  be  marked  for  identification. 

The  Court:    Let  it  be  marked. 

Mr.  Dyer:  And  I  will  further  ask  that  that  por- 
tion of  the  document  entitled  "San  Francisco  Air- 
port" which  extends  from  page  186  to  page  215  be 
received  in  evidence. 

The  Court :    Let  it  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  12  marked  for 
identification;  [199]  Plaintiff's  13  admitted  and 
filed  in  evidence. 

(Thereupon  PUC  Report  1939-40  was  marked 
Plaintiff's  Exhibit  No.  12  for  identification 
only;  the  chapter  thereof  entitled  '^San  Fran- 
cisco Airport",  pages  186-215,  was  received 
into  evidence  and  marked  Plaintiff^s  Exhibit 
No.  13.) 

Mr.  Dyer:  Q.  Mr.  Messersmith,  isn't  it  a  fact 
that  the  trend  in  weight  of  planes  in  use  at  the  San 
Francisco  Airport  and  other  municipal  airports  has 
steadily  increased  as  to  weight  and  as  to  wing  load- 
ings? A.    Yes,  that  is  a  fact. 

Q.  Isn't  it  a  fact  that  there  never  has  been  any 
down  dip  in  that  trend  to  any  extent? 

A.    No,  that  is  not  a  fact. 

Q.    When  was  the  down  dip  ? 

A.     There  has  been  deviations. 

Q.     During  the  war? 
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A.  No,  prior  to  the  war  there  were  larger  trans- 
})orts  l)uilt,  and  Boeing  bnilt  a  Boeing  80,  which 
was  operated  by  the  airlines  and  subsecincntly  the 
trcmd  was  downward  to  smaller  transy)oi*ts.  Then 
they  introduced  bi-engine  transports,  and  the  trend 
went  the  other  way.  There  has  been  a  few  varia- 
tions, but  generally  I  agree  that  the  trend  has  been 
upward. 

Q.  Yes,  the  general  trend.  Now,  Mr.  Messer- 
smith,  am  I  correct  in  my  recollection  of  your  testi- 
mony that  the  use  of  the  field  during  the  war  by 
the  Military  was  rather  intermittent,  [200]  or  am 
I  incorrect  in  that  recollection? 

A.  No,  I  did  not — I  said  the  use  of  the  field 
by  heavy  type  of  transport  planes  falling  into  the 
category  of  say  47,000  to  63,000  pounds  was  veiy 
limited. 

Q.  And  you  are  referring  then  to  the  limited 
use  of  the  airport  by  heavy  military  planes  during 
the  war? 

A.  That  is  correct.  The  use  of  the  field  during 
the  war  by  military  aircraft  was  accelerated  after 
the  Federal  Government  had  lengthened  the  pre- 
vailing runway  as  partial  payment  for  the  Treasure 
Island  Airport.  At  that  time  they  strengthened  it 
to  a  degree  and  lengthened  the  runway  to  7.000 
feet,  and  they  provided  connecting  taxi-ways  to  the 
now-existing  Pan  American  base.  It  was  only  then 
that  those  heavier  transpoi-ts  could  be  operated 
from  the  airport  with  any  frequency  in  safety. 
That  was  only  on  a  specific  runway— one  runway, 
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and  on  a  specific  set  of  taxi-ways  running  to  and 
from  the  Pan  American  Airway.  They  did  not 
strengthen  the  balance  of  the  facilities  in  the  areas 
that  were  used  by  scheduled  airlines,  in  getting  to 
and  from  the  operating  areas  in  which  they  were 
located  or  where  they  loaded  their  passengers. 

Q.  Mr.  Messersmith,  do  you  have  a  recollection 
that  during  the  year  1943-1944  before  the  Constel- 
lations were  put  in  use  that  there  was  a  rather 
frequent  use  of  the  heavier  and  larger  types  of 
military  aircraft   at  the   San   Francisco   Airport? 

A.  By  heavier  and  larger  type,  exactly  what  air- 
craft are  you  referring  to? 

Q.  Those  utilized  for  say  cargo  activities  and 
evacuation  of  wounded  activities,  four-engined  air- 
craft that  could  fly  the  Pacific. 

A.  There  was  some  use  of  the  Aircraft  by  them 
in  connection  with  the  United  Air  Lines,  and  pos- 
sibly Pan  American  World  Airways.  However,  al- 
most concurrent  with  that,  we  had  a  project  under 
way  with  the  Federal  Government  to  both  lengthen 
and  strengthen  the  runways  and  taxi-ways  that  they 
would  be  required  to  use.  However,  those  were  lim- 
ited operations  for  military  purposes,  and  we  nat- 
urally anticipated  that  we  would  have  an  accel- 
erated deterioration  of  our  facilities  during  the 
period,  but  there  was  a  war  on  and  of  course  no 
effort  was  made  to  forestall  that  type  of  opera- 
tions. In  addition,  the  Federal  Government  had 
agreed  to  pay  for  any  damage  sustained  through 
the  use  of  the  Airport  facilities  during  that  time. 
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Q.  During  that  time  in  1943-1944,  isn't  it  a  fact 
that  the  use  of  the  runways  by  TWA  Boeing  Strat- 
oliners  was  rather  infrecjuent? 

A.  Approximately  30  to  60  movements  per 
month.  Pardon  me;  approximately  60  to  120.  That 
would  be  one  to  two  a  day. 

Q.  I  didn't  want  to  have  misled  you,  and  I  may 
have  been  guilty  in  that  respect,  but  to  recall  the 
facts  in  this  case  [202]  as  they  have  been  brought 
out,  isn't  it  a  fact  that  it  wasn't  until  April  1945 
that  Boeing  Stratoliners  were  put  in  use  at  this 
Airport  ? 

A.  If  you  will  allow  me  to  refer  to  our  report, 
I  can  tell  you. 

Q.    Yes? 

The  Court:    Have  you  that"? 

The  Witness:     I  have  a  graphical 

Mr.  Thomson:  Isn't  that  in  the  pleadings,  Mr. 
Dyer? 

Mr.  Dyer:  Yes,  I  have  given  him  the  weights. 
I  brought  that  to  his  attention  because  I  didn't  want 
to  mislead  him. 

Mr.  Thomson :  If  it  is  in  the  pleadings  I  am  not 
going  to  depart  from  what  we  agreed  to  in  the 
pleadings. 

The  Witness :  Yes,  our  record  indicates  that  Boe- 
ing Stratoliner  service  was  inaugurated  by  TWA 
in  April  1945. 

Mr.  Dyer:  Q.  Isn't  it  also  a  fact  that  during 
the  fiscal  year  of  1943-1944  there  was  rather  hea\y 
use  of  the  runways  at  the  San  Francisco  Airport 


422  Trans  World  Airlines,  Inc.,  vs, 

(Testimony  of  Harold  Stanley  Messersmith.) 

by  planes  of  United  Air  Lines  that  were  flying  the 

Trans-Pacific  run  for  the  Military? 

A.  What  volume  of  traffic  do  you  indicate  as 
heavy  use? 

Q.  Oh,  flights  of  at  least  14  landings  and  14  take- 
offs  a  week. 

A.  It  is  conceivable  that  the  volume  of  activity 
was  conducted.  No  records  were  maintained  because 
of  the  military  nature  of  the  operations  at  that 
time,  so  I  couldn't  tell  positively.  [203] 

Q.  You  say  that  no  records  were  maintained? 
To  refresh  your  recollection,  Mr.  Messersmith,  on 
the  frequency  and  extent  of  use  of  the  runways  in 
1943-1944,  before  the  Stratoliners  were  put  into  use, 
I  will  ask  you  to  read  a  portion  of  the  1943-1944 
report  of  the  San  Francisco  Public  Utilities  Com- 
mission. This  portion  appears  on  198  and  continues 
on  page  199. 

A.  (Reading)  "The  Company  began  flying  for 
the  Army  Air  Transport  Command  between  Army 
Air  Depots  in  this  country  in  the  Spring  of  1942, 
and  had  accumulated  in  excess  of  five  and  one-half 
million  miles  of  transport  operations  at  the  close 
of  June,  1944.  This  mileage  is  equivalent  to  2,080 
San  Francisco  to  New  York  fiights. 

"It  had  also  transported  21,000,000  pounds  of 
cargo  and  14,000  military  passengers. 

^^  Although  the  domestic  operations  for  the  Army 
Air  Force  will  be  terminated  shortly.  United  Air- 
lines continues  to  conduct  Trans-Pacific  Air  Trans- 
port Command  flights,  and  recently  completed  the 
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one  thousand  three  hundred  fiftieth  flight  between 
San  Francisco  and  the  South  Pacific  theater  of  war. 
The  records  reveal  that  the  company  has  fiown  more 
than  10,000,000  miles  over  the  more  than  7,350  mile 
route.  Two  daily  round  trips  are  now  beinp^  flown 
with  a  fleet  of  Douglas  C-54  4-engine  transports  of 
the  U.  S.  [204]  Army  Air  Transport  Command  in 
keeping  pace  with  the  increased  tempo  of  South 
Pacific  combat  activities." 

Q.     Have  you  concluded  w4th  that,  sir? 

A.  I  want  to  elaborate  on  that,  that  although 
that  indicates  that  these  airplanes  were  flown,  there 
were  being  maintained  at  the  San  Francisco  Airport 
and  they  were  operating  in  and  out  of  the  Air]iort 
with  minimum  gas  loads  and  without  any  pay  load. 
The  flights  with  heavy  loads  actually  were  operated 
from  Hamilton  Field,  as  indicated  in  the  next  para- 
graph of  that  report. 

Q.  That  does  refer,  however,  to  flights  by  4- 
engine  aircraft,  does  it  not?  A.    Yes,  it  does. 

Q.     And 

The  Court:  Maybe  we  ought  to  read  the  follow- 
ing paragraph. 

Mr.  Dyer:  Yes,  sir. 

A.  I  might  add,  also,  that  these  operations  wcvo 
conducted  on  the  facilities  that  were  provided  ])y 
the  Federal  Government.  That  is,  the  runway  exten- 
sions that  they  had  provided  as  partial  payment 
for  Treasure  Island. 

Now  to  read  the  following  paragra]>h,  it  states: 

"The  route  which  runs  from  San  Francisco  Air- 
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port  to  Hamilton  Field,  Honolulu,  Canton  Island, 
Tarawa,  Guadalcanal  and  Port  Moresby  can  be 
flown  in  approximately  50  hours.  In  this  phase  of 
the  [205]  Pacific  operations.  United  Airlines  has 
carried  20,000,000  pounds  of  men,  materiel  and  mail. 
Passengers  totalled  36,000,  total  weight  of  cargo 
was  6,000,000  pounds  and  air  mail  5,700,000  pounds. 
In  addition  to  its  operations  in  the  South  Pacific, 
United  Airlines  has  flown  more  than  4,500,000 
miles,  has  transported  7,236,887  pounds  of  mail  and 
express  and  carried  27,107  passengers  for  the  Army 
Air  Transport  Command  into  the  interior  of  Alas- 
ka." 

Mr.  Dyer:     Q.     Have  you  concluded,  sir? 

A.    Yes,  sir. 

Q.  That  refers  to  flights  only  by  United,  does 
it  not?  A.    Yes,  it  does. 

Q.     And  it  refers  to  flights  by  4-engine  aircraft? 

A.    Yes,  it  does. 

Q.    And  they  were  all  Trans-Pacific  flights? 

A.  They  were  flights  between  San  Francisco 
Airport,  as  indicated,  and  Hamilton  Field. 

Q.  And  points  in  the  South  Pacific,  is  that  not 
right? 

A.  That  is  right,  but  the  flights  were  between 
San  Francisco  Airport  and  Hamilton  Field. 

Q.  Is  this  the  type .  I  show  you  this  photo- 
graph. Will  you  please  tell  me  what  it  purports 
to  represent? 

Mr.  Thomson:    Is  this  the  same  one,  Mr.  Dyer? 

A.     Trans  "World  Airlines,  C-54  airplane.   [206] 
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Q.  Is  that  the  type  of  airplane  referred  to  in 
the  paragraphs  which  yon  have  jnst  read  to  the 
Conrt?  A.     That  is  correct. 

Q.    And  what  is  the  weight  of  that  aircraft? 

A.  The  weight  of  that  aircraft  witliont— with 
minimnm  fuel  and  gasoline,  operating  in  and  ont 
of  the  Airport,  approximately  54,000  pounds  stand- 
ard gross  weight. 

Mr.  Dyer:  I  will  ask  that  this  photograph  be 
marked  and  received  in  evidence. 

The  Court :  It  may  be  admitted  and  filed  in  evi- 
dence. 

The  Clerk:  Plaintiif's  Exhibit  14  admitted  in 
evidence  and  filed  in  e^^dence. 

(Whereupon  photograph  referred  to  was  re- 
ceived in  evidence  as  Plaintiff's  Exhibit  No. 
14.) 

Mr.  Dyer:  Q.  Mr.  Messersmith,  do  yon  recall 
that  in  the  year  of  1943,  from  July  of  1943  to  July 
of  1944,  the  Airport  had  definite  plans  and  in  fact 
let  the  first  contract  for  the  construction  of  an 
8,000  foot  runway  which  would  carry  planes  of 
120,000  pounds  weight? 

A.  I  do  not  have  any  definite  recollection  of  that. 
I  believe  that  the  Public  Utilities  Engineering  De- 
partment could  possibly  confinn  whether  or  not 
such  a  contract  was  let. 

Q.  Did  I  say  150,000  pounds,  Mr.  Messersmith? 
If  I  did,  I  wish  to  correct  myself.  I  mean  120,000 
pounds.  A.     I  am  not  certain  which  you  said. 

Q.     To   refresh   your   recollection,   I   wonder   if 
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you  would  read  this  quoted  paragraph  of  the  report 
of  the  Public  Utilities  Commission  for  the  fiscal 
year  1943-1944? 

A.  (Reading)  ^'U.  S.  Army  Air  Force  Con- 
struction : 

"On  March  29,  the  Federal  Government,  through 
the  U.  S.  Engineers,  awarded  a  contract  to  Macco 
Construction  Company  and  Morrison-Knudsen  for 
2,500,000  cubic  yards  of  fill  and  incidental  work 
for  the  extension  of  the  landing  field.  Orders  have 
since  been  issued  increasing  the  fill  quantities  to 
3,089,000  cubic  yards  and  100,000  cubic  yards  of 
excavation.  The  total  cost  is  estimated  at  about 
$2,650,000. 

"The  main  fill  will  extend  3,000  feet  southeast- 
erly from  the  southeast  corner  of  the  existing  field, 
over  the  tidelands  and  will  be  1,500  feet  wide,  add- 
ing about  100  acres  to  the  usable  landing  field. 
Included  in  the  program  is  the  widening  of  the 
existing  landing  strip  from  700  feet  to  1,500  feet 
by  placing  fill  on  the  adjacent  mud  area  enclosing 
within  the  boundary  levee.  This  contract  is  the  first 
unit  of  a  program  which  will  include  the  recon- 
struction of  the  prevailing  wind  runway  to  carry 
planes  of  120,000  pounds  gross  loaded  weight,  with 
a  paved  landing  mat  7,000  feet  long  and  a  total 
[208]  useable  length  of  8,000  feet,  the  reconstruc- 
tion of  taxiways,  and  the  construction  of  40,000 
square  yards  of  concrete  parking  apron  designed 
for  the  new  standard  loading  stress. 

"The  Army  also  constructed  a  temporary  two- 
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story  frame  building  as  an  extension  of  flic  north 
end   of   the   Administration    Bnildin.e^,    to   ])rovide 
additional  office  space,  chiefly  for  the  Weather  Bu- 
reau." 

The  Court:     1943  and  1944? 

Mr.  Dyer:    1943  and  1944,  yes,  sir. 

Mr.  Dyer:  Q.  Now,  that  was  before  the  time 
when  the  first  Boeing  Stratoliner  of  TWA  went 
into  service  at  the  San  Francisco  Airport,  was 
it  not?  A.     That  is  correct. 

Q.  And  approximately  a  year  before  that  time 
the  Airport  had  let  a  contract  concerning  the  con- 
struction of  a  runway  that  would  take  planes  of 
120,000  pound  weight,  is  that  so? 

A.  That  is  correct.  That  contract  was  under- 
taken as  a  result  of  capital  or  finances  made  avail- 
able by  the  United  States  Government  as  partial 
payment  for  Treasure  Island  Airport. 

Q.  Yes.  And  the  planes  that  were  contemplated 
to  be  taken  by  that  runway,  that  is,  planes  of 
120,000  pound  weight,  were  in  excess  of  the  weights 
of  the  Boeing  Stratoliners  that  thereafter  came 
into  service  by  TWA,  is  that  not  so?  [209] 

A.  That  is  correct.  The  Army  had  contem]ilated 
use  of  the  San  Francisco  Airport,  that  particular 
runways,  for  B-29  operations  should  the  war  situ- 
ation in  this  area  become  critical.  That  was  one 
of  the  justifications  for  building  such  a  tremen- 
dously long  runway  in  those  days,  the  use  by  a 
B-29. 

Q.     You  had  a  runway  then  in  1943  and  1944 
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that  would  take  not  only  the  Boeing  Stratoliner  but 
also  these  very  heavy  Army  planes  that  you  have 
adverted  to,  is  that  correct? 

A.     Would  you  repeat  that  question,  please? 
(Question  read  by  the  reporter.) 

Mr.  Dyer:  Q.  I  should  say,  contemplated  run- 
way. 

A.  Not  a  runway  that  would  accommodate  a 
repetition  or  any  volume  of  landings  by  such  heavy 
aircraft.  They  could  not  have  been  accommodated 
with  the  runways  that  existed  in  1942-1943.  To  do 
so  would  not  be  a  safe  operation.  They  were  not 
built  to  accommodate  loads  of — that  is,  repeated 
loads  of  more  than  28,000  pounds  of  standard  gross 
weight. 

Q.  Now,  Mr.  Messersmith,  with  reference  to 
that  statement  I  am  going  to  ask  you  to  read  a 
paragraph  from  this  report  of  1943-1944  which 
appears  on  page  190.  This  is  with  reference  to  the 
use  of  the  runways  at  that  time  by  heavy  military 
aircraft. 

A.  (Reading)  '^The  operational  activities  of  the 
military  air  forces  remained  static,  but  substantial 
increases  were  recorded  in  the  operation  of  the 
heavier  [210]  and  large  types  of  military  airplanes, 
particularly  those  operated  under  the  jurisdiction 
of  the  Air  Transport  Command  for  domestic  air 
evacuation  purposes.  Air  Cargo  Transport,  and  in 
the  maintenance  of  4-engined  transports  for  Trans- 
pacific service." 

Q.     When  did  you  first  obtain  information,  Mr. 
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Messersmith,   that  the   Constellations  were   in   use 
and  contemplated? 

A.  I  do  not  recall  when  we  first  obtained  such 
information.  I  believe  that  it  will  be  indicated  in 
one  of  the  reports  of  the  Public  Utilities  Commis- 
sion, which  would  indicate  that  same  information. 
As  I  understand  it,  that  data  had  been  acquired  on 
information  from  the  Public  Relations  Departments 
of  TWA  and  other  airlines. 

Q.  Can  you  give  me  an  estimate  of  when  you 
first  obtained  such  information? 

A.  I  cannot  recall.  By  reference  to  P.  U.  C. 
reports  we  could  tell  you  definitely  without  guess- 
ing. 

Q.  Can  you  fix  it  within  a  period  of  five  years? 
T  don't  wish  to  press  you  unduly,  but  I  wonder  if 
you  could  give  us  an  estimate  within  that  range? 

A.  Yes,  sir,  within  five  years.  I  would  say  1943- 
1944. 

Q.  That  is  pretty  accurate,  Mr.  Messersmith.  I 
show  you  this  picture  which  appears  opposite  page 
191  of  the  1943-1944  report,  and  what  is  purported 
to  be  shown  thereon?  This  picture  (indicating). 

A.  Yes,  I  see  the  picture.  Well,  this  is  a  TWA 
Constellation  taken  before  the  airplane  was  licensed 
for  commercial  operations.  That  was  in  1944  that 
it  was  supplied  to  the  Airport.  The  latter  part  of 
1944. 

Mr.  Dyer:  If  the  Court  please,  I  will  offer  this 
document  entitled  "San  Francisco  Public  Utilities 
Commission,  Fiscal  Year  1943-1944"  for  identifica- 
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tion.  I  will  ask  that  those  portions  entitled  "San 
Francisco  Airport",  which  extends  from  page  189 
to  page  230,  be  received  in  evidence. 

The  Court :    It  may  be  received  in  evidence. 
The   Clerk:     Plaintiff's  Exhibit  15  marked  for 
identification.  Plaintiff's  Exhibit  16  admitted  and 
filed  in  evidence. 

(Whereupon  document  referred  to  above  was 
marked  Plaintiff's  Exhibit  No.  15  for  identi- 
fication only.) 

(Whereupon  portion  of  Exhibit  15  for  iden- 
tification entitled  "San  Francisco  Airport"  was 
marked   Plaintiff's   Exhibit   No.    16    and  filed 
into  evidence.) 
Mr.  Dyer:    Q.    Now,  that  picture  appears  in  the 
1943-1944  report.  Do  you  know  how  long  before 
then  the  City  received  any  information  concerning 
that  plane? 

A.  No,  I  do  not  know,  although  these  reports 
are  usually  brought  out  about  four  months  before 
the  close  of  the  fiscal  year  and  the  information  is 
acquired  from  the  airlines,  and  in  this  instance  it 
was  undoubtedly  the  latest  information  that  TWA 
had,  and  it  depicts  the  TWA  airplane  before  it  had 
been  [212]  licensed  by  the  C.A.A.  for  air  carrier 
operations. 

Q.  Had  you  had  any  discussion  mth  any  of 
the  representatives  of  TWA  before  1944  or  1943 
concerning  the  existence  of  the  Constellation? 

A.  Undoubtedly  there  was  some  during  that 
time.  If  we  received  the  picture  at  the  end  of  1944 
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I  would  presume  that  we  had  heard  about  it  before 

received  that  x)icture. 

Q.  Do  you  have  any  knowledge  or  information 
or  recollection  at  this  time  of  when  that  plane,  the 
Lockheed  Constellation  was  first  test  flown? 

A.     I  do  not  have  that  information. 

Q.  In  normal  course  of  your  business  would 
you  have  known  of  the  test  flip^ht  at  the  time  it 
occurred?  Would  that  type  of  information  generally 
come  to  you  in  your  capacity  as  superintendent  of 
operations  ? 

A.  It  frequently  would,  but  I  couldn't  recall 
the  exact  date. 

Q.  Would  you  say  it  is  reasonable  that  in  some 
fashion,  then,  before  1944  knowledge  of  the  Con- 
stellation came  to  you? 

Mr.  Thomson:  That  calls  for  guesswork  on  the 
part  of  the  witness.  He  has  definitely  testified  he 
hasn't  any  knowledge. 

The  Court:    Do  you  have  any  knowledge  now? 

A.  I  have  no  knowledge  that  TWA  had  ordered 
any  of  those  airplanes  or  that  that  plane— that 
they  planned  to  operate  it  from  the  San  Francisco 
Airport  at  that  time.  [213] 

Mr.  Dyer:  Q.  Did  you  have  any  knowledge  of 
the  existence  of  that  plane  before  it  was  test  flown, 
while  it  was  in  the  production  stage? 

A.  I  believe  that  I  had  some  knowledge  of  it. 
I  think  that  some  of  the  first  Constellations  may 
possibly  have  gone  to  the  Army  or  the  Navy.  But 
I  cannot  recall  exactly  when  the  knowledge  first 
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came  to  my  attention,  or  information  came  to  my 
attention. 

Q.  I  don't  think  I  should  ask  you  for  your  exact 
knowledge,  Mr.  Messersmith,  but  do  you  have  any 
recollection  of  that  period?  Was  it  1942,  1943,  1941 
or  when? 

A.  There  was  a  tremendous  acceleration  in  the 
growth  of  aviation  right  about  that  time,  and  it 
was  over  a  period  of  a  few  years,  within  1942-1943. 

Q.  So  that  your  testimony  is  that  during  the 
period  of  1940  to  1943  it  is  not  unlikely  that  you 
received  information  of  the  Constellation? 

A.  I  do  not  recall  receiving  any  information  to 
the  effect  that  Constellations  would  be  operating 
from  the  Airport  by  TWA,  and  the  facilities  that 
we  had  at  that  time  were  inadequate  to  take  care 
of  the  operation  of  a  TWA  Constellation.  It  would 
have  been  a  hazardous  operation  to  endeavor  to 
operate  them  with  the  facilities  we  had  at  that  time. 

Q.  As  I  recall,  Mr.  Messersmith,  my  question 
was  your  knowledge  at  that  time  during  the  period 
of  1940  to  1943  of  the  existence  of  the  Constel- 
lation. [214] 

A.  I  have  endeavored  to  answer  that  to  the  best 
of  my  ability.  I  cannot  pin  it  down  to  an  exact  date. 

Q.  But  you  did  have  knowledge  during  that 
period  ? 

A.  Sometime  during  that  period  I  had  knowl- 
edge that  the  Constellation  was  under  development. 

Q.  And  that  knowledge  was  before  it  was  test 
flown,  is  that  correct? 
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Mr.  Thomson:     I  didn't  understand,  Mr.  Dyer. 

Mr.  Dyer:  Q.  And  that  knowledp^e  of  the  exist- 
ence of  the  plane  and  its  planninp^s,  the  production 
stage,  was  before  the  date  it  was  test  flown,  is  that 
correct  ? 

A.  I  do  not  recall  definitely  whether  it  was  be- 
fore  

Mr.  Thomson:     Before  it  was  what? 

Mr.  Dyer:     Test  flown. 

A.     or  immediately  at  the  time  it  was  test 

flown. 

Mr.  Dyer:  Q.  Mr.  Messersniith,  to  refresh  our 
recollection  on  the  date  that  the  Constellation  was 
first  flown,  I  show  you  this  docimient  which  pur- 
ports to  be  a  document  issued  by  the  Chief  Re- 
search Engineer  of  Lockheed  Aircraft  Coi^poration, 
entitled,  "Development  of  the  Lockheed  Constella- 
tion". Would  you  please 

Mr.  Thomson:  (Interposing)  May  it  please  the 
Court,  I  object  to  the  use  of  that  document  in  the 
manner  here  attempted.  Virtually,  it  is  an  indirect 
attempt  to  introduce  the  docmnent  itself  into  evi- 
dence. He  could  ask  the  witness  generally  by  [215] 
way  of  proper  cross-examination  whether  that  ever 
came  to  his  attention,  but  to  endeavor  to  read  a 
document  of  this  type  is  equivalent  to  its  introduc- 
tion in  evidence,  and  the  Courts  I  think  quite  con- 
sistently have  held  that  that  cannot  be  done.  If  we 
are  going  to  have  a  battle  now  of  pamphlets  we 
are  going  to  be  here  a  couple  of  weeks. 

Mr.  Dver :    I  have  no  such  intention,  Your  Honor. 
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I   think   the   objection   to   the   point   that   it   was 
directed  is  well  taken.  I  merely  wish  to  direct  to 
the  attention  of  the  witness  the  purported  date  on 
which  it  was  flown. 

The  Court:    You  might  ask  him  directly. 

Mr.  Dyer:  Q.  There  is  a  reference  in  here  to 
the  first  flight  of  the  Constellation 

Mr.  Thomson:  Just  a  minute.  I  think  that  is 
beyond  the  realm — I  suggest  the  only  question  that 
could  properly  be  put  to  the  witness  is  whether  or 
not  he  has  knowledge  of  a  certain  document. 

The  Court:    Have  you? 

A.  No,  I  have  not.  Much  of  the  information 
regarding  the  new  types  of  aircraft  at  that  time 
was  restricted  information,  and  to  the  best  of  my 
recollection  the  publications  that  I  had  concerning 
the  weight  of  the  Lockheed  Constellation  did  not 
come  out  until  possibly  in  1944.  It  was  considered 
restricted  data  prior  to  that  time. 

Mr.  Dyer:  Q.  Did  you  ever  receive  any  informa- 
tion concerning  [216]  the  weight  of  planes  from  an 
organization  called  The  Institute  of  Aeronautic 
Sciences  ? 

A.  I  do  not  recall  receiving  any  information 
from  the  Institute  of  Aeronautic  Sciences  during 
the  period  in  question. 

Q.  Now,  Mr.  Messersmith,  as  I  recall  your  testi- 
mony this  morning  you  stated  that  it  was  the  steady 
or  frequent  use  of  runways  that  had  the  tendency 
to  do  the  damage  described  by  you.  Isn't  it  a  fact 


City  and  County  of  San  Francisco,  ct  al.        435 

(Testimony  of  Harold  Stanley  Messersmith.) 

that  TWA  is  not  the  most  frequent  user  of  the 

Airport  ? 

A.  That  is  a  fact.  TWA  is  one  of  the  major 
users  of  the  Airport.  However,  they  are  not  the 
most  frequent  user  of  the  Airport,  and  in  trying^ 
to  determine  how  much  damage  was  sustained  by 
the  Airport  as  opposed  to  the  tremendous  recon- 
struction that  we  had  to  undertake  to  accom])lish, 
or  to  make  the  field  safe  for  the  operation  of  the 
heavy  aircraft,  that  reconstruction  for  tlie  damage 
was  a  small  proportion  of  the  total  cost  that  had 
to  be  expended  to  make  the  Airport  safe  for  the 
operation  of  the  heavy  type  of  aircraft  that  TWA 
and  others  operate. 

Q.  I  am  referring  now  to  your  testimony  con- 
cerning the  frequency  of  use  by  various  airlines. 
I  have  here  a  copy  of  Plaintiff's  Exhibit  1.  The 
answer  and  cross-complaint  alleges  that,  with  ref- 
erence to  the  alleged  damage  by  TWA  planes,  that 
Boeing  Stratoliners  were  put  in  use  in  xVpril  of 
1945.  Now,  as  sho^vn  by  this  exhibit [-1'^] 

The  Court:    Exhibit  what? 

Mr.  Dyer:     Plaintiff's  Exhibit  1,  sir. 

The  Court:    What  is  Plaintiff's  Exhibit  1? 

Mr.  Dyer:  It  is  a  statement  of  the  number  of 
TWA  schedules  per  month  for  the  period  January 
1,  1942,  through  December  31,  1952. 

The  Court:    Proceed. 

Mr.  Dyer:  Q.  Now,  as  shown  hx  this  exhibit, 
Mr.   Messersmith,   how   many   DC-3   airplanes   of 
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TWA  hy  schedule  would  utilize  the  Airport  during 
the  period  April  1st,  to  May  1st,  1945? 

A.  Approximately  300  movements  of  DC-3  air- 
craft. 

Q.     Is  that  shown  on  this  exhibit? 

A.  No.  Why,  yes,  it  is.  It  is  shown  as  scheduled, 
but  the  movements  or  wear  and  tear  on  the  Air- 
port is  not  reflected  by  five  schedules  as  indicated 
here.  Those  are — each  one  refers  to  two  movements. 
Each  schedule  per  day  for  30  days,  or  five  times 
sixty,  300  movements  per  month.  Five  times  sixty. 

Q.  How  many  flights  per  day  of  DC-3s  would 
that  be? 

A.  The  common  denominator  for  use  and  wear 
and  tear  on  the  runway  would  be  movements,  and 
I  would  say  this  reflects  10  movements  of  DC-3s 
per  day. 

Q.  To  refresh  our  recollection,  what  is  the 
weight  of  the  DC-3  aircraft? 

A.  Approximately  25,000  pounds  standard  gross 
weight.  [218] 

Q.  Yes.  And  that  was  a  relatively  light  plane, 
was  it  not,  in  comparison  with  the  other  planes 
now  used  by  scheduled  airlines?  A.    Yes. 

Q.  And  how  many  schedules  are  shown  on  here 
as  being  flown  by  Boeing  planes  from  April  to  May 
of  1945?  A.    Did  you  say  April  or  May? 

Q.    April  to  May,  1945.  A.    60  movements. 

Q.  I  see.  That  would  be  approximately  one 
landing  and  one  take-off  a  day,  would  it  not? 

A.    That  is  correct. 
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Q.  Similarly  there  are  two  movements  per  day 
shown  for  May  to   September  for  that  period   of 

1945,  isn't  that  so*?  A.     That  is  correct. 

Q.  So  that  during  that  period  there  are  only 
two  landings  and  two  take-offs  of  a  Boeing  plane 
of  TWA? 

A.  Well,  I  would  like  to  point  out  that  where 
the  damage  was  sustained  to  a  great  extent  was 
on  the  loading  apron  where  the  aircraft  were 
parked  for  prolonged  periods  of  time. 

Q.  We  will  get  to  that,  Mr.  Messersniith,  but 
I  would  like  to  ask  you  to  answer  the  question. 
I  am  referring  to  the  landings  or  take-offs  which 
are  i3art  of  the  issues  raised  here. 

So  that  in  that  period  adverted  to  by  me  and 
shown  on  this  exhibit  there  are  simply  two  land- 
ing-, and  two  take-offs  of  [219]  TWA  planes,  isn't 
that  correct — Boeing  TWA  planes? 

A.    Boeing  307. 

Q.  And  the  same  is  true  for  September  to  Oc- 
tober, 1949,  is  it  not?  A.     That  is  correct. 

Q.     And   also   for   October,   1945   through   May, 

1946,  isn't  that  correct?  A.    Correct. 

Q.  Now,  isn't  it  true  that  that  was  a  small  per- 
centage of  the  utilization  of  the  runways  during 
that  period? 

A.  It  probably  represented  approximately  one- 
third  of  the  movements  of  aircraft  in  this  weight 
category. 

Q.  I  see.  Wliat  was  the  percentage  of  the  total 
movement  from  the  aircraft. 
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A.  I  do  not  have  those  figures  available  right 
here.  The  aircraft  that  were  within  the  weight  limi- 
tations of  the  facilities  couldn't — did  not  necessarily 
contribute  to  our  requirements  for  reconstruction 
and  replacement  of  facilities.  Therefore,  I  have  re- 
lated it  to  the  type  of  aircraft  that  exceeded  the 
weight  limitation  of  the  facilities  that  we  had  at 
the  time. 

Q.  Mr.  Messersmith,  I  would  like  an  answer  to 
the  question.  Can  you  tell  me  what  percentage  of 
the  total  movements  of  the  Airport  are  represented 
by  the  movements  of  Boeing  planes  during  the 
period  of  April,  1945,  to  May,  1946.  [220] 

A.  I  would  have  to  refer  to  our  records,  the 
Public  Utilities  Commission  Annual  Report,  to  de- 
termine that. 

Q.  Do  you  have  any  recollection  of  it  at  the 
present  time,  or  any  estimate  of  it? 

A.  The  percentage  of  TWA  movements  to  the 
total? 

Q.  Of  Boeing  movements  to  the  total,  TWA 
Boeing. 

A.  That  is  like  comparing  apples  and  grape- 
fruit. Pardon  me,  but  they  are  two  different  cate- 
gories. 

Q.  Is  your  answer  that  you  have  no  recollection 
of  it  at  the  present  time? 

A.  By  referring  to  the  fiscal  report  of  the  Public 
Utilities  we  can  answer  that  correctly.  It  is  right 
in  the  reports. 

Q.     Mr.  Messersmith,  I  am  perfectly  willing  for 
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you  to  check  your  report,  but  I  am  asking  you  for 
your  estimate  at  this  time.  Do  you  have  such  an 
estimate  in  your  mind'? 

A.  A  very  small  percentage  of  the  total  move- 
ments. 

Q.  Thank  you.  Now,  there  is  an  allegation  in 
the  answer  and  cross-complaint  that  in  Jime,  1946, 
Constellations  were  put  in  service  at  the  San  Fran- 
cisco Airport.  As  shown  by  Plaintiff's  Exhibit  1, 
how  many  take-offs  of  Constellations  took  place 
that  month  when  the  Constellations  were  first  put 
in  service. 

A.  The  record  that  you  presented  indicates  ap- 
proximately 30. 

Q.  And  that  would  be  one  take-off  of  one  plane 
and  one  landing  of  one  plane,  is  that  correct? 

A.  That  is  correct.  60  movements  per  month, 
two  per  day.  [221] 

Q.  .Similarly,  the  same  is  true  of  the  next  month, 
June  to  July,  1946. 

Mr.  Thomson:  Well,  if  Your  Honor  please,  T 
think  this  exhibit  speaks  for  itself.  He  is  simply 
asking  the  witness  continually  to  road  from  the 
exhibit.  I  think  the  prolongation  of  the  cross  ex- 
amination is  needless. 

Mr.  Dyer:  Your  Honor,  I  think  we  are  entitled 
to  cross  examine  this  witness  and  to  show  that  due 
to  the  very  infrequency  of  use  of  the  runways  it 
couldn't  have  been  any  substantial  damage  done  by 
TWA  planes.  The  testimony  was  that  it  was  the 
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use  of  runways  by — frequent  use  of  runways  that 

contributed  to  the  damage. 

The  Court:  You  suggested  to  my  mind  that  the 
damage  was  done  on  the  loadings. 

A.  I  made  mention  of  the  fact  that  the  apron 
in  front  of  the  Terminal  Building  was  damaged  by 
the  heavier  aircraft  operated  by  TWA  and  one 
other  airline.  I  only  referred  to  that  one  specific 
piece  of  paving  because  no  other  aircraft  operated 
on  it,  and  there  we  could  demonstrate  the  effect 
that  would  occur  throughout  the  entire  airport. 

In  other  words,  this  is  just  a  small  segment  of 
the  field,  or  of  the  loading  apron.  Then  we  could 
point  to  it  and  say  the  airlines  utilized  that  exclu- 
sively. No  one  else  used  it.  Your  Honor.  Then  we 
apply  the  same  thing  to  our  entire  facilities  that 
were  constructed  and  accommodate  the  same  load, 
and  we  [222]  could  assume  or  expect  that  the  same 
thing  would  occur  throughout  the  Airport  by  hav- 
ing these  excessive  weights  use  the  Airport. 

Therefore,  we  initiated  action  to  improve  the 
total  Airport  so  that  they  could  operate  in  safety. 

The  Court:     Proceed. 

Mr.  Dyer:  Q.  Now,  Mr.  Messersmith,  with  ref- 
erence to  that  statement,  the  Public  Utilities  Re- 
port of  the  City  show  you  had  contemplated  run- 
ways capable  of  taking  planes  of  120,000  pound 
take-off  weight,  isn't  that  so? 

Mr.  Thomson:  I  believe  in  this  instance  counsel 
should  fix  the  date. 
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Mr.  Dyer:  Q.  I  believe  it  appears  in  tlic  1943- 
1944  report  which  is  in  evidence. 

A.  That  was  indicated  in  there  as  beinp^  our  ob- 
jective. 

Q.  Yes.  Now,  isn't  it  a  fact  tliat  pavement  on 
tlie  runways  is  entirely  different  than  the  pavement 
on  the  ramps'? 

A.  I  would  recommend  that,  for  comparison  for 
the  type  of  pavement,  that  that  matter  be  referred 
to  the  Public  Utilities  Engineering  Bureau. 

Q.     I  am  asking  you? 

A.  They  have — .  There  is  a  different  type  of 
pavement,  but  the  load  bearing  ability  of  the  pave- 
ment is  about  equal  or  is  equal. 

Q.  It  is  equal?  Then  would  you  say  that  the 
ramps  are  [223]  capable  of  taking  planes  of  120,000 
pounds  ? 

A.  Not  at  this  time,  no.  No,  they  were  not  at 
this  time.  But  on  the  ramps  you  had  more  of  a 
concentrated  load.  There  where  the  airplanes  were 
parked  for  a  prolonged  period  you  had  repetition  of 
strain  and  stress  in  that  particular  area,  whereas  on 
the  rimways  they  would  not  necessarily  land  at 
the  same  point  all  the  time. 

One  time  they  would  land  here,  another  time  at 
a  different  point.  So  that  you  could  not  have  the 
greater  repetition  of  strain  and  stress  on  your  run- 
ways and  taxiways  than  you  could  have  on  your 
focal  points  such  as  loading  ramps,  unless  with  the 
matter  of  time  and  with  increased  activity  it  would 
also  occur  on  your  runways  and  taxiways.  [224] 
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Q.  Do  you  recall,  Mr.  Messersmith,  that  during 
the  war  the  ramp  areas  were  used  to  a  great  extent 
by  heavy  military  planes  of  the  C-54  type? 

A.  The  ramp  area  in  front  of  Hangars  1,  2  and  3 
and  south — well,  1,  2,  3  Combat,  which  were  con- 
structed in  the  same  manner  as  TWA's  apron  and 
the  ramp  in  front  of  the  Terminal  Building,  were 
used  by  P-39's  and  P-38  airplanes  almost  exclu- 
sively. Those  were  not  really  a  heavy  type  of  air- 
craft such  as  the  Stratoliner  or  the  Lockheed  Con- 
stellation. 

Q.  Isn't  it  a  fact  that  the  areas  used  by  the  mil- 
itary planes  and  the  ramp  areas  broke  up  during 
that  period? 

A.  The  particular  apron  area,  except  in  front 
of  the  Terminal  Building  and  in  front  of  TWA's 
hangar  did  not  break  up  during  that  period.  As  a 
matter  of  fact  it  wasn't  replaced  until  two  years 
ago,  and  then  it  was  damaged  by  the  introduction 
of  DC-4's,  Lockheed  Constellations,  DC-6's,  and 
those  aircraft  operated  by  the  airlines. 

That  apron  there  actually  did  hold  up  until  two 
years  ago.  It  was  the  same  type  of  construction 
as  in  front  of  the  Terminal  Building  where  we  had 
the  accelerated  deterioration  because  of  heavy  loads. 

Q.  And  you  have  no  recollection  at  this  time  of 
those  areas  breaking  up  because  of  the  heavy  use 
by  C-54  planes  bringing  in  litter  cases'? 

A.  They  did  not  use  the  area  in  front  of  Han- 
gars 1,  2  and  3,  [225]  which  were  similar  to  hangars 
of 
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Q.  (interposing)  Don't  you  recall  discussing  that 
matter  with  Mr.  Moran  of  TWA,  the  breaking  uj) 
of  the  area  by  the  C-54's? 

A.  Yes.  That  area  involved  was  the  area  that 
was  utilized  by  TWA  and  by  Westera  Airlines  in 
front  of  their  own  hangars  on  property  that  was  in 
their  exclusive  use. 

Q.  What  do  you  mean  by  exclusive  use?  Isn't  it 
a  fact  that  under  the  lease  and  according  to  your 
recollection  those  areas  could  also  be  used  for  access 
to  No.  4  and  the  field  by  other  planes'? 

A.  No.  For  a  matter  of  several  years,  or  since 
the  termination  of  the  war,  the  property  involved 
has  been  rented  for  the  exclusive  use  of  a  specific 
air  carrier  or  a  specific  tenant. 

Q.  Well,  now,  isn't  it  a  fact,  Mr.  Messersmith, 
that  the  other  airlines  at  the  Airport  had  the  right 
to  use  the  ramp  in  front  of  Hangar  No.  4  as  a 
taxi-way? 

A.  In  the  lease  agreement  it  is  stipulated  that 
TWA  would  have  the  ingress  and  egress  of  that 
particular  apron  to  their  hangar,  and  if  anyone 
else  had  used  it  they  would  have  blocked  the  in- 
gress and  egress  to  TWA's  hangar.  I  don't  believe 
TWA  would  agree  to  that. 

Q.  Well,  do  you  recall  this  pro^^ision  in  the 
lease  ? 

Page  2,  paragraph  1 — referring  to  the  right  of 
parking  [226]  aircraft  on  the  ramp  of  that  hangar? 

"Such  right,  however,  not  to  be  exercised  so  as 
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to  interfere  with  the  public  use  of  said  ramp  as  a 

taxi-way?" 

A.  That  is  correct.  But  they  did  not  park  air- 
craft there,  and  it  is  at  the  locations  where  TWA 
parked  their  aircraft  to  service  them  outside  the 
hangar,  and  the  ingress  and  egress  area,  that  we 
had  to  replace  the  paving  on  more  than  one  occa- 
sion, and  is  where  the  deterioration  set  in.  Subse- 
quently the  entire  apron,  because  of  the  use  of 
heavy  aircraft  and  the  introduction  of  heavy  air- 
craft, had  to  be  completely  reconstructed. 

Q.  Mr.  Messersmith,  all  these  areas  that  were 
improved  and  reconstructed,  and  so  forth,  as  alleged 
in  the  answer  and  cross-complaint,  were  so  im- 
proved and  reconstructed  and  enlarged  from  funds 
obtained  from  the  bond  issue  of  1945,  isn't  that  cor- 
rect? 

A.  That  is  our  general  obligation  fund,  yes.  Not 
all  of  them,  no,  sir.  I  would  like  to  correct  that. 
Some  of  the  work  was  accomplished  with  1938  bond 
fund  appropriations  and  the  1945  as  well. 

Q.    Well,  I  will  accept  that,  of  course. 

Isn't  it  a  fact  that  within  the  purview  of  your 
ansAver  all  the  funds  to  enlarge  and  reconstruct 
these  runways  and  taxi-ways  and  ramps,  and  so 
forth,  came  from  some  bond  issue?  [227] 

A.  No,  at  one  time  or  on  a  few  occasions  the 
Board  of  Supervisors  appropriated  reconstruction 
and  replacement  funds  to  take  care  of  required 
reconstruction  and  replacement.  I  believe  they  ap- 
propriated in  excess  of  one  hundred  thousand  dol- 
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lars  so  that  we  could  keep  our  storm  wind  and 
18-36  runway  in  service  for  a  period  of  approxi- 
mately eight  months  over  a  winter  so  that  the  air 
carriers  could  utilize  or  continue  operations  while 
we  had  adverse  weather  conditions.  That  was  a 
temporary  repair  merely  so  that  the  airlines  could 
continue  operation  over  the  winter  period,  hecause 
at  the  same  time  we  had  under  construction  a  new 
runway  that  would  be  placed  in  service  approxi- 
mately one  year  after  that  date,  and  prior  to  the 
next  winter. 

Q.  Isn't  it  a  fact  that  the  major  portion  of  these 
funds  were  obtained  from  the  '45  bond  issue? 

A.  Yes,  a  major  proportion  of  the  18  to  20 
million  dollars  used  to  enlarge,  reconstruct  and 
strengthen  the  general  or  common  use  facilities  of 
the  Airport  came  out  of  bond  funds. 

Q.  Those  bond  funds  were  sponsored  by  the 
Public  Service  Commission,  were  they  not,  among 
other  civic  bodies? 

A.     Yes,  to  my  understanding  they  were. 

Q.  And  isn't  it  a  fact  that  the  public  was  ad- 
vised by  the  Utilities  Commission  and  other  civic- 
minded  bodies  and  officials  that  these  improvements 
were  necessary  because  of  civic  bettennent  consid- 
erations? [228] 

A.  Well,  there  were  many  logical  reasons  pre- 
sented to  the  public  in  order  to  olitain  their  sujiport 
while  they  continued  development  of  the  San  Fran- 
cisco Airport. 

Q.    And  among  those  reasons  was  not  the  public 
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advised  that  these  funds  were  necessary  in  order 
that  San  Francisco  obtain  a  major  airport? 

A.  Yes;  at  that  time,  as  I  recall,  we  gave  the 
public  assurance  that  with  the  expenditure  of  the 
1945  and  1949  bond  funds  we  would  strive  to  make 
the  Airport  financially  self-sustaining.  That  is  one 
of  the  goals  that  was  set  and  which  we  indicated 
to  the  public  would  be  accomplished  if  they  ap- 
proved it — approved  the  issues. 

The  Court:  Q.  What  is  the  situation  now?  Is 
it  self-sustaining? 

A.  In  1952,  the  deficit  was  $696,000,  approxi- 
mately. Your  Honor.  That  does  not  include  the 
redemption  of  any  general  obligation  bonds,  but  it 
does  provide  for  maintenance  and  operation  of  the 
Airport,  administration  and  for  depreciation  on  the 
facilities. 

Q.     Why  aren't  the  bonds  included? 

A.  The  bonds  are  being  redeemed,  as  I  under- 
stand it,  as  rapidly  as  possible,  and  they  were  gen- 
eral obligation  bonds  at  the  time. 

Q.  Well,  I  don't  know  so  much  about  these  finan- 
cial matters.  Why  isn't  that  part  of  the  deficit? 

A.  Well,  it  could  conceivably,  let  us  say,  be 
treated  as  part  of  the  annual  deficit.  After  all  that 
amount  of  money — let  us  say  the — I  cannot  tell  you 
exactly  what  the  amortization  of  the  bonds  is,  but 
it  is  approximately  two  million  dollars  per  year, 
and  if  we  added  that  to  our  total  deficit,  it  would 
be  close  to — in  excess  of  two  million  dollars  a 
year,  if  we  added  the  redemption  of  the  bonds. 
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The  Court:  There  is  some  Scotch  in  me.  That  is 
the  reason  I  wanted  to  know  about  this. 

Mr.  Dyer:  Q.  Without  ^oing  into  an  excur- 
sion on  that  subject,  Mr.  Messersmith,  isn't  it  a 
fact  that  in  the  year  1951-52  the  revenues  received 
by  the  airport  exceeded  expenses,  exclusive  of  bond 
redemption  and  interest  *? 

The  Court:    Exckisive  of  bond  redemption? 

Mr.  Dyer:    Yes. 

A.  Excluding  bond  redemption,  interest  or  any- 
thing for  reconstruction  and  replacement,  which 
could  be  termed  as  depreciation.  It  was  sufficient 
to  take  care  of  the  current  maintenance  and  opera- 
tion, but  not  all  of  the  other  cost  factors  involved. 

Mr.  Dyer:  Q.  I  have  here,  Mr.  Messei-smith, 
the  1951-1952  Annual  Report  of  the  Conunission. 
I  wonder  if  you  would  read  this  para2:ra])h  with 
reference  to  the  financial  situation  at  that  time. 

A.    'Tor  the  year,  exclusive  of "  [230] 

The  Court:     What  year?  Pardon  me? 

The  Witness:  This  is  the  Annual  Report,  of  the 
fiscal  year  1951-1952  of  the  Public  Utilities  Com- 
mission. It  states: 

''For  the  year,  exclusive  of  bond  interest  and 
bond  redemption,  actual  expenditures  totaled  $737.- 
251.31,  as  compared  with  actual  revenues  of  $993,- 
259.90." 

I  would  like  to  mention  there  that  that  was  very 
carefully  worded  to  state  "for  the  year,  exclusive 
of  bond  interest  and  bond  redemption,"  which  as 
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an  item  in  excess  of  two  million  dollars,  and  it  does 

not  include  any  depreciation  provisions. 

I  might  add  that  we  make  that  report  out  in  that 
manner  because  frequently  the  status  of  one  airport 
is  compared  with  other  airports  throughout  the 
country  who  do  not  necessarily  indicate  the  depre- 
ciation or  the  bond  redemption;  and  if  we  don't  put 
it  in  the  same  category  as  other  airports,  it  appears 
as  though  we  are  doing  a  poorer  job  than  some  of 
the  other  communities. 

The  Court :  You  might  add  to  that  the  dear  tax- 
payers who  pay  the  jingle  on  these  matters  do  not 
know  about  it  either,  do  they? 

The  Witness:  Well,  the  Controller  of  the  City 
and  County  of  San  Francisco  frequently 

The  Court:    Who  is  that? 

The  Witness:  That  is  Mr.  Ross — frequently 
brings  to  [231]  our  attention  the  fact  that  the  ex- 
penditures are  that. 

Mr.  Dyer:  Q.  Mr.  Messersmith,  were  you  re- 
sponsible for  this  statement  in  the  '51-52  report: 
it  refers  to  the  fact  that  the  Airport  is  responsible 
for  75  million  new  dollars  coming  into  the  eco- 
nomic channels  of  the  community  each  year. 

Mr.  Thomson:  I  think  that  is  quite  immaterial, 
Your  Honor. 

The  Court:    That  is  a  good  sales  talk. 

Mr.  Thomson:  I  probably  should  not  have  ob- 
jected to  it.  Withdraw  the  objection. 

Mr.  Loring:  Do  you  stipulate  to  the  accuracy 
of  that  remark? 
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Mr.  Dyer:  Do  you  stipulate  to  the  accuracy  of 
that  remark,  Mr.  Thomson? 

Mr.  Thomson:  I  will  stipulate  the  Airport  is  a 
very  fine  thing  for  San  Francisco. 

Mr.  Dyer:  Q.  Now,  Mr.  Messersmith,  as  I  recall 
your  testimony,  you  stated  that  the  major  portion 
of  these  funds  for  the  improvement  of  the  Airport 
come  from  the  1945  bond  issue.  How  long  before 
that  bond  issue  were  those  improvements  planned? 

A.  Oh,  I  believe  earlier  today  I  told  you  I  would 
estimate  three  years. 

Q.  Three  years.  So  you  would  say  that  in  1942 
the  improvements  which  now  exist  at  the  Airport 
because  of  the  expenditure  of  those  funds  were 
planned,  is  that  so,  or  were  in  the  planning  [232] 
stage  1 

A.  I  never  heard  of  any  contemplated  20  mil- 
lion dollar  expenditure  for  the  improvement  of  the 
Airport  until  some  time  in  1944. 

Q.     But  did  you  discuss 

A.  The  plans — pardon  me, — and  any  plans  prior 
to  that  time  were  very  vague  and  we  had  no  real 
basis  upon  which  to  proceed,  but  approximately 
the  end  of  1944  the  trend  in  aviation,  I  believe,  be- 
gan to  crystallize. 

Q.  So  that  you  did  have  some  definite  plans  for 
the  construction  of  these  facilities  and  improve- 
ments in  1944? 

A.     Approximately  the  end  of  '44. 

Q.    Isn't  it  a  fact  that  you  had  those  plans  before 
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the  first  Boeing  Stratoliner  was  put  into  use  in 

April  1945? 

A.  It  is  possible  that  we  had  some  plans  along 
that  line  before  that  time.  We  have  continually 
strived  and  stressed  the  development  of  facilities 
that  will  provide  for  the  safe  operation  of  aircraft 
at  the  San  Francisco  Airport. 

Q.  Similarly,  isn't  it  true  that  you  had  definite 
plans  for  the  improvement  of  those  facilities  and 
the  extension  of  those  facilities  before  the  Con- 
stellations were  put  in  use? 

A.  The  definite  plans  were  a  matter  that  was 
referred  to  in  Mr.  Jens  letter;  subsequent  to  the 
approval  by  the  electorate  of  the  1945  bond  issue, 
our  plans  were  submitted  to  the  air  carriers  for 
review  in  1946.  At  that  time  TWA  recommended 
[233]  that  the  distance  between  the  runways  be 
increased  to  1500  feet  instead  of  the  700  feet  con- 
templated. That  is  the  time  that  the  crystallization 
of  the  plans  for  the  development  took  place.  It  is 
obvious  that  the  airlines  would  have  to  be  a  part 
of  such  planning,  because  they  are  the  principal 
customers  of  the  Airport. 

Q.  And  that  plan  was  known  in  1944  before  the 
Boeing  came  into  use  and  before  the  Constellations 
came  into  use,  isn't  that  so? 

A.  In  a  preliminary  manner,  yes,  but  not  con- 
clusive. 

Q.  Didn't  you  have  definite  plans  at  least  as 
early  as  December  1st,  1944  for  the  construction  of 
those  facilities  before  the  Boeings  came  into  use? 
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A.  It  is  possible  that  we  were  working  on  i)re- 
liminary  plans  at  that  time. 

Q.  To  refresh  your  recollection,  do  you  recall 
that  on  December  1st,  1944  there  was  an  extensive! 
meeting  at  the  Airport  attended  by  the  Mayor, 
Mayor  Lai)ham,  and  Mr.  Cahill,  Manager  of  Utili- 
ties, and  eight  Supervisors,  and  at  that  time  ex- 
tensive public  statements  were  made  orally  con- 
cerning the  facilities  to  be  constructed  at  the  Air- 
port? 

A.  I  wouldn't  remember  the  exact  date.  I  don't 
recall  that  on  that  specific  date,  but  if  it  occurred, 
well 

Q.  Pardon  me.  Would  you  continue?  Had  you 
finished  ? 

A.  If  you  have  evidence  that  that  occurred,  well, 
I  state  [234]  that  we  were  making  plans  in  a  pre- 
liminary manner  at  that  time. 

Q.  And  there  were  public  statements  made  at 
that  time,  is  that  not  so,  sir,  concerning  the  expan- 
sion of  those  facilities'? 

A.     Well,  I  do  not  recall. 

The  Court:  Did  they  call  you  into  the  meeting, 
do  you  recall? 

The  Witness:  Yes,  I  attended  the  meeting  if  it 
is — I  attended  one  meeting  at  api:>roxiraately  that 
date  concerning — whether  it  would  be  six  months  or 
a  year  later  I  could  not  tell. 

Mr.  Dyer:  Q.  And  that  was  before  the  Boeing 
Stratoliners  were  put  into  use,  isn't  that  so? 

A.    Yes.  Well,  I  have  already  testified  and  there 
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is  e^ddence  that  the  Boeing  Stratoliners  were  put 
in  limited  service  prior  to  that  time.  I  don't  believe 
TWA  ever  acquired  more  than  four  of  those  Strato- 
liners. 

Q.  Isn't  it  a  fact  that  Boeing  Stratoliners  by 
TWA  did  not  come  into  operation  until  April  1945  ? 

A.  At  our  Airport.  I  am  talking  about  Boeing 
Stratoliners  in  general. 

Q.  My  question  is  concerned  with  Boeing  Strato- 
liner  utilization  in  San  Francisco.  This  meeting  of 
which  you  have  some  recollection  and  these  pre- 
liminary plans,  at  least,  were  in  existence  before  the 
Boeing  utilization  of  San  Francisco,  is  that  not  so? 

A.    Yes. 

The  Court:  It  is  now  time  for  adjournment.  I 
see  you  are  having  some  difficulty  in  knowing  what 
direction  you  are  going  in.  We  will  take  an  ad- 
journment. 

Mr.  Dyer:    I  am  just  about  to  land,  Your  Honor. 

(Thereupon  an  adjournment  was  taken  to  the 
hour  of  10  o'clock  a.m.,  Thursday,  September 
10,  1953.)  [235-A] 

The  Clerk:  Trans  World  Airlines,  Incorporated 
versus  City  and  County  of  San  Francisco,  further 
trial. 

Harold  Messersmith  to  the  stand,  heretofore 
sworn. 
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resumed  the  stand  on  behalf  of  the  defendants  and 
cross-plaintiffs,  having  been  previously  sworn,  tes- 
tified further  as  follows: 

Cross  Examination — (Continued) 

Mr.  Dyer:  Q.  Mr.  Messersmith,  I  wish  to  make 
clear  a  matter  that  was  adverted  to  yesterday.  Is 
it  a  fact  that  at  the  present  time  United  Airlines 
is  operating  in  the  San  Francisco  Airport  and  is 
utilizing  both  space  and  facilities  under  a  lease 
agreement  1  A.     Yes. 

Q.  And  they  pay  for  both  space  and  facilities 
under  that  lease  agreement;  is  that  correct? 

A.     Yes. 

Q.  And  I  am  referring  specifically  to  common 
use  facilities  as  well  as  space?  A.    Yes. 

Q.    And  the  term  of  that  lease  is  for  40  years? 

A.     That  is  correct.  [236] 

Q.  And  the  amount  provided  by  that  leavse  for 
payment  by  the  United  is  less  thaii  the  present 
schedule  of  rates  and  charges? 

A.     Yes,  it  is. 

Mr.  Thomson:  For  the  sake  of  clarity,  Mr.  Dyer, 
you  mean  that  by  40  years  the  period  created  by  the 
lease  itself ;  it  hasn't  40  years  more  to  run  ? 

Mr.  Dyer:  That  is  correct,  Mr.  Thomson.  T  was 
referring  to  the  lease  term  as  stated  in  the  lease. 

Mr.  Thomson:    Yes. 

Mr.  Dyer:  I  will  enter  into  the  stipulation  that 
it  was  entered  into,  I  believe,  in  1947,  if  you  will 
accept  that. 
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Mr.  Thomson:  I  believe  that  is  the  correct  data 
offhand.  I  will  stipulate  subject  to  any  necessary 
correct. 

Mr.  Dyer:  Q.  Mr.  Messersmith,  at  the  close  yes- 
terday we  were  discussing  the  time  when  the  City 
had  contemplated  and  planned  the  expansion  and 
the  improvement  of  the  facilities  of  the  San  Fran- 
cisco Airport.  Do  you  recall  a  letter  that  was  written 
on  December  11,  1944  to  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  and 
signed  by  Mr.  Cahill,  Manager  of  Utilities,  Mr. 
Doolin,  Manager  of  the  Airport  Department,  and 
by  the  President  and  members  of  the  Public  Utili- 
ties Commission? 

A.    May  I  see  the  letter? 

Q.  Yes,  of  course.  This  is  a  print  of  that  letter, 
sir,  contained  in  the  official  report  of  the  Public 
Utilities  [237]  Commission  for  the  fiscal  year  1944 
and  1945.  It  commences  on  the  page  which  I  am 
indicating.  A.     Yes,  I  recall  this. 

Cj.  And  that  was  a  definite  recommendation  to 
the  Board  of  Supervisors  by  the  Public  Utilities 
Commission  on  December  11,  1944.  that  the  facili- 
ties and  improvements  at  the  Airport  be  constructed 
mth  the  proposed  $20,0000,000  to  be  derived  from 
a  bond  issue;  is  that  not  correct? 

A.     That  is  correct. 

Q.  And  the  date  of  that  letter  was  December  11, 
1944,  was  it  not?  A.     That  is  correct. 

Q.     And  that  was  before  the  Boeing  Stratoliners 
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aad  been  in  service  at  San  Francisco,  is  that  not, 
correct  ? 
A.     That  is  correct ;  we  were  preparing  for  them 
Q.     And  also  before  the  Constellations  were  put 
in  service  at  San  Francisco? 

A.  Yes,  it  was.  The  capital  expc^nditiiic  was  re- 
quested in  order  to  be  able  to  accommodate*  the 
heavy  type  of  aircraft  that  the  scheduled  air  car- 
riers planned  to  operate. 

Q.     You  had  in  contemplation  those  heavy  air- 
craft about  that  time,  is  that  correct? 
A.    Yes,  we  did. 

Mr.  Dyer:  I  will  ask  that  this  document  })e 
marked  for  identification,  sir,  and  I  will  ask  leave 
of  Court  that  that  [238]  portion  of  this  report  en- 
titled "San  Francisco  Aii^iort  Department,"  which 
extends  from  page  183  of  that  re])ort  to  ])age  238 
be  received  in  evidence. 

The  Court:    It  may  be  admitted. 
The   Clerk:     Plaintiff's   Exhibit   17   marked   for 
identification;  Plaintiff's  Exhi])it  18  admitted  and 
filed  in  evidence. 

(Thereupon  the  report  referred  to  al)ove  was 
marked  Plaintiif 's  Exhibit  17  for  identification 
only.) 

(Thereupon  chapter  of  report  entitled  "San 
Francisco  Airport  Department,"  was  marked 
Plaintiff's  Exhibit  18  and  admitted  into^  evi- 
dence.) 
Mr.   Dyer:     Q.     Mr.   Messei^mith,   as   I   under- 
stand one  of  the  assertions  of  the  City,  it  is  that 
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the  City  and  County  of  San  Francisco  to  some 
extent  exercises  a  police  power  at  the  Airport.  Isn't 
it  a  fact  that  the  Airport  is  policed  by  members 
of  the  Sheriff's  Department  of  the  County  of  San 
Mateo? 

A.  The  San  Francisco  Airport  is  located  in  the 
unincorporated  portion  of  San  Mateo  County.  The 
police  functions  that  are  carried  out  by  the  em- 
ployees of  the  Airport  are  the  enforcement  of  rules 
and  regulations  and  the  proper  control  of  the  pub- 
lic. We  have  to  control  traffic.  We  have  to  see  that 
vehicles  and  other  people  are  restricted  from  going 
on  the  flying  field  or  common  use  facilities  of  the 
Airport.  That  protection  is  necessary  at  the  Air- 
port in  order  for  the  scheduled  airlines  and  others 
to  operate  safely  and  efficiently.  The  Sheriff's  [239] 
Office  does  not  assume  that  responsibility  at  the 
San  Francisco  Airport. 

The  Court:  May  I  inquire  the  purpose  of  this 
testimony  ? 

Mr.  Dyer:  Yes,  sir.  One  of  the  claims  of  the 
City,  if  the  Court  please,  is  that  in  the  operation 
of  this  Airport  that  police  power  is  exerted.  We 
wish  to  show  that  in  some  of  the  phases  of  the  op- 
eration of  the  Airport  which  would  obviously  in- 
volve the  exercise  of  police  power,  that  that  simply 
is  not  the  fact. 

Mr.  Thomson:  If  Your  Honor  please,  if  the 
term  "police  power"  happens  to  be  in  my  pleadings 
— I'm  not  sure  as  to  whether  or  not  that  term  is 
incorporated,  but  if  that  is  true,  I  used  the  term 
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"police  power"  in  the  general  sense,  not  that  it 
indicated  exercise  of  authority  by  a  i)oliee  officer; 
but  I  find  the  law  to  be  that  the  rate  fixing  power 
is  part  of  the  police  power.  If  the  tenn  "police 
power"  appears  in  the  pleadings,  1  used  the  term 
"l^olice  power"  in  that  sense. 

I  think  Your  Honor's  curiosity  as  to  the  pur])ose 
of  this  particular  testimony  is  well  taken. 

Mr.  Dyer:  We  are  not  concerned  with  people  in 
imiform  down  at  the  Airport  keeping  the  public 
in  line. 

The  Court:  I  am  imable  at  this  time  to  fully 
appreciate  the  significance  of  this  testimony. 

Mr.  Dyer:  Well,  sir,  police  power,  as  we  under- 
stand it,  is  a  power  which  is  exercised  for  the  pro- 
tection of  public  [240]  health,  safety  and  morals,  as 
I  understand  it,  sir.  And  one  of  the  points  that  I 
believe  can  be  made  in  this  case  is  that  since  the 
Airport  is  located  wholly  without  the  municipal 
boundaries  of  San  Francisco  and  wholly  without 
the  reach  of  the  Governmental  powers  of  that 
party,  that  any  claim  that  police  power  extends 
thereto  is  not  a  valid  claim,  and  in  support  thereof 
I  think  we  should  bring  to  the  attention  of  the 
Court  the  fact  that  in  the  exercise  of  obvious  police 
power,  let  alone  some  which  might  be  in  question 
such  as  the  regulatory  power  here,  that  the  police 
power  of  the  City  and  County  of  San  Francisco 
was  not  exerted  at  that  location. 

The  Court:  Where  is  the  pleading  that  brmgs 
that  into  question? 
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Mr.  Dyer :  I  think  it  is  implicit,  sir,  in  the  issues 
presented  to  the  Court.  The  pleadings  do  not  ver- 
batim say  that  police  power  is  exerted  there,  but  I 
think  that  that  is  a  matter  that  the  Court  ulti- 
mately must  consider. 

Mr.  Thomson :  Haven't  you  proved  enough,  coun- 
sel, when  you  prove  that  the  Airport  is  located  in 
the  County  of  San  Mateo?  Isn't  that  sufficient  for 
your  purposes  in  raising  any  appropriate  legal 
question  ? 

Mr.  Dyer:  I  do  not  think  so.  I  think  in  addition 
we  should  bring  to  the  attention  of  the  Court  the 
fact  that  the  Airport  is  not  policed  and  the  police 
power  is  not  exerted  at  that  location.  [241] 

Mr.  Thomson :  We  will  stipulate  that  that  power 
ceases  outside  the  boundaries  of  our  city. 

Mr.  Dyer:  Will  you  further  stipulate  that  Dep- 
uty Sheriffs  of  the  County  of  San  Mateo  and  not 
police  officers  of  the  City  and  County  of  San  Fran- 
cisco do  any  policing  necessary? 

Mr.  Thomson:  That  is  true;  they  are  deputies 
appointed  by  the  County  of  San  Mateo  because  it 
is  within  its  territorial  jurisdiction.  I  will  so  stip- 
ulate. 

Mr.  Dyer :    With  that,  I  will  not  pursue 

Mr.  Thomson :  I  believe,  however,  I  will  add  that 
those  security  officers  are  in  part  paid  by  the  City 
and  County  of  San  Francisco.  They  are  carried 
upon  the  payroll  of  the  City  and  County  of  San 
Francisco  in  whole  or  in  part,  Mr.  Messersmith? 

A.     They   are  paid   in   whole   by   the   City   and 
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County  of  San  Francisco.  They  are  there  to  protect 
the  life  and  property  of  those  usinp^  the  facilities 
of  the  Airport,  and  they  perform  duties  that  the 
Sheriff  of  San  Mateo  County  does  not  consider  his 
responsibility. 

Mr.  Dyer :  I  will  move  to  strike;  that  latter  state- 
ment as  a  volunteer  statement  and  as  not  responsive. 

Mr.  Thomson:    That  may  go  out. 

The  Court:     It  may  go  out. 

Mr.  Dyer:  I  will  accept  the  stipulation  and  not 
pursue  this  matter  further,  sir.  [242] 

The  Court:    Very  well. 

Mr.  Dyer:  Q.  Mr.  Messersmith,  with  reference 
to  your  testimony  of  yesterday  concerning  your 
journey  on  the  TWA  coach  flight  to  Chicago 

Mr.  Thomson:     Kansas  City. 

Mr.  Dyer :  Q.  Kansas  City ;  I  beg  your  pardon, 
— do  you  have  any  personal  knowledge  of  the  total 
fares  paid  by  the  passengers  in  that  plane  at  that 
time? 

The  Court:     It  is  limited  to  your  knowledge. 

A.  Only  on  the  basis  that  I  indicated  yesterday, 
and  that  the  fact  that  the  first  stop  of  the  flight 
was  Kansas  City,  so  that  none  of  the  passengei-s 
could  have  paid  less  than  the  amount  I  said,  ap- 
proximately $70  per  passenger,  and  many  of  them 
who  did  not  get  off  at  Kansas  City  and  went  on 
had  paid  considerably  more,  because  the  next,  stop 
was  several  hundred  miles  further  along  the  route. 

Mr.  Dyer :   Q.   Had  you  seen  the  flight  manifest  ? 

A.     No,  I  did  not  see  the  flight  manifest,  but  I 
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am  aware  that  the  C.A.B,  does  not  permit  the  air 
carriers  to  allow  people  to  ride  on  those  revenue 
flights  free. 

Q.  Have  joii  ever  investigated  the  records  of 
TWA  to  determine  precisely  how  much  money  was 
paid  by  all  those  passengers  for  that  flight? 

A.  No,  sir,  I  did  not,  but  I  have  investigated  the 
records  of  all  of  the  air  carriers  as  issued  by  the 
Civil  Aeronautics  [243]  Board,  and  we  find  that, 
predicated  on  the  average  load  factor,  that  the  air- 
lines' total  revenue  from  passenger  service  at  San 
Francisco  Airport,  dealing 

Mr.  Dyer:  Just  a  moment,  if  the  Court  please; 
I  submit  that  his  answer  thus  far  is  not  responsive 
and  is  volunteered.  I  simply  asked  if  he  had  inves- 
tigated the  records  of  this  one  airline  as  to  the 
revenue  received  from  that  particular  flight.  I  don't 
believe  that  that  calls  for  a  general  statement  as  to 
the  overall  revenues  of  all  airlines. 

Mr.  Thomson :  I  don't  think  you  can  tell  whether 
he  is  answering  the  question  until  he  completes  his 
answer. 

Mr.  Dyer:     I  think  you  can  tell  at  this  time. 

The  Court :    I  will  merely  have  the  reporter  read 
the  question  and  the  answer  as  far  as  given. 
(The  reporter  read  as  directed.) 

The  Witness:  (Continuing)  In  passenger  service 
only,  because  it  is  nearly  $250,000  per  day. 

Mr.  Dyer:  I  move  that  all  of  that  answer  with 
the  exception  of  the  word  "no"  go  out,  sir,  as  not 
responsive. 
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The  Court:  The  objection  will  be  overruled.  The 
question  and  answer  may  stand. 

Mr.  Dyer:  Q.  Do  you  have  any  information  of 
your  own  knowledge  concerning  the  amount  of  ex- 
press that  was  loaded  on  that  plane? 

A.  I  do  not  have  any  personal  knowledge  of  that 
fact.  [244]  However,  I  answered  it  by  stating  ap- 
proximately or  in  excess  of  the  amount,  because  I 
purposely  made  the  figure  very  low  so  that  it  would 
be  less  than  you  would  noraially  realize  from  a 
full  revenue  load. 

Q.  You  did  not  see  the  lumiber  of  express  ship- 
ments that  were  loaded  on  that  plane,  did  you,  Mr. 
Messersmith  ? 

The  Court:    The  answer  is  he  doesn't  know. 

Mr,  Dyer:    He  doesn't  know.  All  right,  sir. 

Mr.  Dyer:  Q.  I  think  that  you  also  referred  to 
the  amount  of  mail  carried  on  that  flight  ? 

A.  I  did  not  refer  to  the  amount  of  mail;  I 
referred  to  the  fact  that  mail  was  carried. 

Q.  Mail  was  carried.  Do  you  have  any  knowl- 
edge, of  your  own  knowledge,  how  much  mail  was 
carried?  A.     No,  I  do  not  have. 

Q.  Do  you  have  any  knowledge  of  the  expenses 
of  TWA  that  were  allocated  to  that  flight,  overall 
expenses,  of  your  own  knowledge? 

A.  No,  but  I  have  seen  reports  issued  by  TWA 
as  to  their  financial  status  and  as  to  the  amount  of 
profit  that  they  are  making. 

Q.    That  is  overall,  but  my  question  was  an  alio- 
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cation  of  expenses  to  that  particular  flight,  such  as 
out-of-pocket   expenses. 

A.  The  answer  to  that  is  no.  However,  we  do 
know  that  the  [244]  revenue  load  factor  or  the 
revenue  derived  per  flight  out  of  San  Francisco 
Airport  is  far  higher  than  the  average  revenue  that 
TWA  realizes  from  other  Airports  on  its  route.  In 
many  instances  it  is  hundreds  of  per  cent  higher. 

Mr.  Dyer:  I  move  to  strike  that  entire  answer 
with  the  exception  of  the  first  word  "no". 

The  Court :    It  may  go  out. 

Mr.  Dyer:  Q.  Mr.  Messersmith,  as  I  understood 
your  testimony  on  that  point,  it  was  that  TWA,  on 
the  basis  of  your  assmnptions  and  your  derived 
figure,  obtained  a  certain  amount  of  revenue  from 
one  of  several  customers  of  the  Airport;  that  is 
correct,  is  it  not?  A.     That  is  correct. 

Q.  Do  you  relieve  that  a  rate  of  any  Utility 
should  be  based  upon  the  amount  of  revenue  that  a 
customer  of  that  Utility  might  obtain  from  the  util- 
ization of  the  service? 

A.  No,  I  do  not  believe  that  that  is  necessarily 
the  barometer  upon  which  they  should  pay.  Our 
schedule  of  rates  and  charges  now  in  effect  are  not 
predicated  on  that  basis  unless  an  air  carrier  by 
preference  requests  that  they  be  placed  on  that 
basis.  Now  we  have  what  is  called  an  alternative 
schedule.  That  has  been  chosen  by  request  by  one 
air  carrier.  In  that  instance  the  carrier  accepted 
the  application  of  a  3.2  per  cent  penetration  into 
its  gross  receipts  for  passenger  revenue  at  the  San 
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Francisco  Airport.  That  was  not  mandatory  [24.'3] 
in  our  rate  and  charge  schedule  but  provided  an 
alternate  by  which  short  haul  carriers  who  have  a 
repetition  of  landings  at  close  intervals  may  accept 
that  method  of  payment.  I  might  add  that  on  that 
basis  they  are  paying  more  today  than  the  schedule 
of  rates  and  charges  provides  for. 

Q.  Mr.  Messersmith,  let  me  put  it  to  you  this 
way:  A  customer  of  the  Telephone  Company  util- 
izes certain  telephone  services,  and  because  he  is 
able  to  place  certain  telephone  calls  he  obtains  cer- 
tain profits.  Do  you  believe  that  the  charges  of  the 
Telephone  Company  to  that  man  for  the  use  of  that 
service  should  be  based  upon  the  profit  that  that 
man  makes  1 

A.  No,  and  in  our  rate  and  charge  structure  we 
have  not  pursued  that  method.  We  have  pui-sued 
the  method  of  trying  to  determine  or  determining 
the  cost  of  perpetuating  the  Airport  and  ]\v  i)er- 
petuating  certain  segments  of  the  Airport  and  then 
dividing  the  cost  among  the  users.  In  the  case  of  the 
scheduled  air  carriers  the  rate  and  charge  structure 
now  in  existence  is  predicated  on  the  utilization  of 
our  common  use  facilities  to  80  per  cent  of  its  po- 
tential. In  actual  effect  we  are  down  around  30  to 
40  per  cent,  so  that  even  if  we  derive  all  of  the 
revenue  on  the  schedule— on  the  basis  of  our  pres- 
ent schedule  of  rates  and  charges,  we  will  only 
realize  less  than  half  of  the  revenue  necessiiry  to 
perpetuate  the  common  use  facilities  based  on 
today's  volume  of  traffic. 
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Q.  Mr.  Messersmith,  I  take  then  that  your  an- 
swer is  that  you  [246]  don't  believe  the  charges 
to  a  customer  should  be  based  upon  the  profit  or 
revenue  that  a  customer  may  receive  through  a  par- 
tial utilization  of  the  service  provided,  is  that  cor- 
rect? 

A.  No.  But  that  may  point  out  the  reason  that 
we  have  mentioned  these  proportions, — that  is  the 
payment  by  TWA  as  opposed  to  the  revenue, — is 
that  Mr.  Thompson  in  his  testimony  indicated  that 
this  was  going  to  do  great  economic  harm  or  damage 
to  TWA;  and  relatively  the  charges  are  insignifi- 
cant as  compared  with  the  total  revenue. 

Mr.  Dyer:  I  will  move  that  that  latter  statement 
go  out  as  irrelevant  and  the  opinion  and  conclusion 
of  the  witness. 

The  Court:  The  question  and  answer  may  stand. 
The  objection  will  be  overruled. 

Mr.  Dyer:  Q.  Mr.  Messersmith,  I  wish  to  dis- 
cuss with  you  briefly  the  letter  that  was  received  in 
evidence  at  the  instance  of  the  City  and  is  marked 
Defendants'  Exhibit  E.  It  is  a  letter  to  Mr.  B.  M. 
Doolin,  dated  May  17,  1946,  and  signed  by  A.  M. 
Jens,  Jr.,  of  TWA.  Mr.  Jens  at  that  time  was  a 
member  of  the  Air  Transport  Association  of 
America,  was  he  not,  sir? 

A.  I  never  heard  that  he  was  secretary  of  the 
Air  Transport  Association.  This  is  signed  J.  M. 
Jens,  Jr.,  Secretary,  Transcontinental  and  Western 
Air. 

Q.     That   is   right;   but    I    have    some    question 
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whether  that  is  responsive.  Isn't  it  a  fact  at  tliat 
time  he  was  a  member  of  the  Air  Transport-  Asso- 
ciation? [247]  A.     I  would  not  know. 

Q.  Would  you  read  the  second  paraf^raph  of 
that  letter  to  ref  revsh  your  recollection  ? 

A.  (Reading)  "The  investment  necessary  t'  T)ro- 
vide  a  second  runway  system  is  considerable  and, 
imless  full  vahie  can  be  achieved  from  the  use  of 
the  field,  does  not  seem  to  be  justified.  After  con- 
siderable investigation  the  Air  Transport,  Associa- 
tion of  America  has  decided  upon  a  recommended 
spacing  for  such  runways  of  1,500  feet  from  cen- 
terline  to  centerline  in  order  to  permit  simultaneous 
operations  under  other  conditions  than  contact.  We 
subscribe  to  this  recommendation  and  believe  that 
anything  less  will  not  achieve  fully  the  desired  ob- 
jective." 

Q.  Isn't  it  a  fact,  Mr.  Messersmith,  that  he  was 
there  speaking  of  a  recommendation  of  Air  Trans- 
port Association  of  America? 

A.  It  would  appear  to  me,  if  you  are  asking  that 
question,  that  it  was  both  the  Air  Transport  Asso- 
ciation and  TWA's  recommendation.  TWA  is  a 
member  of  the  Air  Transportation  and  participates 
in  the  existence  of  that  group. 

Q.  He  is  speaking  here  specifically,  however,  of 
the  recommendation  of  the  Association:  isn't  that 

so? 

A.  I  would  anticipate  that  if  it  was  from  the 
Airport  [248]  Transport  Association,  it  would  have 
been  on  their  stationery  and  not  on  TWA  station- 


466  Trans  World  Airlines,  Inc.,  vs. 

(Testimony  of  Harold  Stanley  Messersmith.) 
ery.  We  have  other  correspondence  from  the  Air 
Transport  Association  that  does  not  come  on  air 
carrier  stationery. 

Q.  AVell,  I  don't  wish  to  prolong  this  unduly, 
Mr.  Messersmith,  but  isn't  it  a  fact  that  the  letter 
speaks  of  the  recommendation  of  the  Air  Transport 
Association  ? 

The  Court:  The  letter  will  have  to  speak  for  it- 
self in  any  event. 

Mr.  Dyer:    Very  well,  sir. 

Mr.  Dyer:  Q.  Isn't  it  a  fact  that  from  time  to 
time  the  Airport  has  asked  the  advice  of  various 
airline  and  Airport  Associations  such  as  the  Air 
Transport  Association  ? 

A.  It  is  a  fact  that  we  confer  with  representa- 
tives of  the  scheduled  air  carriers  regularly  using 
our  facilities  from  time  to  time  in  the  planning  of 
our  Airport  development. 

Q.  And  you  ask  them  for  advice  and  recom- 
mendations ;  is  that  correct "? 

A.  Yes,  we  do  ask  them  for  advice,  recommenda- 
tions and  various  data. 

Mr.  Dyer:  That  is  all  for  Mr.  Messersmith  on 
cross  examination.  [249] 

Redirect  Examination 
Mr.  Thomson :  Q.  Mr.  Messersmith,  in  the  calcu- 
lation of  the  revenue  from  this  flight  from  San 
Francisco  to  Kansas  City,  which  is  becoming  quite 
famous,  did  you  calculate  in  the  figure  which  you 
furnished  to  his  Honor  any  revenue  from  mail? 
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A.  I  made  my  statement  at  that  time  that  tliat 
would  be  the  approximate  passenger  revenue,  and 
in  addition  that  they  would  derive  revenue,  T  be- 
lieve, from  airmail  and  otlier  earG:(). 

Q.  Your  figure,  however,  did  not  comprehend 
revenue  from  mail,  am  I  correct  ? 

A.     It  did  not. 

Q.  Likewise,  is  the  same  thing  true  of  the  reve- 
nue which  might  have  been  derived  from  express? 
Was  that  calculated  in  your  figure? 

A.     It  was  not. 

Q.  Does  the  Railway  Express  business  of  the 
Airport — Rather,  does  the  express  business  being 
operated  at  the  Airport  embody  any  operation  of 
aircraft  by  the  express  company? 

A.     No,  it  does  not. 

Q.  Just  what  is  the  activity  of  the  express  com- 
pany in  that  connection? 

A.  They  primarily  serve  the  scheduled  airlines, 
at  the  Airport.  They  use — they  collect  and  dissemi- 
nate express.  That  is,  they  collect  express  that  is 
being  shipped  by  these  various  schedule  air  car- 
riers, and  when  express  is  brought  to  [250]  tlie  Air- 
port by  the  air  carriers  they  distribute  that  express. 

Q.  Are  you  familiar  mth  the  figures  embodied 
in  the  docimient  of  October  1942,  with  respect  to 
common  use  facilities  to  be  used  by  TWA? 

A.    Yes,  I  am. 

Q.  Have  you  compared  those  figures  with  the 
rates  and  charges  then  in  effect? 

A.    Yes,  I  have  made  a  comparison  of  the  sclied- 
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vile  of  rates  and  charges  then  in  effect  with  those 

included  in  the  1942  leasing  agreement  Avith  TWA. 

Q.     What  is  the  result  of  your  comparison? 

Mr.  Dyer:  I  will  object  to  that  as  incompetent, 
irrelevant  and  immaterial ;  it  isn't  the  best  evidence. 
The  lease  is  either  valid  or  isn't,  your  Honor,  and 
I  don't  see  how  inquiry  of  this  nature  could  aid 
the  Court  in  determining  that  question. 

Mr.  Thomson :  It  is  my  purpose  to  establish  that 
the  figures  set  forth  in  the  October  1942  document 
are  in  precise  accord  with  the  rates  and  charges 
then  in  effect,  and  from  that  this  Court  could  rea- 
sonably draw  a  conclusion  to  the  proper  construc- 
tion of  the  document  so  that  those  rates  and  charges 
apply,  subject  to  further  re^dsion  of  rates  and 
charges.  That  is  the  purpose  of  this  testimony,  your 
Honor. 

Mr.  Dyer:  Your  Honor,  if  the  lease  is  a  valid 
document  and  that  was  the  bargain  of  the  City  at 
the  time,  then  I  [251]  believe  that  we  are  obligated 
to  pay  those  rates  and  charges  or  those  rentals  and 
no  others. 

On  the  other  hand,  if  the  Court  decides  that  the 
position  of  the  City  is  correct,  then  we  pay  such 
level  of  rates  and  charges  as  may  be  determined  by 
the  Public  Utilities  Commission  of  the  City. 

Those  are  questions  of  ultimate  fact,  and  I  be- 
lieve that  any  evidence  of  the  details  underlying 
those  facts  by  which  the  City  may  arrive  at  some 
level  of  rates  and  charges  to  be  determined  by  the 
Public  Utilities  Commission  of  the  City  in  the  event 
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of  a  decision  adverse  to  the  plaintiff's  position  is 

not  pertinent  evidence. 

The  Court:  It  may  or  may  not  become  material. 
I  will  allow  it  subject  to  your  motion  to  strike  and 
over  your  objection. 

Mr.  Thomson:  Q.  AVhat  is  your  coiieiusion  after 
making  that  comparison,  Mr.  Messersmith  ? 

A.  The  schedule  of  rates  and  char,2:es  concern- 
ing common  use  facilities  or  landing  charges  is  the 
same  in  the  schedule  of  rates  and  charges  adopted 
by  the  Commission  and  the  lease  agreement. 

Q.  In  other  words,  there  is  complete  accord  in 
tlios.'^  figures?  A.    Yes,  there  is. 

Q.  There  has  been  mentioned  in  the  testimony 
throughout  taxi-ways  and  runways  and  aprons  and 
paved  areas.  Will  you,  [252]  for  the  infoiTnation 
of  the  Court  give  an  estimate  as  of  today  as  to  the 
length  and  extent  of  those  paved  areas,  inclusive 
of  the  rimways  and  aprons? 

A.  Well,  the  total  paved  area  that  is  considered 
common  use  facility  would  be  equivalent  to  approxi- 
mately 60  miles  of  four-lane  highway  such  as  the 
Bayshore  Freeway.  That  is,  the  equivalent  amoimt 
of  paving  as  to  common  use  facilities. 

Q.  Well,  you  say  "equivalent  amount  of  paving". 
Do  you  mean  from  the  standpoint  of  distance? 

A.  Well,  you  could  compare  the  runways,  taxi- 
ways  and  apron  areas  that  are  used  for  conunon 
use  purposes  by  scheduled  airline  carriers  and 
others  to  a  four-lane  highway  60  miles  in  length. 

Q.     That  is  all  on  the  airport,  though? 
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A.  Yes,  that  is  all  on  what  we  call  the  common 
use  facilities. 

Q.  I  have  here  Plaintiff's  Exhibit  1,  which  sets 
forth  various  operations  of  the  airport  by  TWA 
under  the  category  of  various  planes,  and  noting 
the  runways  item,  November  of  1952  to  December 
31st,  1952,  there  appears  from  this  exhibit  that 
there  is  one  DC-4,  one  DC-3  and  seven  Constella- 
tions. As  of  today  is  that  about  representative  of 
the  proportion  between  those  different  types  of 
planes "? 

A.  It  is  approximately  representative.  I  believe 
that  the  number  of  Constellations  flights  have  in- 
creased. 

Q.  Do  the  Constellations  operated  as  of  today 
by  TWA  vary  [253]  as  to  weight? 

A.  Well,  as  I  recall  the  initial  Constellation 
plane  put  in  service  by  TWA  in  approximately 
1947  weighed  77,800  pounds.  I  believe  the  present 
Constellation's  maximum  gross  weight  has  come  up 
as  high  as  120,000  pounds. 

Q.  Is  there  more  than  a  120,000  pound  Constel- 
lation in  operation  today  by  TWA? 

A.  Yes.  That  is  the  maximum  weight  of  the  air- 
craft that  I  know  they  are  operating  today.  How- 
ever, I  understand  that  they  contemplate  the  opera- 
tion of  a  larger  Lockheed  Constellation. 

Q.  Have  you  heard  about  that  new  design  in 
Constellation  1 
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A.     Well,  I  believe  it  is  a  Lockheed  1049-(;  and 

will  have  a  maximum  weight  of  130,000  pounds. 
Mr.  Thomson:    Inasmuch  as  I  might  require  ^^r. 

Messersmith  to  testify  on  this  subject,  may  I  again 

present  to  you  what  I  discussed  with  yon  when  his 

Honor  came  on  the  bench  *? 

Mr.  Dyer :    Yes. 

Mr.  Thomson:  I  would  appreciate  a  stipulation 
that  the  property  referred  to  in  this  letter  is  the 
same  area  that  was  involved  in  your  questions  to 
Mr.  Messersmith  yesterday.  I  can  prove  it,  but  there 
is  no  need  of  encumbering  the  record  unnecessarily. 

Mr.  Dyer:  I  will  stipulate  that  that  is  the  area 
in  front  of  Hangar  No.  4,  which  was  adverted  to 
by  me  yesterday.  [254] 

Mr.  Thomson:  Yes.  And  you  made  particular 
reference  to  the  right  of  ingress  and  egress,  and 
also  the  right  of  others,  other  aircraft  companies, 
to  traverse  the  area. 

Mr.  Dyer:  I  think  that  in  discussing  that  area 
that  was  the  purport  of  the  questions. 

Mr.  Thomson:  I  can  offer  this  in  evidence  or 
read  it  into  the  record,  whichever  your  Honor  pre- 
fers. 

The  Court:    You  might  read  it  into  the  record. 

Mr.  Thomson :  This  is  a  letter  addressed  to  my- 
self as  Public  Utilities  Commission  counsel  under 
date  of  December  3,  1952: 
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"Mr.  A.  Dal  Thomson  1  December  1952 

Public  Utilities  Counsel 

Office  of  the  City  Attorney,  City  Hall 

San  Francisco  2,  California. 

Re:  Use  of  Space  Adjoining  Hangar  No.  4  and 
to  the  East  Thereof — San  Francisco  Inter- 
national Airport. 

''Dear  Mr.  Thomson: 

'  'Referring  to  your  letter  of  11  September  1952  to 
Lew  Goss  requesting  that  TWA  pay  for  the  space 
hereinafter  referred  to  at  the  rate  of  $0.75  per 
square  feet  per  annum  in  connection  with  TWA's 
maintenance  of  aircraft  thereon: 

"Beginning  with  the  month  of  January  this  con- 
firms that  for  such  time  as  TWA  does  maintenance 
work  [255]  on  aircraft  on  the  space  outlined  in  yel- 
low on  the  drawing  attached  hereto  (and  to  tripli- 
cate copies  hereof)  TWA  will  accept  and  pay 
monthly  billings  from  the  City  and  County  of  San 
Francisco  for  such  use  of  said  space  at  the  rate  of 
$2,137.50  per  annum.  As  shown  on  the  attached 
drawing  of  your  Utilities  Engineering  Bureau  (No. 
BA-10567)  this  area  comprises  28,500  square  feet. 

"As  we  have  agreed,  this  arrangement  shall  in 
no  wise  be  construed  as  having  any  effect  upon  our 
respective  rights  or  obligations  under  any  existing 
permits  or  contracts  or  litigation  in  regard  thereto. 
Receipt  and  payment  by  us  of  initial  billing  for  the 
month  of  Januarv  1953  vnW  constitute  sufficient  ac- 
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knowledgment  of  our  understanding  in  this  regard. 
''Very  sincerely  yours, 

"Trans  World  Airlines,  Inc. 
"By  A.  R.  Thompson,  Jr. 
"General  INIanager  of  Properties. 

"P.S. :  For  convenience,  I  herewith  return  the 
permit  forms  transmitted  by  your  letter  or'  21  No- 
vember 1952  from  which  I  have  detached  the  re- 
ferred to  drawing,  attaching  copies  of  same  to  origi- 
nal and  triplicate  copies  of  this  letter. 
A.R.T.,  Jr.  [256] 

''CC:  L.  W.  Goss— ART/LB— Attach." 

Mr.  Thomson:  Q.  Now,  Mr.  Messersmith,  what 
does  that  figure  of  $2,137.50  per  annum  represent? 

A.  Well,  that  represents  the  payment  of  charges 
for  the  area  that  w^as — that  TWA  was  entitled  to 
use  for  ingress  and  egress.  However,  they  were  util- 
izing it  for  the  maintenance  and  overhauling  and 
servicing  of  aircraft.  Consequently,  that  was  brought 
to  their  attention,  also  the  damage  that  had  been 
sustained  over  a  period  of  time,  and  it  resulted  in 
that  payment. 

I  might  advise,  too,  that  in  that  letter  the  fii-st 
figure  stated,  75  cents  per  square  foot,  per  annum, 
should  be  seven  and  one-half  cents  per  square  foot 
per  amium. 

Q.  In  any  event,  it  was  resolved  in  the  figure  of 
$2,137.50'?  A.     It  was,  that  is  correct. 
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Q.  What  does  that  figure  represent,  Mr.  Mes- 
sersmith ? 

A.  It  represents  an  area  of  approximately  28,- 
000  square  feet  that  is  used  exclusively  by  TWA. 

Q.  Does  it  have  any  relevancy  to  the  regular 
schedule  of  rates  and  charges? 

A.  It  is  in  accord  with  the  existing  schedule  of 
rates  and  charges. 

Q.  Mr.  Messersmith,  in  1942  and  throughout  the 
year  of  1942  [257]  how  many  scheduled  air  carriers 
were  there  in  the  whole  United  States? 

A.  Well,  according  to  the  Civil  Aeronautics 
Administration  Statistical  Handbook  of  Civil  Avia- 
tion, there  were  19  Federally  certified  scheduled 
aircraft  operators  in  the  United  States. 

Q.    How  many  under  that  heading 

The  Court:  Just  a  moment.  Break  that  down 
further  so  I  may  have  a  better  understanding  of  it. 

The  Witness:  There  were  19  different  corpora- 
tions engaged  in  scheduled  air  carrier  operations, 
that  is,  passenger  or  passenger  and  mail  or  passen- 
ger, mail  and  express  activities  throughout  the  en- 
tire United  States. 

The  Court:   What  date  is  that? 

The  Witness :    That  is— that  was  as  of  1942. 

Mr.  Thomson:  Q.  Does  that  comprise  the  full 
year  of  1942?  A.     Yes,  it  does. 

Q.  I  don't  know  whether  his  Honor  understands 
the  significance  of  the  words  *' scheduled  air  car- 
riers." I  know  for  a  long  time  I  didn't  understand 
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it.  Will  you  explain  the  significance  of  tlic  words 

"scheduled  air  carriers"? 

A.  Well,  the  scheduled  air  carrier  in  this  in- 
stance is  one  that  has  a  Federal  Certificate  of  Com- 
petency to  operate  on  a  given  route  in  the  United 
States.  That  is  issued  by  the  Civil  Aeronautics 
Board.  [258] 

The  Court:  You  could  schedule  a  train  in  the 
same  way. 

Mr.  Thomson :     Yes,  your  Honor. 

Mr.  Thomson :  Q.  There  are,  however,  some  out- 
fits that  are  called  non-scheduled? 

A.  Yes.  I  do  not  have  any  knowledge  of  any  real 
operations  of  any  unscheduled  or  irregular  air  car- 
rier at  that  time. 

Mr.  Thomson :  I  think  we  would  have  to  go  to 
Oakland  for  that  information,  wouldn't  we? 

Mr.  Thomson:  Q.  Now,  these  total  scheduled 
air  carriers  of  19,  and  still  referring  to  the  whole 
year  of  1942,  how  many  planes  were  in  operation 
by  those  scheduled  air  carriers? 

A.  The  aircraft  in  service  by  the  19  scheduled 
air  carriers  amounted  to  a  total  of  186  aircraft 
throughout  the  United  States. 

The  Court :  What  is  it  today,  if  you  have  it  there 
available  ? 

The  Witness:  I  do  not  have  today's  figure,  but 
I  have  1948  at  which  time  it  was  878.  It  has  grown 
substantially  since  that  1948  report,  however. 

Mr.  Thomson:     Q.     Still  referring  to  the  year 
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1942,  how  many  of  these  28  scheduled  aircraft  op- 
erated planes  weighing  more  than  25,500  pounds  ? 

A.  This  particular  report  does  not  show  1942. 
However,  in  December  of  1943  it  indicates  that 
there  were  no  aircraft  operated  by  the  scheduled 
aircraft  domestically  in  the  United  [259]  States 
of  weights  exceeding  25,500  pounds. 

Q.  When  was  aircraft  exceeding  25,500  pounds 
first  placed  in  service  by  any  scheduled  aircraft 
carrier  in  the  United  States  ? 

Mr.  Dyer:  Your  Honor,  in  line  with  my  pre- 
vious objection  may  the  record  show  I  object  to 
this  question  and  to  this  line  of  questioning  on  the 
ground  that  it  is  incompetent,  irrelevant  and  im- 
material 1 

The  Court:  Let  the  record  so  show.  Objection 
will  be  overruled.  I  have  given  you  the  widest  lati- 
tude for  a  number  of  days  and  he  is  trying  to  catch 
up  with  you. 

A.  This  report  of  the  Civil  Aeronautics  Admin- 
istration shows  that  in  December  of  1945  there  were 
five  four-engine  aircraft  in  operation  by  the  sched- 
uled air  carriers  in  the  entire  United  States. 

Mr.  Thomson:  Q.  I  wasn't  directing  my  ques- 
tion, Mr.  Messersmith,  to  the  element  of  four-en- 
gined  aircraft.  I  was  directing  my  question  to  the 
element  of  25,500  pounds. 

Now,  how  many  planes  were  in  serivce  by  any 
scheduled  aircraft  carrier  in  the  United  States  in 
excess,  at  that  time,  of  25,500  pounds? 

A.     Oh,  on  December  31st,  1945,  there  were  five. 
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Q.     Were  there  any  more  than  five  ? 

A.  No,  the  report  of  the  Civil  Aeronautics  Ad- 
ministration indicates  a  total  of  five.  [260] 

Q.  By  that  date  of  December  31st,  1945,  that 
you  have  just  referred  to,  how  many  aircraft  were 
there  in  operation  by  scheduled  airlines  wliifh  w«'re 
less  than  25,500  pounds?  A.    416. 

Q.  When  did  the  Lockheed  Constellation  first 
go  into  service  at  any  place  in  the  United  States  by 
a  scheduled  aircraft  carrier? 

A.  The  report  of  the  Civil  Aeronautics  Admin- 
istration shows  that  there  were  16  Lockheed  Coii- 
stellation  L-49's  in  service  June  30th,  1946. 

Q.  Is  that  the  first  record  of  service  l)y  any 
Constellation? 

A.  That  is  the  first  record  of  service  by  a  Lock- 
heed Constellation. 

Q.  How  many  four-engined  planes  were  in  op- 
eration by  any  scheduled  airline  in  December  1946  ? 

A.  The  report  of  the  Civil  Aeronautics  Admin- 
istration indicates  that  on  December  31st,  1946  there 
were  a  total  of  17  four-engined  airplanes  operated 
by  the  scheduled  air  carriers  throughout  the  United 
States. 

Q.  Then  it  wasn't  until  1946.  wa^  it,  Mr.  Mes- 
sersmith,  that  there  were  any  experience  or  ai^preci- 
able  knowledge  on  the  cost  of  maintenance  or  cost 
of  operation  of  aircraft  of  the  typo  (^f  the  four- 
engined  aircraft,  is  that  correct? 

Mr.  Dyer:  I  will  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial.  The  cost 
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of  maintenance  [261]  of  aircraft,  the  subject  ad- 
verted to  by  Mr.  Thomson,  has  no  bearing  on  the 
issues  in  this  case. 

Mr.  Thomson:  Well,  I  think  the  question  prob- 
ably could  be  more  successfully  objected  to  on  the 
ground  it  is  leading,  and  I  will  withdraw  it. 

Mr.  Thomson:  Q.  Mr.  Messersmith,  when  did 
you  first  begin  to  acquire  any  knowledge  as  to 
whether  or  not  planes  of  the  Constellation  type 
were  coming  into  general  use? 

A.     To  the  best  of  my  recollection  it  was  in  1943. 

Mr.  Thomson :    You  may  take  the  witness. 

Recross  Examination 

Mr.  Dyer:  Q.  Mr.  Messersmith,  in  response  to 
Mr.  Thomson's  questions  on  redirect  examination 
you  referred  to  the  Railway  Express  Agency  and 
said  that  charges  to  that  Agency  were  not  charges 
to  the  airlines. 

Well,  now,  isn't  it  a  fact  that  in  your  schedule 
of  rates  and  charges  certain  services  are  noted 
therein  for  which  charges  are  not  made  to  airline 
companies'?  A.     I  would  prefer 

Mr.  Thomson:  Just  a  moment.  Pardon  me,  Mr. 
Messersmith.  Mr.  Dyer,  is  your  question  directed 
to  the  San  Francisco  Airport? 

Mr.  Dyer:  I  am  referring  to  the  1951  schedule 
of  rates  and  charges  of  the  San  Francisco  Airport. 

Mr.  Thomson :  Well,  wouldn't  that  schedule  speak 
for  itself? 

Mr.  Dyer:    Well,  I  am  asking  him  if  he  knows. 
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The  Court:  Do  you  know?  Do  you  understand 
the  question? 

The  Witness:  I  do  not  understand  the  question. 
It  is  general,  refers  to  air  express  rates  and  charges 
in  general. 

Mr.  Dyer:  Q.  As  I  understood  your  answer  to 
Mr.  Thomson's  question,  it  was  that  the  Airport 
makes  certain  charges  to  the  Railway  Express 
Agency  for  the  use  of  certain  space  at  the  Airport- 
which  it  utilizes  in  the  handling  of  air  express,  and 
his  question,  as  I  take  it  and  as  I  recall  it,  is  that 
that  charge  was  not  made  to  an  airline  company. 

A.  We  do  not  bill  the  air  express  company  for 
any  utilization  of  the  airport.  The  air  carriers  are 
the  ones  that  bill  the  air  express  company  for  the 
use  of  airport  facilities. 

Q.  Isn't  it  a  fact  that  mider  your  schedule  of 
rates  and  charges — and  I  am  now  referring  to  the 
rates  and  charges  at  the  San  Francisco  Airport— 
that  there  are  charges  therein  to  be  made  to  petro- 
leum companies  for  the  use  of  wharves? 

A.  Yes,  there  is  a  portion  of  our  schedule  of 
rates  and  charges  applica])le  to  that  phase  of  op- 
erations. 

Q.  And  that,  of  course,  is  not  a  charge  ajiplic- 
able  directly  to  an  air  line,  is  it? 

A.  It  is  not  a  charge  directly  to  anyone  that 
does  not  use  the  facility.  [263] 

Q.  Now,  also  isn't  it  a  fact  that  you  also  have 
charges  for  the  use  of  pipe  lines  at  the  Airport? 

A.     That   is   correct.   That   would  be   applicable 
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either  to  iDetroleiun  companies,  airlines,  or  others 
who  may  acquire  those  facilities. 

Q.  That  is  correct.  And  that  may  be  applicable 
under  your  schedule  of  rates  and  charges  to  avia- 
tion companies  and  to  other  types  of  companies'? 

A.  That's  right.  On  the  same  terms  and  con- 
ditions. 

Q.  Yes.  Now,  Mr.  Thomson  put  some  questions 
to  you,  and  as  I  understood  his  questions  he  re- 
ferred to  a  comparison  of  rates  imder  the  present 
schedule  and  those  under  the  schedule  of  1942.  Was 
there  any  schedule  of  rates  and  charges  in  1942? 

A.     Yes,  there  was. 

Q.  When  was  the  first  schedule  of  rates  and 
charges  promulgated  by  the  Public  Utilities  Com- 
mission of  the  City? 

A.  I  do  not  have  that  information  with  me.  It 
could  be  supplied  by  the  Public  Utilities  Commis- 
sion. 

Q.  Isn't  it  a  fact  the  first  schedule  was  promul- 
gated effective  September  1st,  1946? 

A.     No,  that  is  not  a  fact. 

Q.  That  is  not  a  fact?  Do  you  have  any  recol- 
lection at  this  time  of  when  the  first  schedule  was 
promulgated  ? 

A.  I  would  prefer  to  refer  to  the  record  at  the 
Public  Utilities  Commission  for  that  information. 
However,  I  can  give  [264]  you  the  date  that  the 
schedule  of  rates  and  charges  that  was  adopted  prior 
to  the  consummation  of  the  TWA  lease  was  adopted. 

Q.     I  see.  Now,  I  notice  that  you  have  read  from 
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a  document  in  your  hand  concerninu;  a  juiiiiIh  r  of 
four-engined  i)lanes  in  commercial  service  generally 
during  the  years  1945,  1944  and  1946,  as  I  recall. 
Now,  isn't  it  a  fact,  Mr.  Messersmith,  that  most  of 
the  four-engined  planes  in  the  United  States  were 
utilized  by  the  Military  during  those  very  critical 
war  years? 

A.  That  is  correct.  The  four-engined  airplanes 
of  the  size  of  the  Lockheed  Constellation  did  not 
come  into  use  until  possil)ly  1943  or  1944. 

Q.  And  isn't  it  a  fact  that  the  Lockheed  Con- 
stellations were  made  available  to  the  Military 

A.     That's  right. 

Q.    in  1943  and  1944"? 

A.  Their  development  was  greatly  accelerated  be- 
cause of  the  requirements  for  that  type  of  aircraft 
for  war  use. 

Q.  And  I  take  it  that  that  document  from  which 
you  read  would  not  have  statistics  concerning  the 
number  of  four-engined  transport  planes  which 
were  utilized  by  the  Military  or  which  had  been 
taken  over  by  the  Military  from  aviation  compa- 
nies during  the  war? 

A.  That  is  correct.  However,  by  December  31st, 
1946,  they  had  returned  some  of  the  aircraft,  aiid 
at  that  time  there  was  a  total  of  17  four-engined 
aircraft  operating  by  all  of  the  domestic  air  car- 
riers in  the  L^nited  States. 

Q.  The  possibility,  or  in  fact  the  probability  of 
four-engined  aircraft  coming  into  conmiercial  use 
was  well  known  at  that  time,  isn't  that  so? 
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A.  Yes.  That  is  why  we  were  going  before  the 
electorate  in  an  effort  to  acquire  funds  for  the  de- 
velopment of  an  airport  that  would  provide  facil- 
ities from  which  TWA  and  others  could  operate 
safely. 

Mr.  Dyer:    That  is  all. 

Mr.  Thomson :  Just  a  moment,  Mr.  Messersmith. 
I  overlooked  a  question  or  two  that  I  should  have 
asked  on  redirect  examination.  If  I  may  have  the 
privilege  of  reopening  the  redirect  examination'? 

The  Court:     You  may. 

Further  Redirect  Examination 

Mr.  Thomson:  Q.  Mr.  Messersmith,  have  you 
prepared  a  chart  with  reference  to  comparison  of 
charges  at  airports  other  than  San  Francisco,  and 
including  charges  at  San  Francisco? 

A.     Yes,  I  have.  It  was  done  under  my  direction. 

Q.  I  show  you  this.  Is  this  the  chart  that  you 
had  prepared  under  your  direction  ? 

A.  Yes.  Those  are  comparative  charges  for  other 
airports  [266]  and  various  types  of  aircraft,  predi- 
cated on  the  schedule  of  rates  and  charges  provided 
by  the  various  airports  included  in  the  report. 

Mr.  Thomson:  I  will  offer  this  in  evidence,  if 
your  Honor  please. 

Mr.  Dyer:  I  will  object  to  it,  if  your  Honor 
please,  on  the  ground  that  it  is  improper  redirect 
evidence.  I  don't  recall  that  this  subject  was  ad- 
verted to  on  cross  examination. 

The  Court:    Well,  counsel,  probably  you  didn't 
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follow  me.  He  indicated  he  overlooked  it  and  the 
Court  gave  permission. 

Mr.  Dyer:  Further  object  to  it  on  tlie  pn*ound 
that  it  is  incompetent,  irrelevant  and  immaterial. 

Mr.  Thomson:  Of  course  this  subject  was  some- 
what extensively  gone  into  by  counsel  for  the  plain- 
tiff in  inquiry  as  to  practices  and  charges  at  other 
airports.  He  went  at  great  length  into  the  ])]"actice 
of  Los  Angeles. 

Mr.  Dyer:  May  I  call  your  Honor's  attention  to 
the  fact  that  that  subject  was  not  adverted  to  })y 
counsel  for  the  plaintiff.  I  went  into  the  subject  of 
what  tvpe  of  arrangement,  whether  contract,  lease 
or  public  utility  relationship  was  used  as  to  the 
various  airports.  I  believe  the  record  will  sustain 
my  statement  that  at  no  place  did  I  advert  to 
charges  at  the  various  airports  throughout  the 
country.  As  a  matter  of  fact,  I  have  consistently 
objected  to  evidence  of  that  nature.  [267] 

The  Court:  You  might  identify  this  for  the 
Court.  What  is  it? 

Mr.  Thomson:  This  is  a  tabulation  of Per- 
haps it  would  be  easier  if  I  just  handed  it  to  your 
Honor.  (Handing  document  to  the  Court).  It  is  a 
tal3ulation  of  charges  at  various  airports  through- 
out the  country. 

The  Court :     Matter  submitted  ? 

Mr.  Dyer :    Yes,  sir. 

The  Court:    Objection  will  be  overruled. 
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(Thereupon  tabulation  of  charges  referred  to 
above  was  admitted  into  evidence  and  marked 
Defendants'  Exhibit  F.) 

Mr.  Thomson :  Q.  Mr.  Messersmith,  did  you  take 
occasion  in  the  course  of  your  duties  shortly  prior 
to  March  18,  1953,  to  submit  to  various  airlines  a 
schedule  of  rates  and  charges  studies,  and  conces- 
sion arrangements? 

A.  Yes,  that  was  submitted  through  the  office  of 
the  manager  of  Utilities. 

Q.  And  was  this  submitted  to  TWA  in  addition 
to  the  various  other  airlines'? 

A.  Pardon  me^  I  would  like  to  see  the  document 
to  make  certain. 

The  Court :    We  will  take  a  recess  so  that  counsel 
can  show  the  witness  that  document. 
(Short  recess.)  [268] 

Mr.  Thomson:    Q.    Mr.  Messersmith,  in  the  year 
1951,  in  March  or  prior  to  March,  1951,  did  you  '\ 
have  occasion  to  prepare  any  document  for  submis- 
sion to  the  airlines?  A.     Yes. 

Q.     I  will  hand  you  this.  Is  that  the  document? 

A.     Yes,  this  is  the  document. 

Q.  That  is  headed  ^'Interim  Rate  &  Charge  Re- 
port, San  Francisco  Airport,  March,  1951."  What 
in  substance  did  this  document  consist  of? 

A.  Well,  in  substance,  it  consisted  of  an  explana- 
tion as  to  the  justification  for  the  1951  schedule  of 
rates  and  charges. 

Q.  Was  this  document  transmitted  to  TWA 
among  other  airlines?  A.     Yes. 
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Mr.  Thomson:  We  will  offer  it  in  evidence,  if 
your  Honor  please. 

Mr.  Dyer:  I  will  object  to  it,  if  your  Honor 
please.  As  far  as  we  are  concerned,  it  is  hearsay. 
It  also,  from  my  brief  examination  of  it, — I  have 
just  been  handed  a  copy — contains  opinions  and 
conclusions,  and  further  it  is  self -serving:,  and  T 
don't  believe  that  it  is  proper  redirect  evidence,  and 
I  believe  it  is  wholly  irrelevant,  incompetent  and 
immaterial. 

Mr.  Thomson:  It  isn't  hearsay,  your  Honor,  in 
any  sense,  for  the  reason  that  it  was  submitted  to 
TWA.  Let  me  ask  one  more  question: 

Was  there  any  comment  from  TWA  on  this  docu- 
mf-it?  [269] 

A.     I  do  not  recall  receiving:  any  comment. 

Mr.  Dyer:  I  have  the  further  objection,  if  your 
Honor  please,  that  the  schedule  of  rates  and  charpres 
as  alleged  in  the  answer  and  cross-complaint  may 
have  some  bearins:  on  the  issues  of  this  case,  but  the 
underlying  document  and  the  arguments  of  the  City 
in  support  of  those  rates  and  chars^es  certainly 
shouldn't  have  any  bearing  on  the  issues  in  this 
case.  The  ultimate  fact  is: 

What  are  the  schedule  of  rates  nud  charges? 

Mr.  Thomson :  If  the  Court  please,  T  don't  think 
counsel  is  entitled  to  assume  in  his  own  favor  a  de- 
cision of  the  Court  which  would  uphold  the  ]>laiu- 
tiff's  position  in  this  case. 

The  very  question,  of  course,  is  whether  or  not 
the  schedule  of  rates  and  charges  is  applicable  or 
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whether  the  so-called  frozen  charges  are  applicable, 
and  if  your  Honor  should  arrive  at  a  decision  favor- 
able to  the  City,  the  contents  of  this  document  would 
serve  to  some  extent  to  sustain  your  Honor  as  to 
the  rates  and  charges  to  be  applied. 

Mr.  Dyer :  If  your  Honor  please,  I  do  not  believe 
that  the  reasonableness  or  unreasonableness  of  a 
charge  is  in  issue  before  this  Court.  The  reasonable- 
ness or  unreasonableness  of  a  Public  Utility  rate, 
if  such  these  charges  are,  is  a  matter  solely  for  the 
determination  of  an  administrative  body.  The  cases, 
I  believe,  are  uniform  that  the  question  of  reason- 
ableness or  unreasonableness  of  a  Public  Utility 
rate  is  essentially  [270]  a  matter  for  legislative  in- 
quiry through  a  Public  Utilities  Commission.  This 
Court  has  only  to  determine  whether  the  schedule 
of  rates  and  charges  applies  or  whether  the  rentals 
apply. 

I  do  not  believe  that  it  is  pertinent  or  that  this 
Court  has  any  jurisdiction  to  determine  the  reason- 
ableness or  unreasonableness  of  the  rates.  There  are 
many  decisions  on  that  point,  if  your  Honor  please. 

Mr.  Thomson:  A  further  ground  upon  which 
your  Honor  could  well  admit  this  document  is  that 
it  is  an  official  document,  established  by  the  witness 
to  have  been  such,  prepared  in  the  usual  course  of 
his  duties.  I  think  the  rule  as  to  official  documents 
is  not  limited  to  documents  which  might  be  adverse 
to  the  City. 

I  offer  it  also  upon  that  theory. 

Mr.  Dyer:    I  think  the  main  objection  is,  sir,  that 
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this  document  is  not  pertinent  to  the  issues  in  this 
case,  and  it  concerns  essentially  the  reasonableness 
or  unreasonableness  of  a  rate  of  a  Public  Ttilities 
Commission  which  sits  in  the  State  Buildiiif^  and 
of  the  City  which  sits  in  the  City  Hall  that  will 
consider  these  matters  and  not  any  judicial  body 
of  the  Federal  Government. 

Mr.  Thomson:  If  your  Honor  please,  in  an  en- 
deavor to  shorten  proceedings  and  in  my  desire  not 
to  lead  the  Court  into  any  error,  T  will  withdraw 
the  offer  at  this  time.  [271] 

The  Court:  It  may  be  admitted  for  the  purpose 
of  identification. 

Mr.  Thomson:     Very  well. 

The  Court:  It  may  assist  me.  I  do  not  know 
fully  the  problems  that  I  may  meet  here.  You  gen- 
tlemen are  closer  to  your  case,  to  your  theory  of 
the  case.  I  think  it  might  be  helpful  if  it  goes  in 
subject  to  a  motion  to  strike  over  your  objection.  It 
may  assist  the  Court. 

Mr.  Thomson :    I  will  withdraw  my 

The  Court:  I  am  not  prepared  to  say,  so  that 
you  have  an  opportunity  and  coimsel  have  an  op- 
portunity. I  will  strike  it  if  I  determine  that  it 
won't  reach  any  of  the  issues  of  this  case  or  whether 
or  not  it  is  admissible. 

Mr.  Dyer:  I  think  I  have  stated  my  reasons 
clearly  to  your  Honor,  and  at  the  appropriate  time 
then  I  will  make  a  motion  to  strike. 

The  Court:    Very  well. 
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Mr.  Thomson:  Will  it  be  marked  as  an  exhibit 
now  subject  to  a  motion  to  strike? 

The  Court :    It  may  go  in. 

The  Clerk:  Defendants'  Exhibit  G  admitted  and 
filed  into  evidence. 

(Whereupon  report  referred  to  above  was 
marked  Defendants'  Exhibit  Gr  and  admitted 
into  evidence.) 

Mr.  Thomson:  Q.  Coimsel  mentioned  in  his  ques- 
tioning [272]  to  you  about  the  wharfage  charge  on 
the  gasoline  supplied.  Will  you  enlighten  us  as  to 
how  gasoline  first  comes  to  the  Airport? 

A.  The  Public  Utilities  Commission  in  develop- 
ing seaplane  harbor  facilities  also  made  available  a 
waterway  by  which  the  scheduled  air  carriers  and 
others  can  effect  deliveries  of  gasoline  to  the  Air- 
port via  barge  delivery.  This  development  cost  the 
City  $500,000. 

The  air  carriers  and  the  petroleum  companies  by 
availing  themselves  of  the  use  of  the  waterway  pro- 
vided by  the  city  are  able  to  save  approximately 
one-quarter  of  a  cent  per  gallon  of  gasoline.  Their 
consumption  for  the  deliveries  at  the  present  time 
amount  to  approximately  30,000,000  gallons  i>er 
year.  We  derive  a  wharfage  fee  that  amounts  to 
25  cents  per  42  gallon — 25  cents  per  52  gallon  bar- 
rel. That  means  that  we  derive  approximately  $20,- 
000  per  year  for  the  use  of  these  wharves  and  other 
facilities  provided  by  the  City. 

Mr.  Dyer :  If  your  Honor  please,  I  move  to  strike 
that  answer  upon  the  ground  that  it  is  not  respon- 
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sive  and  it  is  a  volunteered  statement.  The  question 
did  not  call  for  the  cost  to  the  City  with  reference 
to  wharfage  charges  to  gasoline  companies. 

The  Court:  I  will  allow  the  questiou  nTid  answer 
to  stand. 

Mr.  Thomson:  Q.  Mr.  Messersmith,  I  have  a 
memorandum  here  which  indicates  that  the  actual 
charges  are  two  and  one-half  [273]  cents  ])er  42 
gallons. 

A.  That  is  correct.  I  believe  I  stated  25 ;  two  and 
a  half  cents  per  barrel  is  correct. 

Mr.  Thomson:     You  may  take  the  witness. 

Recross  Examination 

Mr.  Dyer:  Q.  Mr.  Messersmith,  do  you  have 
before  you  a  copy  of  the  exhibit  entitled  ''Opera- 
tional Charges  per  Average  Take-off  and  Landing"? 

A.    Yes,  I  have. 

Mr.  Dyer:  If  the  Court  please,  I  take  it  that  this 
cross-examination  is  ^vithout  prejudice  to  my  motion 
which  I  have  made  to  strike  this  document? 

The  Court:    Let  the  record  so  show. 

Mr.  Dyer:  Q.  Mr.  Messersmith,  I  notice  that 
you  list  here  San  Diego  Airport,  Lindbergh  Field. 
Does  TWA  operate  at  that  point? 

A.    Yes,  I  believe  they  do. 

Q.     Do  you  know  that  of  your  own  laiowledge  ? 

A.  No,  I  do  not.  I  have  not  landed  there  on  a 
TWA  airplane. 

Q.  Does  TWA  operate  at  the  Sacramento  Muni- 
cipal Airport,  w^hich  is  the  next  point  noted? 
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A.     No,  they  do  not. 

Q.  Do  they  operate  at  Bradley  Field,  Connecti- 
cut? 

A.  No;  I  believe  they  operate  at  some  of  the 
airports,  [274]  possibly  London  and  Paris  I  have 
mentioned,  and  Shannon. 

Q.  I  am  asking  you  specifically  now  for  your 
knowledge  of  the  operations  of  TWA  at  Bradley 
Field,  Connecticut,  which  is  shown  on  this  exhibit. 
Do  you  have  knowledge  of  TWA's  operations  there? 

A.     No,  I  do  not. 

Q.  Memphis  Municipal  Airport  is  the  next  air- 
port noted  on  this  exhibit.  Does  TWA  operate  at 
that  point? 

A.     I  notice  that  you  missed  some  at  the  top. 

Q.  Please  answer  my  question  now,  Mr.  Messer- 
smith. A.     Memphis,  I  do  not  know. 

Mr.  Dyer:  Counsel  is  very  competent  to  elicit 
such  information  as  he  desires. 

A.     I  do  not  know. 

Mr.  Dyer:  Q.  Does  TWA  operate  at  the  Mem- 
phis Municipal  Airport? 

A.     I  do  not  know  that. 

Q.    You  made  no  investigation  of  that  fact? 

A.     No. 

Q.  Before  you  discover  this  exhibit.  You  next 
have  noted  Kern  County.  Is  that  the  Kern  Coimty 
Airport  near  Bakersfield?  A.     Yes,  it  is. 

Q.     Does  TWA  operate  at  that  point? 

A.  Not  regularly,  although  they  have  gone  into 
Bakersfield. 


City  and  County  of  San  Francisco,  et  al.       491 

(Testimony  of  Harold  Stanley  Messersmith.) 

Q.  They  have  no  regular  schedule  at  that  point, 
is  that  [275]  correct? 

A.     That  is  correct. 

Q.  Your  next  point  noted  is  Springfield,  Mis- 
souri Airport.  Does  TWA  operate  tlu-ro? 

A.     No,  they  do  not. 

Q.  Will  you  tell  me  whether  they  operate  at  El 
Paso  International  Airport,  which  is  also  listed 
hereon  ? 

A.  I  believe  they  do.  T  believe  that  was  owned 
by  them  at  one  time;  I  am  not  certain  of  that. 

Q.     You  are  not  certain  of  that ?  A.     No. 

Q.  Did  you  make  any  investigation  of  that  fact 
before  you  constructed  this  exhibit? 

A.  No ;  this  exhibit  was  not  prepared  specifically 
for  this  purpose.  This  was  operational  charges  from 
airports.  We  sent  requests  for  such  data  to  approxi- 
mately 43  airports,  and  this  happens  to  be  a  list  of 
the  airports  that  complied  with  our  request  for  a 
copy  of  their  schedule  of  rates  and  charges. 

Q.  How  about  Seattle  -  Tacoma  Airport,  does 
TWA  operate  at  that  point  ? 

A.     They  do  not. 

Q.  And  again,  do  they  operate  at  Oklahoma  City 
or  Will  Rogers  Airport  which  is  noted  hereon? 

A.     I  couldn't  answer  that. 

Q.     You  haven't  any  knowledge  of  that?  [276] 

A.    No. 

Q.    Do  they  operate  at  the  Love  Field,  Dallas? 

A.  I  don't  know  whether  they  do  or  do  not.  I 
don't  think  they  do  regularly. 
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Q.  Do  they  operate  at  the  Portland  International 
Airport?  A.     No. 

Q.     Do  they  operate  at  Birmingham,  Alabama? 

A.  You  missed  one;  pardon  me.  Birmingham — 
I  don't  know  that  they  operate  there. 

Q.  Does  TWA  have  operation  in  Stockton  Air- 
port which  is  noted  hereon? 

A.    No  regular  operation. 

Q.    Do  they  have  any  operation  there? 

A.    None  to  my  knowledge. 

Q.  How  about  Minneapolis-St.  Paul  Airport? 
Do  they  operate  there?  A.     No. 

Q.     They  operate  at  Shannon,  London  and  Paris? 

A.     That  is  right. 

Q.  The  next  one.  Do  they  operate  at  San  Juan, 
Cuba?  A.    No. 

Q.     Do  they  operate  at  Montreal? 

A.    You  missed  Gander. 

Q.  They  do  at  Gander.  Do  they  operate  at  Mon- 
treal? A.     No,  not  to  my  knowledge.  [277] 

Q.     Do  they  operate  at  Honolulu?  A.    No. 

The  Court:  I  will  entertain  a  motion  to  strike 
this  document. 

Mr.  Dyer :    I  move 

Mr.  Thomson :  I  so  move,  your  Honor,  upon  the 
ground  that  it  is  on  an  entirely  irrelevant  subject. 
The  exhibit,  as  testified  by  the  witness,  was  not  pre- 
pared for  the  purposes  of  this  case. 

The  Court :  To  stop  this  line  of  testimony,  it  may 
be  stricken  from  the  record. 
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Mr.  Dyer:     Thank  you,  sir.  That  is  all   ..f  the 
recross-examination. 


Further  Redirect  Examination 

Mr.  Thomson:  Q.  I  think,  Mr.  Messersmith, 
you  might  read  to  His  Honor  the  rate  for  Shannon, 
which  is  quite  interesting. 

Mr.  Dyer:     I  will  object 

The  Court :  That  will  be  interesting,  because  that 
is  the  one  ride  I  ever  had. 

Mr.  Dyer:    They  have  a  fine  restaurant  there. 

Mr.  Thomson:    It  is  a  credit  to  th(^  Irish,  yes. 

A.  The  charge  for  a  Lockheed  Constellation  at 
Shannon  Airport  runs  from  $68.60  to  $71.70  per 
take-off.  [278] 

Q.    What  is  the  rate  at  Gander? 

Mr.  Dyer:    Just  a  moment.  I  will  object  to  that. 

The  Court:  Having  gone  over  this  route,  I  am 
going  to  allow  the  testimony.  I  don't  think  it  will 
prejudice  you. 

A.     At  Gander  it  ranges  from  $130.00  to  $151.25. 

Mr.  Thomson :    Q.    For  what  ? 

A.     For  a  take-off  and  landing. 

Mr.  Thomson:    That  is  all. 

Further  Recross  Examination 
Mr.  Dyer:    Q.    Do  you  know  of  your  o^vn  knowl- 
edge whether  TWA  pays  those  rates  at  Gander  and 
Shannon  ? 

A.  I  have  no  knowledge  of  any  immunity  from 
the  regular  charges. 
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Q.  Please  answer  the  question,  Mr.  Messersmith : 
Do  yon  know  of  your  own  knowledge  that  TWA 
pays  the  rates  noted  hereon  at  Gander  and  Shan- 
non? 

A.  No,  this  is  loredicated  on  the  rate  and  charge 
data  provided  by  the  Airport  authorities. 

Q.  You  don't  know  whether  those  rates  are  ap- 
plicable to  any  one  specific  airline? 

A.  They  are  listed  as  their  schedule  of  rates  and 
charges. 

The  Court:  In  any  event,  they  have  no  applica- 
tion here?  A.     No. 

Mr.  Dyer:    That  is  all,  sir.  [279] 

Mr.  Thomson:     That  is  all,  Mr.  Messersmith. 
(Witness  excused.) 

GEORGE  D.  BURR 

called  as  a  witness  on  behalf  of  the  defendants  and 
cross-plaintiffs,  sworn. 

The  Court:    Q.    Your  full  name,  please? 

A.     George  Danforth  Burr. 

Q.     Where  do  you  reside  Mr.  Burr? 

A.     144  Aptos  Avenue,  San  Francisco. 

Q.     And  your  business  or  occupation? 

A.     Civil  engineer. 

The  Court:    Proceed,  counsel. 

Direct  Examination 
Mr.  Thomson :    Q.    Mr.  Burr,  are  you  in  the  serv- 
ice of  the  City  and  County  of  San  Francisco? 
A.    Yes.  [280] 
Q.     And  what  was  your  capacity? 
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A.  I  am  in  charge  of  the  design  for  the  Utilities 
Engineering  Bureau,  part  of  the  Public  Utilities 
Commission. 

Q.  And  have  you  done  any  particular  line  of 
work  for  the  City  in  engineering  duriiit^  the  past 
few  years? 

A.  Yes.  Among  other  duties,  design  of  tho  San 
Francisco  Airport. 

Q.  When  did  you  first  come  into  the  City  em- 
ployment ?  A.     June,  1926. 

Q.  And  when  did  you  first  indulge  in  the  duties 
concerning  the  Airport? 

A.  I  believe  it  was  about  August,  1926,  before 
the  Airport  was  established. 

Q.  At  that  time  there  was  really  no  Airport  at 
all? 

A.  No.  The  duty  was  to  select  a  site  and  design 
and — design  a  suitable  airport  for  the  City. 

Q.  Did  you  engage  in  the  design  after  the  site 
was  acquired?  A.    Yes. 

Q.     Are  you  a  graduate  of  any  University? 

A.     A  graduate  of  the  University  of  Washington. 

Q.    What  was  the  degree  which  you  obtained  ? 

A.  There  are  two  degrees,  one  a  Bachelor  of 
Science  of  Civil  Engineers,  and  subsequently  a  pro- 
fessional degree  of  Q\y\\  Engineer. 

Q.    Which  degree  did  you  obtain?  [281] 

A.     I  obtained  both  degrees. 

Q.  Oh,  l)oth  of  them?  Yes.  Are  you  a  licensed 
engineer  under  the  laws  of  the  State  of  California? 
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A.  Yes,  I  am  a  licensed  civil  engineer  and,  sep- 
arately, a  licensed  structural  engineer. 

Q.  Will  you  explain  how  your  duties  varied  from 
those  of  Mr.  Doolin's  as  to  planning? 

A.  The  Utilities  Engineering  Bureau  of  the  Pub- 
lic Utilities  Commission  does  the  engineering  work 
for  San  Francisco  Airport,  and  as  part  of  such 
duties  it  collaborates  with  the  manager  of  the  Air- 
port; and  then  after  the  overall  decision  has  been 
made  as  to  what  projects  are  to  be  initiated,  the 
details  of  design  and  construction  is  part  of  the 
duties  of  the  Utility  Engineering  Bureau. 

Q.  Now,  Mr.  Burr,  did  you  continuously  remain 
in  the  course  of  your  duties  as  an  engineer  for  the 
Airport  or  was  there  some  interval  where  you  were 
not  employed? 

A.  No,  there  was  an  interval  when  I  was  in  the 
Military  Service  in  the  late  war. 

Q.  About  what  year  did  you  leave  the  City  serv- 
ice temporarily? 

A.  On  September  16,  1940,  I  reported  for  duty 
as  Engineer  and  Signal  Officer  at  the  Harbor  De- 
fense of  San  Francisco,  which  was  at  Fort  Win- 
field  Scott  in  the  City. 

Q.  To  what  location  were  you  assigned  tempo- 
rarily ? 

A.  Headquarters  at  Fort  Winfield  Scott  in  San 
Francisco  [282] 

Q.  Did  that  take  you  away  entirely  from  the 
Airport  ? 

A.     No,  sir.  I  visited  the  Airport  at  that  time 
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about  once  a  week,  flying.  Also  conferred  with  Mr. 

Messersmith,  Mr.  Doolin  and  others. 

Q.     Were  you  an  individual  flyer  at  tlial  time? 

A.     Correct.  Private  pilot. 

Q.  When  did  you  return  to  your  engineering 
duties'?  A.     The  1st  of  May,  1947. 

The  Court:     You  were  in  in  1940,  you  say? 

A.     Yes,  your  Honor. 

The  Court:    And  remained  imtil  1947? 

A.     Correct,  your  Honor. 

The  Court:     All  right. 

Mr.  Thomson:  Q.  At  a  period  shortly  prior  to 
April  30,  1937,  did  you  have  occasion  to  make  in- 
quiry from  the  various  airlines  as  to  contemplated 
weights  of  planes? 

A.  Yes.  Our  office  wrote  the  correspondence, 
made  inquiry  from  all  available  sources  includinc: 
the  airlines  and  the  manufacturers  of  aircraft, 
others. 

Q.  As  I  understand  your  testimony,  you  wrote 
both  to  the  airlines  and  to  aircraft  manufacturei-s. 

A.  That  is  correct.  A  bond  issue  was  contem- 
plated for  the  improvement  of  the  Airport  and  it 
was  desired  to  get  information  so  that  a  suitable 
design  could  be  made. 

Q.  There  is  a  letter  introduced  into  evidence  by 
the  plaintiff  [283]  in  this  case,  which  letter  is  one 
from  Mr.  Cahill  addressed  to  the  Public  Utilities 
Commission.  Who  supplied  the  figures  contained  in 
that  letter? 

A.     I  tabulated  the  figures  that  were  transmit- 
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ted  to  Mr.  Cahill,  and  he  copied  them  from  those. 

Q.  How  were  these  figures  compiled  in  the  first 
instance  ? 

A.  They  were  compiled  from  information  we 
gathered  from  these  various  sources  aforementioned. 

Mr.  Thomson:    (Handing  document  to  Mr.  Dyer.) 

Mr.  Dyer:  May  I  have  your  indulgence  for  a 
moment,  counsel"? 

Mr.  Thomson :    If  it  is  all  right  with  His  Honor. 

The  Court:     It  is  all  right. 

Mr.  Thomson:  Q.  Is  this  the  document  you 
speak  of  in  the  compilation  of  figures,  Mr.  Burr? 

A.     It  is. 

Q.  And  is  that  data  taken  from  the  reports  that 
you  received  from  the  various  airlines,  is  that  cor- 
rect? 

A.  And  also  from  other  sources,  including  the 
manufacturers  of  aircraft. 

Q.    Yes. 

A.  Much  of  it  came  from  the  manufacturers. 
The  data  from  the  airlines  was  rather  meager  and 
much  of  it  to  the  effect  that,  "We  don't  contem- 
plate any  larger  or  heavier  planes,  that  we  would 
sooner  have  more  frequent  service,"  and  we  had  to 
draw  on  our  conclusions  primarily  from  what  was 
on  the  drawing  [284]  boards  or  contemplated  by 
manufacturers  of  aircraft. 

Q.  When  you  refer  to  airlines,  is  that  inclusive 
of  TWA? 

A.  I  believe  they  were  consulted.  However,  I 
did  not  personally  do  it. 
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Mr.  Thomson:  I  will  offer  this  in  evidciu-e,  if 
your  Honor  please. 

Mr.  Dyer:  May  the  record  show  tlie  date  of  that 
document,  please? 

Mr.  Thomson:  There  is  a  stamp  at  tlie  loot  of 
the  document,  "Received  April  3  of  1937,  T..  W. 
Stocker." 

Mr.  Thomson:    Q.  Who  is  Mr.  Stocker? 

A.  He  was  at  that  time  in  charge  of  design.  I 
w\as  in  charge  of  the  design  for  the  Airport  as  of 
that  date. 

Q.  Is  he  now  with  the  City  and  County  of  San 
Francisco  ? 

A.     No,  he  has  since  retired. 

Q.     Yes,  but  I  mean  at  that  time  ho  was. 

A.    He  was,  yes. 

Mr.  Thomson:  I  will  offer  this  in  evidence,  if 
your  Honor  please. 

The  Court:    It  may  be  admitted  and  marked. 

The  Clerk :  Defendants'  Exhibit  H  admitted  and 
filed  in  evidence. 

(Thereupon   tabulation   of  figures   admitted 
into  evidence  as  Defendants'  Exhibit  H.) 

Mr.  Thomson:  Q.  Mr.  Burr,  did  you  observe 
anything  on  [285]  the  surface  of  the  Airport  of  an 
unusual  nature  within  the  past  few  years? 

Mr.  Dyer:  I  object  to  that  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial:  no  foun- 
dation laid. 

The  Court:     Objection  is  sustained. 
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Mr.  Thomson:  Q.  Mr.  Burr,  what  year  did  you 
say  you  returned  to  the  Airport? 

A.     1st  of  May,  1947. 

Q.  1947?  After  the  1st  of  May,  1947,  did  your 
duties  comprehend  visits  to  the  Airport? 

A.    Yes. 

The  Court:  However,  during  that  interval,  if  I 
follow  his  testimony,  he  visited  it  about  once  a 
week. 

Mr.  Thomson:    Yes,  while  he  was  at  Fort  Scott. 

A.     Not  continuously,  your  Honor. 

The  Court:    Was  it  continuous  up  until  1947? 

A.  Up  until  about  May  or  June  of  1945,  at  which 
time  I  went  overseas. 

Mr.  Thomson:  Q.  What  did  you  observe  after 
you  came  back  to  the  Airport  with  reference  to  the 
condition  of  the  surface  of  the  Airport  ? 

Mr.  Dyer:  I  object  to  that  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

The  Court:  Objection  will  be  overruled.  You  may 
answer  if  you  observed  anything  unusual.   [286] 

A.  One  of  the  first  things  that  was  observed  was 
the  apron  in  front  of  the  terminal  was  deteriorating 
quite  rapidly.  The  apron  in  front  of  the  hangar — 
it  is  one,  two,  three,  four,  and  partially  in  front 
of  Hangar  No.  5 — was  deteriorating  quite  rapidly. 

I  observed  that  taxiways  leading  to  these  aprons 
were  deteriorating.  There  were  some  heavy  aircraft 
operating  and  it  became  necessary  as  an  emergency 
procedure  to  at  once  prepare  means  of  preventing  a 
comx)lete  collapse  and  airplane  wheels  crushing  into 


City  and  County  of  San  Francisco,  et  al.       5f)i 

(Testimony  of  George  D.  Burr.) 

the  pavement,  through  the  pavement  into  the  soft 

mud  beneath. 

Mr.  Thomson :  Q.  About  what  date  did  you  make 
this  observation? 

A.     It  was  in  May,  alwut  May  of  1947. 

Q.  Amongst  these  hangars  that  you  have  de- 
scribed by  number,  were  any  of  those  in  occupancy 
by  TWA? 

A.  Hangar  No.  4  was,  to  my  knowledge.  I  believe 
Hangar  No.  5  was,  at  that  time  too. 

Q.  Mr.  Burr,  you  have  with  you  certain  photo- 
graphs? A.     Yes. 

Q.  I  will  have  to  show  these  to  counsel  bofoi-r  T 
can  ask  you  to  describe  them, 

A.     This  photograph 

Q.  No,  don't  say  anything  now.  I  will  show  these 
to  counsel  (handing  photographs  to  counsel).  [287] 

Mr.  Thomson:  Q.  Mr.  Burr,  I  will  show  you 
this  photograph  here  and  ask  you  what  that  de- 
picts? 

A.  This  is  a  photograph  of  San  Francisco  Air- 
port taken  from  the  southwesterly  direction,  show- 
ing the  Airport  as  it  existed  on  the  com])letion  of 
Airport  Contract  No.  82. 

Q.    What  date  was  that,  approximately? 

A.  That  was— I  would  refresh  my  memoiy  on 
that— that  was  May,  1947,  or  possibly  in  June. 

Mr.  Thomson:  I  was  mistaken  in  what  T  told 
you,  Mr.  Dyer.  I  will  ask  that  this  photogra]ih  be 
admitted  into  evidence. 

Mr.  Dver:    I  will  object  to  that,  if  Your  Honor 
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please,  on  the  ground  that  it  is  incompetent,  irrele- 
vant and  immaterial.  And  no  foundation  has  been 
laid  to  show  that  there  was  no  contemplation  in  the 
minds  of  the  parties  that  planes  in  excess  of  25,000 
pomids  gross  take-off  weight  would  come  into  use 
after  the  date  of  this. 

The  Court:    It  may  be  admitted  and  marked. 

Mr.  Dyer:  In  order  to  save  the  Court's  time, 
may  it  be  deemed  I  am  objecting  to  all  these  photo- 
graphs ? 

The  Court:    It  may. 

Mr.  Dyer :    And  all  this  evidence  along  this  line  ? 

The  Court:    Let  the  record  so  show. 

The  Clerk :    Defendants'  Exhibit  I,  in  evidence. 
(Photograph   referred   to   was   marked   De- 
fendants' Exhibit  I  in  evidence.)   [288] 

Mr.  Thomson:  Q.  I  show  you  the  next  photo- 
graph, Mr.  Burr,  and  ask  you  what  that  depicts 
and  as  of  what  date? 

A.  This  photograph  with  the  "B"  marked  on 
the  back  of  it  is  a  photograph  of — aerial  photo- 
graph of  the  San  Francisco  Airport  as  of  May  15, 
1940,  as  viewed  from  the  southeasterly  direction, 
and  show  the  extent  and  the  landing  field  as  it  ex- 
isted in  1942,  with  the  exception  that  pavement  had 
been  laid  on  runway  eighteen  thirty-six — that  is 
18-36— and  10-28,  to  the  extent  of  4,500  feet  on  run- 
way 18-36  and  6,000  feet  on  rimway  10-28. 

Mr.  Thomson:  I  will  offer  this  photograph  last 
described  by  the  witness  in  evidence. 

The  Court:    It  may  be  admitted  and  marked. 
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The  Clerk:  Defendants'  Exhibit  J  admitted  and 
filed  in  evidence. 

(Thereupon  photograph  referred  to  above 
was  marked  Defendants'  Exhibit  J  in  evi- 
dence.) 

Mr.  Thomson:  Q.  I  show  you  this  photograph, 
Mr.  Burr,  and  ask  you  what  it  depicts  and  as  of 
what  date? 

A.  The  photograph  in  my  hand  was  taken  Oc- 
tober 16,  1938,  and  depicts  the  apron  in  front  of  the 
Airport  Terminal.  It  is  the  same  configuration  of 
apron,  and  for  the  most  part  the  pavement  is  the 
same  pavement  that  existed  in  that  area  on  Oc- 
to])er  1,  1942.  It  also  shows  Hangars  No.  1,  2,  3 
and  4. 

Q.  The  apron  you  referred  to  is  the  same  apron 
that  you  have  [289]  previously  described  in  your 
testimony  ? 

A.  That  is  correct.  I  said  for  the  most  part  the 
pavement  is  the  same.  The  taxiway  showed  asphaltic 
— this  shows  asphaltic  pavement  at  the  time  of  it. 
It  was  subsequently  changed  to  concrete  pavement 
and  concrete  pavement  existed  in  1942. 

Mr.  Thomson:  I  will  offer  this  last  photouraph 
described  ]\v  the  witness  in  evidence  htkI  ask  it  \w 
admitted  into  evidence. 

The  Court :    It  may  ])e  admitted  and  marked. 

The  Clerk:  Defendants'  Exhil)it  K  admitted  and 
filed  in  evidence. 
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(Thereupon  photograph  referred  to  above 
was  marked  Defendants'  Exhibit  K  and  ad- 
mitted into  evidence.) 

Mr.  Thomson:  I  have  just  one  more  photograph, 
Your  Honor. 

Mr.  Thomson:  Q.  I  show  you  this  photograph 
and  ask  you  to  describe  what  it  depicts  and  as  of 
what  date? 

Mr.  Thomson:  That  was,  according  to  the  testi- 
mony of  the  witness,  1938. 

The  Court:    That  is  the  first  one? 

Mr.  Thomson:  Oh,  pardon  me,  I  thought  you 
were  referring  to  the  last  one. 

The  Court:    It  isn't  marked. 

Mr.  Thomson:  Q.  Mr.  Burr,  may  I  interrupt 
you  a  minute?  Go  back  to  this  first  photograph.  I 
believe  you  testified  a  certain  date.  What  did  that 
represent?  [290] 

A.  On  the  back  of  it  I  will  write  the  approxi- 
mate date. 

Mr.  Thomson:  Will  that  be  agreeable  with  ref- 
erence to  the  year,  Your  Honor? 

The  Court:    No  objection  to  that? 

Mr.  Dyer:    No  objection. 

The  Court:    We  want  it  identified  is  all. 

A.  Which,  as  I  previously  testified,  was  about 
May  or  June,  1947. 

Mr.  Thomson:  Q.  Now,  we  will  take  these  in 
order.  Will  you  kindly  mark 

A.  There  is  a  photograph  here  that  has  not  been 
identified. 
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Q.  I  understand.  We  haven't  gotten  to  that  yet. 
Will  you  kindly  mark  the  condition  of  the  Airport 
as  of  a  certain  date  depicted  in  that  photograph? 

A.  It  is  essentially  the  Airport  that  was  con- 
structed at  the  time  the  lease  was  entered  into  with 
TWA. 

Q.  Suppose  you  mark  this,  then.  I  would  sug- 
gest you  mark  this  October,  1942,  which  is  the  date 
of  the  lease. 

A.  It  isn't — .  The  picture  was  taken  May  15, 
1940. 

Q.  Yes,  but  you  testified — I  think  in  the  interest 
of  clarity  it  will  be  agreeable  to  His  Honor  and 
counsel  to  put  down  the  date  of  October,  1942,  be- 
cause that  is  the  date  the  photograph  depicts,  re- 
gardless of  the  time  of  taking.  Do  you  see  what  I 
mean?  You  have  testified  it  depicts  the  condition  in 
October,  1942.  [291] 

A.  It  w^ould  take  considerable  writing.  As  I 
mentioned  in  the  testimony,  one  depicts  the  differ- 
ence. The  difference  is 

Q.  (Interposing)  You  outlined  that  in  the  tes- 
timony. That  wnll  be  perfectly  clear. 

Mr.  Dyer:  I  would  like  to  be  clear  on  this.  Mr. 
Burr,  does  that  represent  the  condition  shown  in 
that  picture  in  October,  1942? 

The  Court:     1940. 

Mr.  Dyer:    1940? 

The  Court:     If  I  followed  his  testimony. 

Mr.  Thomson:  The  i)hotograph  was  taken  in 
1940,  but  he  testified  that  with  certain  exceptions 
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which  he   described   it   depicted   the   condition   in 

1942. 

A.  The  landing  is  identical  but  the  pavements 
were  added. 

The  Court:  I  understand,  but  I  want  to  know 
definitely  the  date  the  photographs  were  taken. 

Mr.  Thomson:  If  that  is  what  Your  Honor  pre- 
fers, we  will  do  it  that  way.  Suppose  we  clear  this 
up  after  luncheon? 

The  Court:    You  may. 

(Thereupon  this  cause  was  adjourned  to  the 
hour  of  2 :00  o'clock  p.m.  this  date.)  [292] 

aEORGE  D.  BURR 

called  as  a  witness  on  behalf  of  the  defendant,  re- 
sumed the  witness  stand,  previously  sworn. 

Direct  Examination — (Resmned) 

Mr.  Thomson:  Q.  Mr.  Burr,  before  adjourn- 
ment you  were  about  to  identify  this  photograph 
which  I  now  hand  you.  What  does  that  depict  ? 

A.  The  photograph  in  my  hand  depicts  the  ex- 
isting terminal  area.  The  photo  was  taken  on  April 
1st,  1951  and  shows  in  essence  how  the  aprons  and 
adjacent  taxi-ways  were  reconstructed  in  order  to 
carry  the  heavier  aircraft  and  larger  volume  of 
business. 

Q.  Was  this  photo  taken  after  your  reconstruc- 
tion? A.    It  was. 

Q.    Would  you  be  good  enough  to  mark  the  date 
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when  it  was  taken  in  accordance  with  what  you  have 

done  on  the  other  three'?  A.     It  is  marked. 

Mr.  Thomson:  I  will  offer  this  in  evidence,  if 
Your  Honor  please. 

The  Court:  Let  it  be  admitted  and  maikcd  next 
in  order. 

The  Clerk :  Defendant's  Exhibit  L  admitted  and 
filed  in  evidence.  [293] 

(Thereupon  photograph  identified  above  was 
received  into  evidence  and  marked  Defendant's 
Exhibit  L.) 

Mr.  Thomson:  Q.  Mr.  Burr,  I  have  been  re- 
quested to  ask  you  to  speak  a  little  more  loudly. 
I  have  probably  been  guilty  of  the  same  fault 
myself. 

I  will  hand  you  this  photograph,  Mr.  Bun-,  and 
ask  you  what  that  represents? 

A.  The  diagram  in  my  hand  is  an  aerial  photo 
of  the  San  Francisco  Airport  taken  about  the  year 
1931  and  on  which  has  been  marked  in  white  the 
various  stages  of  development. 

Q.  Those  markings  in  white  figures  are  additions 
to  the  photograph? 

A.    They  are  additions,  yes. 

Q.  And  do  those  markings  bring  the  imjirove- 
nients  and  development  at  the  airport  down  to  date  ? 

A.  Approximately  to  date.  There  have  been  a 
few  additions  beyond  what  is  shown  in  here— a 
number  of  additions. 

Q.    Do  you  want  to,  in  the  interest  of  clarity  for 
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the  record,  enumerate  those  additions  that  are  not 

shown,  very  briefly? 

A.  It  has  been  necessary  to  extend  the  length 
of  Runway  10-R,  28-L. 

Q.     To  what  extent? 

A.  Oh,  about  500  feet.  It  has  been  necessary  to 
add  a  warm-up  apron  at  the  easterly  end  of  that 
runway.  [294] 

It  has  been  necessary  to  extend  Runway  19-R 
and  1-L  to  the  north  about  700  feet  and  add  a 
warm-up  apron  at  both  ends  of  that  runway,  and 
add  a  considerable  niunber  of  taxi-ways  for  the 
safe  and  convenient  operation  of  aircraft. 

Mr.  Thomson:  I  will  offer  this  document  last 
described  by  the  witness  in  evidence.  Your  Honor. 

The  Court :    Let  it  be  admitted  and  marked. 

The  Clerk:  Defendant's  Exhibit  M  admitted  and 
filed  in  evidence. 

(Thereupon  photograph  identified  above  was 
received  into  evidence  and  marked  Defendant's 
Exhibit  M.) 

Mr.  Thomson:  Q.  I  will  hand  you  this  photo 
that  appears  to  be  an  aerial  photo  and  ask  you  to 
describe  what  that  depicts? 

A.  The  photograph  in  my  hand  was  taken  in 
about  December  1950.  It  shows  the  general  config- 
uration of  the  landing  field  about  as  it  exists  today. 
Again,  there  have  been  additions  since  that,  the 
total  cost  of  which  are  in  the  neighborhood  of  ten 
to  twelve  million  dollars. 

Q.    The  additions?  A.    Yes. 
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Q.  Are  they  substantially  of  the  nature  you  de- 
scribed with  reference  to  th(i  diagram? 

A.  Yes.  In  addition  there  is  a  new  terminal. 
There  are  additions  to  the  runways  and  taxi-ways 
and  aprons,  however. 

Q.  The  date  when  this  was  taken  appears  here 
at  the  back,  [295]  does  it  not? 

A.     It  is  written  on  the  back. 

Mr.  Thomson :  I  otf er  this  in  evidence  as  our 
next  exhibit,  Your  Honor. 

Tlie  Court :    It  may  be  admitted. 

'Vho  Clerk:  Defendants'  N  admitted  and  filed  in 
evidence. 

(Thereupon  the  photograph  identified  above 
was  received  into  evidence  and  marked  Defend- 
ants' Exhibit  N.) 

Mr.  Thomson:  Q.  Mr.  Burr,  T  hand  you  this 
diagram  which  is  labeled  "Master  Plan",  and  T  will 
ask  you  to  describe  to  His  Honor  what  these  dif- 
ferent colors  of  blue  and  yellow  upon  that  diagram 
represent  ? 

A.  The  ]^lan  in  my  hand,  with  the  file  number 
RA10511,  revision  munber  8,  is  the  current  general 
plan  of  the  San  Francisco  Airport.  The  marking 
that  is  shaded  in  blue  depicts  the  Airport  and  its 
landing  field  as  it  existed  on  October  1st.  1942, 
which  was  its  condition  at  the  time  the  lease  was 
entered  into  with  TWA.  The  yellow  areas  are  the 
additional  areas  that  it  has  been  necessary  to  con- 
struct at  a  total  cost  of  in  excess  of  forty  million 
dollars. 
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The  Court :  Is  TWA  confined  in  that  bhie  area  still  ? 

The  Witness:  This  was  the  Avhole  Airport  as  at 
that  time  and  was  intended  to  be  all  of  the  airport 
that  we  would  need  during  the  life  of 

The  Court:  Maybe  I  confused  you.  Are  they 
within  that  [296]  area  now  or  do  they  utilize 

The  Witness :  They  utilize  this  entire  field  which 
is  the  field  depicted  in  the  exhibit  which  you  have 
in  your  hand. 

Mr.  Thomson :  Q.  In  other  words,  I  take  it,  Mr. 
Burr,  that  TWA  uses  runways  as  extended? 

A.     The  runways,  taxi-ways  and  aprons. 

Q.     That  presently  exist? 

A.  And  the  other  facilities,  including  lighting 
and  drainage  and  the  other  aids  to  air  navigation 
and  facilities  such  as  approach  lights  and  radio. 

Mr.  Thomson:  If  Your  Honor  please,  I  offer 
this  in  evidence  as  our  next  exhibit. 

The  Court:    Let  it  be  admitted  and  marked. 

The  Clerk:  Defendants'  Exhibit  O  admitted  and 
filed  in  evidence. 

(Thereupon  diagram  identified  above  was  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  O.) 

Mr.  Thomson:  Q.  I  refer  you  to  Defendants' 
Exhibit  H,  consisting  of  a  compilation  of  figures, 
Mr.  Burr,  and  you  testified  as  I  recall,  that  that 
was  prepared  under  your  direction? 

A.     That  is  correct. 

Q.  After  the  preparation  of  that  exhibit  what 
did  you  next  do? 
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A.  An  analysis  was  made  of  the  entire  situation 
with  the  conclusion  that  for  the  foreseeable  future 
— l)y  that  I  mean  [297]  ^^^thin  at  least  ten  years — 
a  field  designed  for  capacity  operation  for  aircraft 
of  maximum  weight  of  25,000  pounds  would  he  suf- 
ficient. A  field  so  designed  would  ])eTTnit  limited 
operation  of  aircraft  of  the  weight  of  about  40,000 
pounds,  and  occasional  operation  of  aircraft  up  to 
about  75,000  pounds.  The  field  was  adecpiate  for 
those  purposes  and  if  aircraft  had  not  exceeded 
those  weights,  it  would  still  be  used. 

Q.  I  call  to  your  attention,  Mr.  Burr,  one  item 
on  the  first  page  with  reference  to  Boeing,  and  that 
is  the  item  of  70,000  pounds. 

A.    Yes. 

Q.  Did  you  receive  that  information  as  to  tlie 
possibility  of  a  plane  of  70,000  pounds? 

A.  The  information  came  in  a  letter  that  Boeing 
Aircraft  Company  asked  us  to  keep  confidential, 
and  it  was  an  intended  design.  The  aircraft  was 
never  built  and  never  used. 

Q.  How  did  you  regard  that  information  as  to 
the  70,000  pound  plaTie  when  you  received  it? 

A.  I  considered  it  an  extremely  remote  possi- 
bility; that  is,  that  if  such  an  aircraft  ever  were 
used,  it  would  be  used  in  such  a  small  proportion 
of  the  total  aircraft  as  to  have  no  bearing  on  the 
design ;  it  would  have  been  within  the  very  limited 
operation  under  75,000  pounds  that  we  could  handle 
with  the  facilities  we  were  Iniilding.  [298] 

Q.    Will  you  explain  to  us,  please,  Mr.  Burr,  the 
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distinction  that  you  have  referred  to  in  engineering 
concept  between  frequent  operation  and  infrequent 
operation  and  what  effect  those  two   respectively 
have  upon  an  airport  ? 

A.  Perhaps  I  could  illustrate  that  best  by  a  con- 
fidential report  prepared  by  the  United  States  En- 
gineers, Office  of  District  Army  Engineer,  dated  the 
14th  of  July  1944,  and  finally  revised  the  10th  of 
April  1945.  This  report  was  prepared  at  the  insti- 
gation of  the  Chief  of  Engineers  by  letter  dated 
AugTLst  1943,  at  the  time  the  increased  weights  of 
aircraft  in  use  became  apparent  through  the  war 
time  development. 

So  at  the  time  he  finished  this  report — that  is 
the  District  Engineer  finished  the  report — he  came 
to  the  conclusion  that  for  the  definition  of  capacity 
operation  as  the  Army  Engineers  and  the  Air 
Force  use  it,  which  is  a  heavier  design  than  is 
normal  for  civil  aircraft — that  for  capacity  opera- 
tion the  air  field  was  limited  to  18,000  pounds  and 
for  limited  operation  it  was  limited  to  28,000 
pounds. 

Now  to  make  it  plain,  in  direct  answer  to  your 
question  as  to  w^hat  he  intended  by  capacity  opera- 
tion. As  defined  by  the  Army  Engineer,  ''Capacity 
operation  is  defined  as  the  maximum  traffic  that  can 
possibly  operate  on  an  air  field  for  a  period  of  ap- 
proximately 20  years.  The  daily  operation  may  be 
assumed  as  varying  from  100  for  very  heavy  air- 
planes [299]  to  1500  for  very  light-weight  air- 
planes." 
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Q.     What  is  meant  by  those  figures? 

A.  The  Army  and  the  Air  Force  in  1945  at  the 
date  of  this  report  considered  a  heavy  bomber  or 
a  heavy  transport  as  weighing  between  30  and  65 
tliousand  pounds.  That  was  the  limit  whieli  the 
design  concept  had  reached. 

Shall  I  proceed  with  the  definition? 

Q.    Yes,  please. 

A.  '^  Limited  operation  is  defined  as  few  opera- 
tions a  day  for  a  period  of  ai)proximately  20  years; 
that  is,  about  10  per  cent  of  the  capacity  operation, 
or  as  the  maximum  traffic  that  can  possibly  operate 
for  a  period  of  two  to  four  years.  However,  the  use 
of  pavement  rated  for  a  limited  operation  by  the 
maximum  traffic  that  can  possibly  operate  for  a 
X^eriod  of  two  to  four  years  may  entail  a  greater 
yearly  maintenance  than  would  a  field  rated  for 
capacity  operation. 

"Repetition  of  loads  is  a  factor  in  the  design  of 
both  flexible  and  concrete  pavements.  One  or  two 
or  even  a  hundred  landings  made  by  a  very  heavy 
plane  on  a  pavement  designed  for  lighter  loads  is 
relatively  insignificant.  For  example,  no  immediate 
damage  or  break-through  will  occur  if  a  i)lane  hav- 
ing a  gross  weight  of  120,000  pounds  lands  on  a 
pavement  properly  designed  for  capacity  operation 
of  planes  [300]  having  a  gross  weight  of  30,000 
pounds.  However," 

The  Court:  Pardon  me.  Would  you  elalwrate  on 
that?  Go  back? 


514  Trans  World  Airlines,  Inc.,  vs. 

(Testimony  of  George  D.  Burr.) 

Mr.  Thomson:  I  think  His  Honor  wants  you  to 
read  back. 

The  Witness:    Read  this? 

The  Court:    Yes. 

Mr.  Thomson:     Read  it  slowly. 

The  Witness:  Repetition  of  loads  is  a  factor  in 
the  design  of  both  flexible  and  concrete  pavements. 
One  or  two  or  even  a  hundred  landings  made  by  a 
very  heavy  plane  on  a  pavement  designed  for  much 
lighter  loads  is  relatively  insignificant.  For  example, 
no  immediate  damage  or  break-through  will  occur  if 
a  plane  having  a  gross  weight  of  120,000  pounds 
lands  on  a  pavement  properly  designed  for  capa- 
city operation  of  planes  having  a  gross  weight  of 
30,000  pounds." 

In  other  words.  Your  Honor,  the  concept  there 
is,  as  enunciated  by  the  Army,  that  a  pavement  de- 
signed for  capacity  operations  of  30,000  pounds 
could  take  occasional  landings  and  take-offs  of 
planes  weighing  about  120,000  pounds,  which  fol- 
lows our  design  concept  without  knowledge  of  this 
report  at  the  time,  that  if  we  designed  for  a  capa- 
city operation  of  25,000  pounds,  we  could  take  oc- 
casional landings  of  aircraft  weighing  up  to  75,000 
pounds  without  serious  trouble.  [301] 

The  Court:  Gro  ahead.  I  may  add  I  am  having 
some  difficulty  following  this.  Proceed.  And  I  say 
that  kindly.  Can  I  get  any  help  from  either  side 
here? 

Mr.  Thomson :  Well,  I  take  it.  Your  Honor,  that 
the  witness  and  the  author  of  that  report  is  endeav- 
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oring  to  find  out — it  is  somewhat  similar  to  a  fip:ure 
of  speech  I  might  use,  skating  on  very  thin  ice: 
If  you  go  fast  enough  and  you  do  it  just  once  in  a 
while,  you  can  get  away  with  it.  And  I  think  the 
same  situation  from  the  standpoint  of  engineering 
is  true  with  respect  to  the  Airport.  What  I  have 
said  is  just  about  correct,  Mr.  Burr,  from  an  engi- 
neering standpoint? 

The  Witness:  That  is  correct;  it  takes  actual 
work  to 

The  Court:  All  right.  What  is  the  necessity  of 
this? 

Mr.  Thomson:  It  is  consistent  with  out  conten- 
tion that  we  did  not  anticipate  regularly  scheduled 
air  flights  of  these  tremendous  weights  coming  do^^^l 
in  uniform  and  definite  schedules  of  a  number  per 
day.  That  is  the  theory  of  this  testimony,  Your 
Honor. 

Mr.  Dyer:  Your  Honor,  I  take  it  that  this  testi- 
mony is  going  in  subject  to  the  objection  that  we 
made  at  the  start  of  this  testimony;  and  I  might 
point  out  at  this  time  that  the  reference  here  for 
instance  is  to  capacity  operation  of  the  Airport, 
which  we  understand  is  the  maximum  number  of 
movements  that  the  field  will  t<ake.  And  I  don't 
think  that  [302]  that  is  applicable  to  TWA.  I  think 
the  evidence  is  very  clear  in  this  case  that  at  the 
times  in  issue  here  that  we  either  did  not  have  any 
heavy  planes  in  use  over  20,000  pounds,  and  to  the 
extent  that  the  evidence  herein  refers  to  a  period 
after  April  1,  1945,  that  we  had  at  most  one  landing 
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and  one  take-off  a  day  for  planes  of  54,000  pounds 
gross  take-off  weight.  Mr.  Messersniith  testified  that 
that  was  a  relatively  minor  use.  So  it  would  seem 
to  me  that  this  evidence  is  wholly  irrelevant  and 
immaterial  as  applied  to  the  situation  at  issue  here. 

Mr.  Thomson :  I  take  it,  Your  Honor,  there  is  no 
borderline  on  1945.  The  situation  still  prevails  today 
and  projected  into  the  future  with  which  Your 
Honor  will  be  concerned. 

The  Court:  I  was  the  one  who  was  confused  and 
I  was  trying  to  have  you  gentlemen  take  me  out. 
Proceed. 

Mr.  Dyer:  With  reference  to  Mr.  Thomson's 
remarks,  may  I  point  this  out:  that  the  pleadings 
shov7  that  in  1946  they  undertook  to  repair  the  Air- 
port and  completed  those  repairs  in  1948,  and  that 
since  that  time  these  runways  have  been  entirely  ade- 
quate to  take  very  heavy  planes,  not  only  planes  op- 
erated by  TWA  but  planes  of  much  heavier  weight. 
I  think  the  crucial  time  in  this  case  is  the  time 
before  1946,  and  I  believe  that  the  evidence  is 
quite  clear  that  at  that  time  we  operated  planes 
of  relatively  light  weight  and  operated  them  very 
infrequently,  and  I  believe  this  evidence  goes  to  a 
[303]  great  extent  to  capacity  operation  in  the  Air- 
port by  heavy  planes.  I  don't  think  that  is  at  all 
binding  on  TWA  or  applicable  to  the  situation  here. 

Mr.  Thomson:  I  don't  think,  counsel,  that  you 
have  successfully  followed  the  testimony  of  this 
witness  in  the  definition  of  capacity  operation.  That 
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is  clearly  defined  there,  and  I  will  ask  Mr.  Burr 

to  go  back  to  that  point. 

Mr.  Dyer:  I  think  we  have  made  our  yjosition 
clear,  Your  Honor.  I  would  like  it  to  be  understood 
that  my  objection  runs  to  all  this  line  of  testimony. 

The  Court:    The  record  so  shows.  Proceed. 

Mr.  Thomson :  Q.  Have  you  finished,  Mr.  Buit, 
in  reference  to  the  extract?  If  you  have,  tempo- 
rarily   A.     No,  sir. 

Q.     I  am  going  to  put  another  question  to  you. 

A.     Temporarily. 

The  Court:     Proceed. 

M]'.  Thomson:  Q.  Do  you  want  to  proceed? 
Very  well. 

A.  "However,  repeated  operation  would  soon 
completely  destroy  the  pavement.  Heavy  planes  can 
operate  on  pavement  designed  for  lighter  planes  for 
a  short  period  of  time  or  a  few  repetitions,  but  it 
is  emi)hasized  that  this  does  not  mean  such  ])ave- 
ments  are  adequate  or  will  be  satisfactoiy  for  lim- 
ited or  capacity  operation.  Continued  use  by  planes 
heavier  than  the  pavement  [304]  ca}jacity  will  mean 
excessive  maintenance  or  complete  reconstruction 
prior  to  the  anticipated  life  stated  above." 

Another  definition  of  capacity  and  limited  op- 
eration  

Mr.  Dyer:  Pardon  me,  Mr.  Thomson:  I  wanted 
to  refresh  my  recollection  on  it.  Would  you  identify 
the  document  the  witness  has  been  reading  from  ? 

Mr.  Thomson:    Let  the  witness  identify  it. 

Mr.  Dyer:    Thank  you. 
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A.  The  document  being  read  from  is  titled  "Re- 
stricted; U.  S.  Engineers  Office,  San  Francisco, 
California.  Air  Field  Pavement  Evaluation  Report, 
San  Francisco  Mimicipal  Airport,  dated  14  July 
1944;  Final  Revision  10  April  1945." 

Mr.  Dyer:    May  I  see  that  document,  please? 

The  Witness:  (The  document  was  handed  to 
counsel.) 

Mr.  Thomson:  My  next  question  relates  to  the 
document,  so  I  will  wait  until  you  finish  your  in- 
spection. 

Mr.  Dyer:  Thank  you  (returning  document  to 
witness) . 

Mr.  Thomson:  Mr.  Burr  can  put  it  in  your  pos- 
session during  recess  if  you  would  like  to  look  at 
it  further,  gentlemen. 

Q.  Mr.  Burr,  is  there  any  classification  or  eval- 
uation of  the  capacity  of  the  San  Francisco  Air- 
port as  shown  in  that  report 'F 

A.  The  report  of  the  Army  Engineers  gives  an 
evaluation  of  the  pavement  for  capacity  operation 
as  18,000  pounds  and  for  [305]  limited  operation 
as  28,000  pounds.  Our  own — as  I  previously  testi- 
fied, the  Army's  definitions  are  for  20  years  opera- 
tion without  high  maintenance  cost.  Our  concep- 
tion has  been  roughly  for  in  excess  of  ten  years. 
Therefore  our  evaluation  of  the  pavement  for  capa- 
city operation  was  25,000  pounds  and  for  limited 
operation  30,000  pounds  and  for  occasional  opera- 
tion only  of  75,000  pounds.  If  we  would  have  planes 
in  excess  of  75,000  pounds,  such  as  the  Lockheed 
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Constellation,   we  could  expect  immediate  failure, 

and  that  is  exactly  what  happened. 

Q.     Is  there  any  enumeration  in  that  report  of 

the  weights  of  Army  bombers  or  Army  transports  Y 

A.     Very    heavy    bombers    and    transports    are 

classified  as  between  30  and  65  thousand  pounds  in 

1945. 

Q.     Is  there  any  enumeration  in  that  report  of 
the  number  of  trips  per  day  into  the  San  Fran- 
cisco Airport  of  bombers  or  transports? 
A.    Yes,  there  is. 

Q.     Wliat  is  set  forth  in  that  connection? 
Mr.  Dyer:    Will  you  fix  the  time,  please?  May  I 
have  that  done? 

Mr.  Thomson:  These  times  are  given  year  by 
year  and  will  be  enumerated  by  the  witness.  The 
date  of  the  report  you  already  have.  It  takes  it  ii]» 
year  by  year.  [306] 

A.  In  the  year  1940  the  traffic  histoiy  as  com- 
pared by  the  Army  Engineers  at  the  San  Francisco 
Airport  for  heavy  l)ombers  and  heavy  transports  of 
the  weight  of  30,000  to  65,000  pounds  gross  was 
eight  one-hundredths,  or  was  one  trip  a  day:  m 
1941  was  fourteen  one-hundredths,  one  trip  a  day. 
In  1942  it  was  5.5  trips  per  day.  In  1943  it  was 
10  trips  per  day.  And  currently,  which  is  the  date 
of  the  report  in  1944,  14  trips  a  day. 

And  a  trip  is  defined  as  a  landing  counting  as  one 
unit  and  a  take-off  as  one,  so  that  would  compai-e 
to  an  airline  schedule,  two  units  of  that  would  ecjual 
one  airline  schedule. 
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Q.  If  I  understand  you  correctly,  where  it  says, 
for  example,  "10  trips  a  day"  you  would  have  to 
divide  by  one-half  to  get  the  niunber  of  landings? 

A.     That  would  be  five  schedules. 

Q.    And  one-half  to  get  the  number  of  take-offs? 

A.     That  is  correct. 

Q.  In  your  further  planning  of  the  Airport  did 
you  place  any  reliance  upon  that  report  from  which 
you  have  read,  from  the  Army? 

A.  Yes.  It  has  been  extensively  used  in  the  con- 
struction following  the  1945  bond  issue. 

Q.  Now,  I  have  reference  at  present,  Mr.  Burr, 
to  the  work  of  improvement  at  the  Airport  com- 
mencing in  May  of  1946  and  being  completed  in 
May  of  1947.  Will  you  describe  to  His  Honor  [307] 
in  general  the  nature  of  that  work? 

A.     Could  you  repeat  that? 

Q.  Yes.  I  have  reference  to  the  work  of  improve- 
ment at  the  Airport  which  commenced  in  May  of 
1946  and  which  was  completed  one  year  later,  in 
May  of  1947. 

A.  That,  I  presume  refers  to  Airport  Contract 
No.  82? 

Q.    Yes. 

A.  That  was  in  general  for  the  extension  of  the 
landing  fields,  and  comprised  primarily  about  6,000,- 
000  yards  of  fill,  some  pavement,  some  drainage, 
and  some  other  work,  the  cost  of  which  was  $4,352,- 
350.71.  It  is  shown  on  the  exhibit  titled  "Master 
Plan"  and  marked  ''Airport  Contract  No.  82". 
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Q.  What  relationsliip  did  the  drainage  have  to 
the  remainder  of  the  work? 

A.  The  drainage  was  primarily  appurtenant  to 
the  fills  being  placed,  although  there  was  other 
drainage,  too,  that  went  in  with  it. 

Q.  By  the  way,  to  digress  for  a  moment,  you 
have  already  testified  to  the  improvement  of  the 
apron  area  immediately  adjacent  to  the  present 
Terminal  Building.  Just  about  what  was  involved 
in  tliat  -York? 

A.  The  apron  immediately  east  of  the  Aiiqiort — 
the  existing  Airport  Terminal  Building,  as  I  pre- 
viously testified,  had  failed  soon  after  the  Lockheed 
Constellations  began  to  operate  from  it  to  such  an 
extent  it  was  impractical  to  conduct  operations 
[308]  of  the  Airport  unless  immediate  actions  were 
taken. 

An  emergency  purchase  was  made  of  so-called 
B-29  steel  landing  mats  which  covered  the  area, 
and  the  contract  was  rushed  out. 

That  contract  was  titled  ''Airport  Contract  Xo. 
96."  The  apron  was  improved  sufficiently  to  carry 
the  loads  that  were  then  currently  operating  at  a 
cost  of  about  $525,000.  The  nature  of  that  repair 
was  to  raise  the  level  by  adding  pavement  materials 
a  distance  of  two  to  three  and  one-half  feet. 

Q.     That  was  an  increase  in  height? 

A.     That  is  correct. 

The  Court :    Is  that  what  you  call  a  loading  strip? 

A.     That  is  the  apron  on  which  the  aircraft  un- 
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loaded  their  passengers  and  cargo  and  at  which  they 

are  loaded  while  they  stand. 

The  Court :  That  is  what  the  records  describe  as 
a  loading  strip? 

Mr.  Thomson:  Yes,  Your  Honor,  that  is  the 
correct  term. 

Mr.  Dyer:  Yes,  it  is  a  loading  strip,  I  under- 
stand, sir,  not  only  for  TWA  but  other  airlines. 

Mr.  Thomson :  The  testimony  of  this  witness  was 
that  he  discovered  defects  in  the  loading  strips,  in- 
clusive of  the  area  immediately  adjacent  to  TWA 
hangars. 

A.  Your  Honor,  on  Plaintiff  ^s  Exhibit — rather. 
Defendants'  Exhibit  L,  the  apron  referred  to  is  this 
I  am  delineating  [309]  (showing  dociunent  to  the 
Court)  that  is  immediately  east  of  the  existing  Air- 
port Terminal  Building. 

The  Court:  The  language  of  the  previous  wit- 
ness referred  to  a  loading  strip.  Where  would 
that  be? 

A.  That  is  where  the  loading  strip  is,  down  here 
(indicating). 

The  Court:    All  that  area? 

A.    Yes,  the  various  positions  there. 

The  Court:  That  is  what  I  was  trying  to  ascer- 
tain. All  right. 

Mr.  Thomson:  Q.  Mr.  Burr,  was  that  increase 
in  the  length  or  the  width  of  those  aprons,  or  rather 
that  loading  area? 

A.  In  order  to  accommodate  the  increase — rap- 
idly increasing  volume  of  business,  number  of  air- 
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line  trips,   the  width  of  the  apron  was  increased 

from  251  feet  to  661  feet.  It  was  also  lengthened. 

Q.  Do  you  recall  the  extent  of  the  Icii^-thcuing, 
offhand,  approximately  ? 

A.  Not  offhand.  I  could  scale  it.  Very  sub- 
stantial. 

Q.  Now,  I  am  referring  to  some  work  at  the 
Airport  initiated  in  April,  1947,  and  completed  in 
March  of  1948.  Have  you  in  mind  the  nature  of 
that  work? 

A.  The  work  I  presume  you  refer  to  is  Airport 
Contract  No.  93? 

Q.     That  is  correct. 

A.  Which  was  constructed  at  a  cost  of  $3,- 
745,595? 

Q.    Yes.  [310] 

A.  It  involved  primarily  about  5,000,000  cubic 
yards  of  fill  to  extend  the  landing  field,  including 
some  pavement,  some  drainage  and  other  miscel- 
laneous cost,  primarily  appertaining  to  the  con- 
struction of  these  fills  which  extended  the  landing 
field. 

Q.  When  the  nmway  was  extended  in  the  man- 
ner you  described,  in  which  direction  of  the  Airport 
was  it  extended? 

A.  Extended  in  a  southerly  and  easterly  direc- 
tion, primarily. 

Q.  Well,  was  that  on  dry  land  or  out  into  the 
Bay? 

A.  It  was  out  into  the  Bay,  reclaimmg  lands 
that  were  formerly  under  water. 
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Q.  What  was  the  reason  for  going  out  into  the 
Bay? 

A.  The  extension  was  placed  to  the  east  and 
south  primarily  in  order  to  improve  the  traffic  cir- 
culation plan  and  for  the  safety  of  the  aircraft  and 
communities  adjacent. 

It  allowed  the  aircraft  on  take-off  to  turn  before 
reaching  many  of  the  built  up  communities  and 
thereby  add  to  the  safety  of  the  passengers,  the  air- 
craft and  the  communities.  And  further,  it  allowed 
them  to  turn  short  of  the  higher  ground  that  rises 
to  the  west. 

I  have  an  exhibit  here,  if  you  would  care  to  see 
it,  to  illustrate  the  point. 

The  Court:    Do  they  go  across  the  Bay? 

A.     No,  sir,  up  aroimd  the  vSkyline  Boulevard. 

The  Court:     Around  Skyline  Boulevard?   [311] 

Mr.  Thomson:  Q.  I  think  His  Honor  might  be 
interested  to  see  that  picture  you  refer  to,  Mr.  Burr. 

A.  The  drawing  I  have  in  my  hand  is  titled 
"Topographical  Vicinity  Map",  and  written  in  lead 
pencil  on  it  is,  "To  conform  with  TSON-IS  of 
April  26,  1950".  The  file  munber  is  CA-10594. 

The  Court:  Now,  where  do  those  runways  go 
from  the  water? 

A.  The  Airport  as  it  existed  in  1942  was  about 
in  this  area  (indicating).  It  extended  to  the  east, 
into  the  waters  of  San  Francisco  Bay  and  to  the 
south,  primarily  over  waters  of  San  Francisco  Bay. 

You  will  notice  these  contours  delineate  the 
higher  ground.  It  was  impractical  to  extend  in  this 
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direction  as  it  would  bring  the  landings — the  take- 
offs  to  these  hills,  and  also  for  the  safety  of  the 
communities  allows  these  turning  zones  to  be  going 
east  to  avoid  an  exces.sive  number  of  turns  ovor 
the  build  uj)  commimities  adjacent  to  the  west. 

Mr.  Thomson:  Q.  I  would  like  to  have  that 
diagram,  Mr.  Burr,  to  which  you  liave  just  re- 
ferred. I  offer  this  diagram  which  has  been  dis- 
cussed in  evidence,  Your  Honor  please. 

The  Court :    It  may  be  admitted  next  in  order. 

The  Clerk:  Defendants'  Exhibit  P  admitted  and 
filed  in  evidence. 

(Thereupon  diagram  referi-ed  to  al^ovf  was 
marked  Defendants'  Exhibit  P  and  admitt»'d 
into  evidence.)  [312] 

Mr.  Thomson:  Q.  Mr.  Burr,  you  mentioned  this 
figure  of  $3,745,000  on  this  contract  we  have  just 
been  discussing.  You  described  the  work  in  general. 
Is  there  anything  you  wish  to  add? 

A.  The  work  was  essential  to  handle  the  heavier 
aircraft  and  the  aircraft  of  higher  perfonnance 
characteristics,  to  safely  conform  to  the  Ci^^l  Aero- 
nautics Administration  Order  T6A  which  defines 
the  requirements  for  an  Airport  handling  this  type 
of  aircraft. 

Q.  Now,  I  refer  you  to  certain  work  that  was 
initiated  in  August  of  1947  and  com]ileted  in  Feb- 
ruary of  1948.  Will  you  describe  in  general  and  in 
substance  the  nature  of  that  work? 

A.     The  work  yon  refer  to  is  Airport  Contract 

No.  96? 
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Q.     That  is  correct. 

A.  To  the  pavement,  drainage  and  related  work. 
The  work  was  primarily  for  the  repair  of  the  apron 
lying  just  east  of  the  existing  Terminal.  It  also  was 
for  construction  of  a  taxiway,  so-called  Taxiway 
No.  5. 

The  first  concrete  pavement  at  the  Airport  as 
thick  as  13  inches  was  constructed  under  this  con- 
tract. Under  contract  82,  previously  described,  the 
pavements  were  constructed  of  concrete  11  inches 
thick.  Previously  the  Army  in  constructing  what 
they  considered  heavy  pavements,  the  pavements 
were  10  inches  and  thinner  in  thickness.  We  are 
now  constructing  pavements  up  to  16  inches  in 
thickness  to  carry  current  weights  [313]  of  air- 
craft. 

The  Court:  Do  you  put  that  down  on  top  of  the 
old  construction? 

A.  Yes,  Your  Honor.  Many  times  we  have  had 
to  build  up  as  much  as  five  feet  in  thickness  over 
the  old  pavements. 

Been  tremendously  expensive. 

Mr.  Thomson:  Q.  Do  you  recall,  Mr.  Burr, 
what  you  did  with  the  landing  mats  that  you  have 
been  mentioning  in  your  testimony? 

Mr.  Dyer:  I  object  to  that.  Your  Honor.  It  is 
obviously  irrelevant  and  immaterial,  what  he  did 
with  them.  I  don't  think  it  has  any  bearing  on  the 
issues  in  this  case. 

Mr.  Thomson:    I  am  going  to  prove  to  this  wit- 
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ness  they  were  left  there  and  a  separate  charge  for 

those.  They  were  simply  left  in  the  pavement. 

The  Court:     Proceed. 

Mr.  Thomson:  Q.  Do  you  recall  how  the  land- 
ing mats  you  have  testified  to  were  dealt  with? 

A.  The  steel  landing  mats  were  laid  over  the 
then-existing  concrete  pavement  for  practically  its 
whole  area  at  the  apron  east  of  the  existing  Tenn- 
inal  Building  and  on  the  adjacent  taxi  way,  and  as 
the  pavement  was  built  up  in  thickness  to  two  or 
three  and  one-half  feet,  as  I  previously  described, 
they  were  buried  and  incorporated  into  the  new 
pavement. 

The  Court:    In  other  words,  you  left  them  there? 

A.     That's  right. 

Mr.  Thomson:  Q.  Do  you  recall  the  cost  of 
those  landing  mats? 

A.     I  do  not  recall  at  the  moment. 

Q.  In  your  memorandum  there  the  figure  of 
$953,954.95,  which  is  the  figure  you  just  testified  to. 
Did  you  see  anything  there  in  connection  with  that 
figure  which  would  be  indicative  of  landing  mats? 

A.  I  personally  prepared  this  table,  which  had 
several  hundred  items  on  it,  and  I  may  have  ]nit 
it  in  there  but  I  can't  find  it  at  the  moment. 

Q.     I  will  ^^^thdraw  the  question. 

What  is  the  grand  total  of  the  improvements  in 
the  common  use  facilities  of  the  Airport  expended 

since  1942? 

A.  The  improvements  expended  for  improving 
the  common  facilities  at  the  Airport  for  the  period 
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of  October  1,  1942,  to  March  9,  1951,  were  $23,- 
811,644.16.  There  have  been  extensive  improvements 
put  in  since  that  time,  however. 

Q.  Could  you  approximate  that  figure,  confining 
it  to  common  use  facilities? 

A.  If  the  new  Terminal  now  under  construction 
is  defined  as  a  common  use  facility,  the  expenditure 
would  be  in  the  neighborhood  of  $12,000,000. 

Mr.  Thomson:    You  may  take  the  witness.  [315] 


Cross  Examination 

Mr.  Dyer:  Q.  Mr.  Burr,  as  I  recall  your  testi- 
mony, you  took  a  temporary  leave  from  your  duties 
at  the  Airport  to  serve  in  the  Army  of  the  United 
States  in  1940,  is  that  correct? 

A.     That  is  correct. 

Q.  And  you  were  thus  not  actively  employed  by 
the  City  in  1942  when  this  lease  was  executed,  is 
that  true,  sir?  A.     That  is  true. 

Q.  And  you  at  no  time  were  employed  in  your 
personal  capacity  as  Airport  Engineer  during  the 
war  years,  isn't  that  correct? 

A.  That  is  true.  Not  employed  or  receiving  pay 
for  it. 

Q.  During  the  period  of  1944,  which  I  under- 
stand is  the  period  covered  by  that  report  that  you 
adverted  to,  you  were  not  then  in  close  contact  with 
the  activities  of  the  Airport,  were  you? 

A.    Yes,  I  was. 
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Q.  You  were  not  then  in  you]-  capacity  as  Air- 
port Manager,  were  you,  sir? 

A.  No.  As  i)reviously  testified,  I  was  the  Enj^i- 
neer  Officer  of  tlie  Harbor  Defense  in  San  Frnnoisfo 
in  that  period,  on  close  contact  with  the  District 
Engineer,  United  States  Army,  in  that  ca])acity, 
and  also  was  a  frequent  ^dsitor  at  the  Air]ioT-t. 

Q.  Yes.  You  left  this  country,  as  I  recall  your 
testimony,  [316]  in  1945  and  returned  sometime  in 
1947?  A.     That  is  correct. 

Q.  And  you  were  thus  not  at  the  Airport  your- 
self or  in  touch  therewith  personally  during  the  pe- 
riod when  the  Boeing  Stratoliner  first  came  into 
use,  isn't  that  so? 

A.  I  wasn't  in  this  country,  but  T  wouldn't  say 
I  wasn't  in  touch  with  them  entirely. 

Q.  And  you  were  not  in  this  country  when  the 
Constellation  first  came  into  use,  isn't  that  so,  sir? 

A.     I  wasn't  in  this  country. 

Q.  With  reference  to  the  report  of  1944  to  which 
you  have  referred,  was  that  information  gained  by 
somebody  else  or  was  it  gathered  by  yourself? 

A.  I  did  not  understand  the  first  part  of  that 
question. 

Q.  Let  me  put  it  this  way,  Mr.  Burr:  Did  you 
personally  participate—.  Did  you  pei^sonally  pre- 
pare the  data  which  appears  in  the  1944  repoi-t  re- 
ferred to  by  you? 

A.  The  report?  Are  you  referring  to  the  rep«^rt 
of  the  Army  Engineer? 

Q.    Yes,  sir,  I  am. 
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A.  That  was  prepared  by  the  Army  Engineer's 
office. 

Q.     It  wasn't  prepared  by  you? 

A.     It  wasn't  prepared  by  any  City  employee. 

Q.  Yes.  And  it  wasn't  prepared  under  your  di- 
rection ? 

A.  It  wasn't  prepared  under  the  direction  of  any 
City  [317]  employee.  It  was  prepared  by  the  United 
States  Army  Engineers.  It  was  classified  at  that 
time.  The  only  copy  in  existence  that  I  know  of  is 
a  photostat  that  I  obtained  after  I  returned  from 
military  duty,  which  is  the  copy  that  we  have  had 
before  us. 

Q.  So  the  data  contained  in  this  report,  that 
isn't  derived  from  your  own  knowledge  of  it,  sir? 
It  is  derived  from  somebody  else's  investigation  or 
knowledge,  that  is  correct,  that  is,  the  Army  Engi- 
neer? 

A.  That  report,  as  I  mentioned,  was  merely  pre- 
sented to  substantiate  the  same  line  of  opening  ap- 
proach to  design  of  Airport  by  the  United  States 
Engineer's  Office  as  we  use  in  our  own  office. 

Q.    I  see. 

A.     Prepared  independently  of  our  office. 

Mr.  Dyer:  Your  Honor  please,  at  this  time  in 
addition  to  the  grounds  for  the  motions  which  I 
will  make  to  strike,  I  wish  to  add  to  those  grounds 
the  motion  that  this  report  is  entirely  hearsay,  and 
I  move  to  strike  it  on  that  basis. 

Mr.  Thomson :  Your  Honor  please,  the  report  was 
read  by  the  witness  mth  the  acquiescence  of  coun- 
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sel  in  that  no  objection  was  put  to  it.  I  take  it 
counsel  has  no  right  to  make  a  motion  to  strike 
without  at  least  objecting  in  the  first  instance. 

Mr.  Dyer:  If  the  Court  please,  I  understood  tliat 
I  was  [318]  objecting  to  all  this  testimony,  and 
that  at  the  proper  time  some  more  motions  to  strike 
would  be  made;  and  at  this  time  I  simply  wisli  to 
indicate  clearly  to  the  record  the  ground  u])on  wliicli 
that  motion  will  be  made. 

The  Court:  Why  didn't  you  make  a  motion  di- 
rectly in  relation  to  this  report? 

Mr.  Dyer:  Because  it  didn't  appear  at  the  time, 
sir.  This  testimony  went  in  along  with  all  the  other, 
and  it  didn't  appear  that  this  report  was  based  on 
knowledge  and  information  of  somebody  else. 

Mr.  Thomson:  I  think,  your  Honor,  in  all  fair- 
ness a  special  objection  should  have  been  interposed. 
While  it  is  true  counsel  has  objected  in  the  form 
of  a  blanket  objection,  his  ol)jection  was  not  spe- 
cific enough  to  cover  this  particular  gi'ound  of  hear- 
say. He  objected  on  the  general  ground  that  no 
evidence  should  be  received  at  all  as  to  this  report. 
His  objection  was  blanket,  and  he  has  been  accom- 
modated by  the  ruling  on  the  part  of  the  Court,  to 
which  I,  in  my  small  capacity,  acquiesced  that  his 
objection  as  made  would  be  deemed  to  follow  evi- 
dence along  that  line. 

But  here  we  have  for  the  first  time  a  special 
objection  that  this  is  hearsay.  That  objection  has 
never  been  covered  by  the  blanket  objection,  and 
the  evidence  havino:  been  received  without  olijec- 
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tion,  not  covered  by  the  blanket  [319]  objection,  is 

not  now  subject  to  a  motion  to  strike. 

Mr.  Dyer:  I  believe  the  record  will  show,  your 
Honor,  that  along  -with  the  other  grounds  of  objec- 
tion I  have  made  I  have  indicated  to  your  Honor 
that  some  of  these  documents  are  subject  to  the 
objection  of  hearsay. 

Mr.  Thomson:    I  have  heard  no  such  objection. 

Mr.  Dyer:  May  I  also  point  out  that  this  testi- 
mony was  given  by  way  of  oral  testimony  by  this 
witness,  and  there  was  no  opportunity  given  to 
counsel  at  the  time,  under  the  understanding  that  a 
motion  to  strike  would  be  made  and  that  a  blanket 
objection  was  interposed  to  all  this  testimony,  to 
take  the  witness  on  voir  dire  at  the  time. 

The  Court:    Counsel,  this  document .  AVell,  it 

is  hearsay,  and  I  don't  think  for  the  purpose  of  the 
case  that  it  would  be  well  to  make  up  a  record 
under  those  conditions. 

Mr.  Thomson:  Well,  I  am  mindful  of  the  rule 
that  hearsay  is  sometimes  very  strong  evidence  it- 
self and  is  admissible  unless  objected  to.  I  wouldn't 
have  the  slightest  fear  about  the  record  in  case  it 
was  considered  by  your  Honor. 

The  Court:  Very  well,  for  the  purpose  of  the 
record  indicate  the  purpose  of  the  offer  of  this  docu- 
ment. 

Mr.  Thomson :  I  have  made  no  offer  of  the  docu- 
ment. The  witness,  though,  referred  to  this  docu- 
ment and  did  so  without  objection,  as  an  expert 
witness. 
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The  evidence  was  comx)l(itely  broiip^ht  out  hy  the 
attorney  [320]  for  the  plaintiff  in  this  case  about 
these  Army  phmes  and  their  weights.  Here,  for 
example,  is  something  from  the  Army  confinniiii,^ 
their  theories  of  the  weights  of  planes — of  their  own 
planes.  From  that  standpoint  it  is  pertinent,  your 
Honor. 

The  mere  fact  that  it  is  hearsay  doesn't  deprive 
it  of  any  relevant  force.  Courts  have  continually 
held  that  hearsay  received  without  objection  can  be 
considered  by  the  Court.  And  I  consider  this  the 
strongest  character  of  evidence,  even  thoudi  it  is 
hearsay,  because  it  emanates  from  an  official  Oov- 
ernment  report  on  this  very  subject. 

The  Court:  Well,  let's  have  the  record  clear  on 
the  purpose  of  the  offer. 

Mr.  Thomson :  The  witness  referred  to  this  docu- 
ment in  review  of  what  the  Federal  authorities  had 
ruled  upon  in  a  report,  and  in  confinnation  of  this 
witness'  own  program  in  design  of  the  Airport. 
From  that  standpoint  I  think  it  is  extremely  rele- 
vant. The  document  went  on  further  to  draw  an  en- 
gineering distinction,  which  is  also  drawn  by  this 
witness  and  by  Mr.  Messersmith,  as  to  the  strain 
upon  the  Airport  of  regular  scheduled  operations 
and  spasmodic  or  infrequent  operations.  That  is  in 
there  very  definitely,  in  the  report,  and  in  confir- 
mation of  this  witness'  own  engineering  opinion. 

The  Court:  We  can  agree  on  the  fact  that  this 
witness  is  an  expert?  [321] 

Mr.  Dver:    Yes,  sir,  T  will  agree  that  this  wit- 


534  Trans  World  Airlines,  Inc.,  vs. 

(Testimony  of  George  D.  Burr.) 
ness  is  a  registered  professional  engineer  and  that 
he  has  had  the  experience  testified  to  by  him  at 
the  San  Francisco  Airport. 

May  I  point  this  out  to  your  Honor,  that  this  was 
oral  testimony  and  he  was  referring  at  times  di- 
rectly and  at  times  inferentially  to  a  report  that  he 
was  holding  in  his  hand.  As  counsel  points  out,  at 
no  time  was  this  report  as  a  docmiient  offered  in 
evidence.  Thus,  there  wasn't  any  opportunity  af- 
forded counsel  for  the  plaintiff  to  cross-examine  this 
man  on  the  source  of  the  information  on  which  he 
was  testifying  at  the  time,  and  we  were  not  able 
to  take  him  on  voir  dire.  And  this,  in  connection 
with  the  understanding  that  the  general  objections 
we  had  made  theretofore  went  to  all  this  testimony. 
I  think  it  deprived  us  of  an  opportunity  until  we 
took  him  on  formal  examination  to  inquire  into  the 
content  and  matter  of  the  source  of  this  information 
testified  to  by  him  and  thus  have  an  opportunity  to 
get  into  the  objection  of  hearsay. 

It  would  thus  seem  at  this  time,  your  Honor,  a 
motion  to  strike  on  that  ground  is  most  appropriate. 

Mr.  Thomson:     If  your  Honor  please 

The  Court:  Just  a  moment.  I  am  prepared  to 
rule. 

Mr.  Thomson:    Excuse  me. 

The  Court:  You  can  submit  your  motion.  I  will 
not  pass  on  it  at  this  time  if  you  wish  to  make  up 
a  record,  if  that  is  agreeable.  [322] 

Mr.  Dyer:    I  don't  understand  your  Honor. 

The  Court:    You  can  submit  your  motion  and  I 
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shall  not  act  on  it  until  the  record  is  made  up,  so 
that  you  may  save  any  legal  point,  if  it  has  any 
merit,  and  I  will  not  pass  on  it  at  this  time. 

Mr.  Dyer:     Thank  you,  your  Honor. 

Mr.  Thomson:  If  your  Honor  would  ])('i"niit  me, 
I  don't  wish  to  unduly  prolong  this  ai-gunicnt,  but 
I  do  want  to  respond  to  something  counsel  said, 
if  your  Honor  will  indulge  me. 

The  Court:    Yes? 

Mr.  Thomson:  Counsel  used  the  phrase  "general 
objection".  I  know  of  no  such  phrase  in  the  law  of 
evidence.  His  objections  must  be  specific.  There  is 
no  such  thing  as  a  general  objection,  and  no  specific 
objection  was  ever  made  that  this  was  hearsay. 

It  was  quite  evident  to  everyone  that  the  witness 
was  reading  from  a  document.  There  was  an  oppor- 
tunity to  take  him  over  then  and  there  if  counsel 
wanted  to,  to  find  out  what  he  was  reading  from. 

Mr.  Dyer :  Your  Honor,  I  think  I  have  made  my 
objection  on  specific  grounds,  and  I  don't  think  it 
would  be  of  benefit  to  counsel  or  the  Court  to  go 
into  it  at  this  time. 

The  Court:  I  had  my  mind  fixed  on  it  myself. 
I  am  satisfied  the  record  does  not  disclose  you  made 
an  objection  to  the  document  or  to  the  contents.  I 
could  stand  corrected  [323]  on  that,  don't  misunder- 
stand me.  However,  the  record  is  being  made  up  and 
you  will  have  an  opportunity  to  point  out  what  tlie 
record  discloses. 

Mr.  Dyer :    Yes,  sir. 

Mr.  Dyer:     Q.    Mr.  Burr,  I  take  it  in  the  light 
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of  the   information   contained,   obtained   from  the 
various  airplane  companies,  you  had  knowledge  that 
planes  in  excess  of  25,000  gross  take-off  were  in 
process  of  manufacture  in  1940,  1944,  1942? 

A.  Yes,  they  were  in  the  process  of  manufacture 
in  1940  and  1942. 

Q.  They  were  4-engine  planes,  were  they  not, 
sir?  A.    Yes. 

Q.  Now,  I  notice  that  you  referred  to  certain' 
information  concerning  the  number  of  bombers  that 
used  the  Airport  during  the  war  years.  Did  that 
information  also  include  the  number  of  military 
cargo  planes  and  military  transport  planes  that  used 
the  Airport? 

A.  As  I  previously  testified,  the  document  I  was 
reading  from  was  not  in  my  hand  at  that  time.  It 
was  given  to  us  by  Dr.  Robert  Hornonjeff  of  the 
Army  Engineer's  Office  in  1947. 

Q.  I  see.  But  did  that  data  which  you  referred 
to  include  any  reference  to  the  number  of  cargo 
planes  and  the  number  of  military  transport  planes 
which  utilized  the  Airport  during  [324]  the  war 
period  ? 

A.  The  document  recited  that  heavy  cargo  planes 
and  transports  were  incorporated  in  the  number  of 
bombers  as  I  read  it.  Heavy  bombers  and  transport 
as  one  figure. 

Q.  Does  it  include  the  transport  planes,  the  four- 
engine  Transpacific  transport  planes  which  were 
operated  by  United  Airlines  for  the  United  States 
Government  during  the  war  years'? 
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A.  It  does  not  specifically  say  whether  it  does 
or  does  not.  It  says  that  was  the  traffic  at  that  weij^ht 
category,  30,000  to  65,000  ])()iinds. 

Q.  Are  you  familiar  with  the  statement— I  be- 
lieve it  was  in  the  1942-19-1-3  report  of  the  Commis- 
sion— that  during  the  war  1,350  Transpacific  flights 
were  made  from  the  San  Francisco  Airport  by 
United  transport  planes? 

A.  I  am  familiar  with  the  statement.  Yes,  I  have 
read  it. 

Q.  In  1940,  Mr.  Burr,  do  you  have  any  recol- 
lection of  the  number  of  arrivals  and  departures 
daily  from  the  San  Francisco  Airport  by  Ignited 
Airline  planes? 

A.     I  would  have  to  refresh  my  memoiy. 

Q.    Yes,  sir,  I  would  be  glad  to  do  that. 

The  Court:    Take  a  recess  for  a  few  moments. 
(Short  recess.)    [325] 

Mr.  Dver:  Q.  Mr.  Burr,  we  were  discussing  the 
number  of  arrivals  and  the  number  of  departures 
in  1940-41  by  United  Air  Lines  planes.  T  wonder  if 
you  would  read  into  the  record  from  the  1940-41 
report  of  the  San  Francisco  Public  Utilities  Com- 
mission this  sentence  on  page  215  of  that  report 
wdiich  I  indicate  to  you,  please. 

A.  The  sentence  you  requested  be  read  is  on  page 
215  of  the  1940-41  report  of  the  Public  Utilities 
Commission  of  San  Francisco,  under  the  heading 
"Transport  traffic,  San  Francisco  Airport." 

''The  schedule  of  United  Air  Lines  at  San  Fran- 
cisco Airport  Number  37  arrivals  and  37  departures 
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daily ;  service  is  provided  north  to  Vancouver,  south 
to  San  Diego,  and  east  to  New  York  and  Philadel- 
phia via  the  mid-Continent  route." 

Q.    Had  you  concluded,  sir! 

A.     That  is  the  entire  sentence. 

Q.  Now,  Mr.  Burr,  according  to  your  knowledge 
and  recollection,  was  United  at  that  time  the  most 
frequent  user  of  the  Airport? 

A.  The  data  on  flight  operation  is  maintained 
under  the  direction  of  Mr.  Messersmith,  Superin- 
tendent of  Airport  Operations.  The  data  I  would 
receive  would  be  received  from  him. 

Q.  I  am  asking  for  whatever  information  you 
may  have.  Do  you  have  any  information  as  to 
whether  or  not  United  at  that  [326]  time  was  the 
most  frequent  user  of  the  Airport? 

A.     Among  the  transport  airlines,  yes. 

Q.  And  has  it  so  continued  since  1940  and  '41 
as  the  most  frequent  user  of  the  airport  to  your 
knowledge  ? 

A.  Yes,  they  have  been  the  most  frequent  trans- 
port airline — scheduled  transport  airline. 

Q.  And  they,  along  with  all  the  other  airlines, 
utilize  all  the  areas  of  the  Airport,  do  they  not — 
the  runways,  aids,  taxi- ways? 

A.  The  area  in  common  use  is  in  fact  used  in 
common  among  the  airlines. 

Q.  Isn't  it  a  fact  that  United  and  other  airlines 
have  in  operation  at  the  present  time  rather  heavy 
planes  such  as  the  Boeing  Stratocruiser  at  the  San 
Francisco  Airport? 
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A.     The  present  date  is  .1953,  and  the  statement' 
you  have  made  is  correct  of  that  date. 

Q.  I  wonder  if  you  would  give  us  your  estimate 
of  the  approximate  take-off  weight  of  the  Piocinj^ 
Stratocruiser ? 

A.     Approximately  143,000  gross  weight. 

Q.  Is  that  plane  utilized  at  San  Francisco  Air- 
port by  TWA? 

A.  No,  it  doesn't  use  the  apron  in  question,  never 
has.  It  has  failed.  The  apron  you  are  speaking  of  is 
in  the  International  Airport  and  it  failed  from  the 
weight  of  that  plane  and  had  to  be  replaced  at  the 
cost  of  over  a  hundred  thousand  dollai*s.  [327] 

Q.  To  get  specifically  to  the  question  I  put,  that 
plane,  the  Boeing  Stratocruiser,  is  not  utilized  by 
TWA  at  the  San  Francisco  Airport? 

A.     No,  it  is  not. 

Q.     What  was  your  answer? 

A.    It  is  not  in  this  Airport. 

Q.  Mr.  Burr,  I  refer  you  to  the  report  of  1944 
of  the  U.S.  Engineers  Office  which  you  referred  to 
on  your  direct  examination.  I  notice  thereon  that 
there  is  a  notation  under  the  column  of  heavy  bomb- 
ers and  heavy  transports,  30,000  to  65,000  pounds, 
of  average  daily  landings  and  take-offs  of  14:  is 
that  correct?  Would  you  check  me  on  that,  sir? 

A.  It  says,  concurrently  in  1944 — the  date  is  14 
July  1944;  I  take  that  to  be  the  intent. 

Q.  Would  you  be  good  enough,  Mr.  Burr,  to 
read  the  paragraph  under  these  columns  to  which 
I  have  just  referred. 
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A.  Yes,  the  note  referred  to  reads,  "The  latest 
figures  on  heavy  planes  are  the  most  miportant. 
These  figures  show  that  on  an  average  day  there  is 
a  landing  or  take-off  every  four  minutes  of  the 
entire  24-hour  period.  The  number  of  heavy  planes 
and  their  weights  probably  will  increase  during  the 
next  few  years."  This  is  dated  1944,  corrected  1945. 

Q.  And  am  I  correct  in  my  understanding  that 
the  reference  to  heavy  planes  is  a  reference  to  mili- 
tary planes?  [328] 

A.  Not  necessarily;  those  in  the  category  of  30,- 
000  to  65,000  pounds. 

Q.  So  that  this  note  states  that  the  number  of 
those  planes  within  the  description  stated  by  you 
there  that  it  is  probable  will  increase  during  the 
next  few  years  ? 

A.  That  was  the  opinion  in  1944  and  '45,  but 
not  in  1942. 

Q.  Mr.  Burr,  are  you  familiar  with  a  document, 
a  trade  publication  entitled  "American  Aviation"  1 

A.    I  have  seen  the  magazine. 

Q.  Do  you  know  whether  or  not  that  publication 
has  been  made  available  to  various  representatives 
of  the  San  Francisco  Airport  during  the  period 
1940  to  the  present? 

Mr.  Thomson:  With  your  Honor's  permission,  I 
should  like  to  instruct  the  witness  to  answer  either 
yes  or  no  to  that  question. 

The  Court :    You  may  answer  either  yes  or  no. 

A.  Your  question  was:  To  my  knowledge  has 
it  been? 
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Mr.  Dyer :    Yes. 

A,  The  answer  is  to  my  knowlodp^o,  no,  during 
the  whole  period.  I  do  not  have  knowledge  of  tho 
whole  period. 

Mr.  Thomson:  Just  a  moment,  Mr.  Burr.  Yf»u 
were  asked  to  answer  the  question  either  yes  or  no. 

Mr.  Dyer:  Q.  Mr.  Burr,  when  did  you  first 
obtain  any  notice  of  the  existence  of  the  Constella- 
tion type  plane? 

A.     To  the  best  of  my  recollection  about  1943. 

Q.  When  did  you  first  hear  that  it  was  bein^ 
planned?  A.     About  1943. 

Q.  Did  you  construct  any  documents  concern- 
ing that  plane  about  that  time?  Did  you  draw  any 
documents  concerning  the  characteristics  of  that 
plane  ? 

A.  I  did  not  draw  any  documents  at  that 
time,  no. 

Q.  Did  you  make  any  computations  concerning 
that  plane  about  that  time?  A.    No. 

Q.  Did  you  regularly  receive  infonnation  from 
CAA  conceraing  the  types  and  weights  of  planes 
scheduled  to  come  into  use? 

A.  I  received  information  from  time  to  time, 
but  I  wouldn't  say  regularly. 

Q.  And  did  you  receive  it  from  time  to  time  in 
1940  and  '41  and  before  you  were  in  the  service  of 
the  Government? 

A.  We  received  current  information,  but  not 
necessarily  all  of  it.  It  isn't  automatically  mailed 
by  them.  It  is  obtained  by  conference,  by  receiWncr 
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publication  lists,  sending  for  them,  and  some  similar 

manner. 

Q.  And  among  the  information  that  you  received 
from  time  to  time  from  CAA  did  you  receive  air- 
port design  information^ 

A.  I  don't  recall  specifically,  but  perhaps  we  did. 
I  wouldn't  say  we  didn't. 

Mr.  Dyer :     That  is  all. 

The  Court:     Step  down. 

(Witness  excused.)  [330] 

Mr.  Thomson:    Mr.  Dixon. 

GEORGE  M.  DIXON 

was  called  as  a  witness  on  behalf  of  the  defendants, 
sworn. 

The  Court :    Your  full  name  ? 

The  Witness:     George  Martin  Dixon. 

The  Court :    Where  do  you  live,  please  ? 

The  Witness:  1017  Vallejo  Street,  San  Fran- 
cisco. 

The  Court :     Your  business  or  occupation  ? 

The  Witness:  I  am  manager  and  chief  engineer 
of  the  San  Francisco  Airport  Department. 

The  Court :     Proceed. 

Direct  Examination 
Mr.  Thomson:    Q.    Mr.  Dixon,  are  you  a  gradu- 
ate of  any  university?  A.    No,  I  am  not. 
Q.    Did  you  attend  any  university  ? 
A.    Yes,  I  did. 
Q.    Where? 


City  and  County  of  San  Francisco,  et  al.       54;i 

(Testimony  of  George  M.  Dixon.) 

A.     University  of  California. 

Q.     For  what  period  of  time? 

A.     Four  years. 

Q.  Did  you  subsequently  .{graduate  from  any 
other  institution? 

A.  I  graduated  from  the  Naval  Air  School  at 
Pensacola,  [331]  Florida  in  1928  and  took  the  pro- 
fessional examination  and  was  commissioned  in  the 
United  States  Navy. 

Q.     When  did  you  enter  the  United  States  Navy? 

A.     The  latter  part  of  1928  as  a  reserve  officer. 

Q.  When  did  your  activity  in  the  aviation  field 
commence  ? 

A.  Well,  the  first  experience  I  had  in  aviMtion 
was  attending  an  air  show  in  1911  in  Sholhnound 
Park  in  Emeryville.  Subsequently  I  had  a  flitrht  in 
1917  at  Santa  Monica.  I  had  some  training  at  Noi-th 
Island  in  1925,  and  T  received  my  basic  training  at 
Pensacola,  Florida,  in  1928. 

The  Court:  I  used  to  be  a  patron  of  SholhiKtund 
Park.  What  occurred  at  that  time  with  relation  to 
aviation  ? 

The  Witness:    In  1911—1  believe  it  was  '11 

The  Court:   What  happened  there? 

The  Witness :     In  1911  at  Shellmound  Park  ? 

The  Court :     Yes. 

The  Witness:  They  had  several  aircraft  driven 
by  small-type  engines  ^^ath  bicycle  chains  going  out 
to  the  wooden  propellers,  and  I  don't  recall  of  any 
one  clearing  the  fence;  they  were  taking  off  inside 
of  that  racetrack,  if  I  recall  correctly. 
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The  Court :  That  is  the  only  reason  I  asked. 
Thank  you.  Proceed. 

Mr.  Dyer:    Stipulated  he  has  great  experience. 

The  Court:  Those  were  the  good  old  days.  It  is 
hard  for  [332]  you  young  fellows  to  understand 
them.  I 

Mr.  Thomson :     Q.    Have  you  a  present  commis-  1 
sion  in  the  United  States  Navy? 

A.  I  am  a  Captain  in  the  United  States  Naval 
Reserve  and  Commanding  Officer  of  Wing  No.  87 
located  on  the  Oakland  Airport. 

Q.  About  how  many  hours  of  flying  have  you 
experienced  ? 

A.  Approximately  6,000  in  multi  and  single- 
enfi^ine  land  planes  and  sea  planes. 

Q.  Have  you  a  license  as  an  aviator  of  this 
State? 

A.  I  am  a  designated  naval  aviator  as  of  this 
date  classified  1315.  [333] 

Q.  Now,  during  World  War  II  did  you  have 
any  experience  in  the  United  States  Navy? 

A.  Yes,  sir.  I  was  ordered  into  the  Navy  on  De- 
cember 2nd,  1940,  and  I  was  released  on  February 
28,  1946.  During  that  period  I  was  the  flight  instruc- 
tor, Public  Works  Officer  when  they  built  the  Naval 
Station  at  Oakland,  Livermore;  Superintendent  of 
Aviation  Training,  where  I  lectured  on  several  sub- 
jects. I  was  then  Executive  Officer  of  the  Naval 
Station  at  Leyte.  Commanding  Officer  of  the  Naval 
Air  Station  at  Newfoundland. 

Q.     During  these  times  that  you  have  described 
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did  you  have  anything  to  do  with  construction  woi-k  ? 

A.  Yes.  During  the  construction  of  tlic  liangars 
and  facilities  at  the  Naval  Air  Station  in  Oakland 
I  was  Public  Works  Officer.  When  we  const nicted 
the  base  in  Livermore  I  w\as  the  Officei-  in  Charire. 

Q.  Did  you  have  any  duty  in  the  South  l*acific 
with  reference  to  construction? 

A.  In  the  South  Pacific  I  was  Officer  in  Charge 
of  Logistics  on  the  staff  of  Admiral  Frank  "Wagner. 
It  was  our  responsibility  to  develop  bases,  assign 
aircraft,  materiel  and  personnel  to  various  fleet 
units. 

Q.     Have  you  had  any  business  experience? 

A.  I  was  with  the  Tidewater  Associated  Oil 
Company  from  [334]  1929  up  until  the  time  I  went 
to  the  City  and  County  of  San  Francisco  on  April 
3rd,  1950,  other  than  my  tour  in  the  Navy  during 
World  War  II. 

Q.  What  were  your  duties  with  the  Tidewater 
Associated  Oil  Company? 

A.  I  started  out  as  a  salesman  in  Oakland.  I 
hiter  became  their  Chief  Pilot,  flying  on  the  Pacific 
Coast  as  far  back  as  Chicago  at  times.  I  was  then 
made  sales  agent  or  manager  of  the  Oakland  Divi- 
sion. I  was  then  made  sales  agent  or  manager  of 
the  San  Francisco  Division. 

Q.     Well,  in  what  field  were  those  sales  agencies  ? 

A.  Well,  I  was  responsible  for  the  sales  of  petro- 
leum products,  delivery  of  petroleum  products,  in 
the  East  Bay  Area,  which  went  from  Hayward  to 
Pinole,  and  to  the  lower  level  tunnel.  It  was  neces- 
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sary  to  lecture  occasionally  on  petroleum  products. 
I  had  considerable  work  with  Hall  Scott  Motors  as 
to  the  application  of  petroleum  products,  petroleum 
product  periods,  and  internal  combustion  engines. 

Q.  Did  you  have  anything  to  do  with  the  sale 
of  a^aation  fuel  while  with  the  Tidewater  Associated 
Oil  Company? 

A.     Yes,  I  did.  I  had At  one  time  as  Manager 

of  the  Aviation  Department  I  contacted  airports 
throughout  the  Pacific  Coast  selling  aviation  prod- 
ucts, including  gasoline. 

Q.  Mr.  Dixon,  have  you  studied  further  devel- 
opment of  the  San  Francisco  Airport?  [335] 

Mr.  Dyer:  I  object  to  that  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial  what  the 
projected  plans  of  the  San  Francisco  Airport  may 
be.  Certainly  that  can  have  no  bearing  on  the  issues 
in  this  case. 

Mr.  Thomson:  As  I  suggested  to  your  Honor, 
I  think  I  am  speaking  accurately  when  I  say  to 
your  Honor  that  you  are  not  only  concerned  with 
the  past,  you  are  concerned  with  the  future.  And  I 
am  going  to  demonstrate  through  this  witness  that 
these  problems  with  reference  to  development  of 
the  Airport  that  have  already  been  partially  solved 
still  remain  as  problems,  and  that  the  TWA  is  be- 
fore your  Honor  claiming  that  throughout  the  fu- 
ture life  of  this  lease  nothing  will  be  done  or  noth- 
ing should  be  done  except  imposition  of  ridiculous 
and  absurd  charges  of  $4.25  for  take-offs,  an  item 
of  that  sort  that  has  already  come  into  evidence. 
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I  think  it  is  quite  important  in  order  that  your 
Honor  have  a  full  picture  that  we  pro^nost irate  as 
far  as  tve  able  as  to  the  future. 

Mr.  Dyer:  Your  Honor,  I  don't  wish  to  cnpcap^e 
in  argiunent  with  counsel  at  this  time.  Certainly  I 
would  take  issue  with  him,  if  this  were  the  time 
for  argument,  that  these  charges  are  ridiculous  and 
absurd  charges. 

Be  that  as  it  may,  we  are  here  in  judicial  X)ro- 
ceeding  presenting  certain  issues  to  the  Court.  The 
Court,  I  believe,  [336]  is  concerned  with  what  has 
occurred  in  the  past.  It  will  make  its  detennination 
on  the  record  in  this  case,  from  the  facts  that  have 
occurred  thus  far. 

I  don't  believe  anything  that  the  Airport  pro- 
])oses  to  do  in  the  future  should  be  binding  on 
TWA  or  should  be  considered  by  this  Court.  I  think 
we  have  the  facts  before  us.  It  is  perfectly  compe- 
tent to  testify  to  pertinent  facts  as  they  have  oc- 
curred, but  I  don't  believe  predictions  should  be 
considered  in  this  case. 

The  Court :    Matter  submitted  ? 

Mr.  Dyer :    Yes. 

Mr.  Thomson :    Yes,  your  Honor. 

The  Court:  The  objection  will  be  overruled.  I 
will  allow  the  testimony,  subject  to  your  motion  to 
strike  and  over  your  objection. 

Mr.  Thomson:  Q.  Have  you  the  question  in 
mind,  Mr.  Dixon?  A.     I  believe  so. 

Mr.  Dyer:  If  the  Court  please,  I  would  like  the 
record  to   show  I  object  to  this  question  on  the 
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ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial. I  am  not  sure  I  have  made  that  objection  at 
the  time  of  the  argument. 

The  Court :  Let  the  record  so  show.  Do  you  wish 
the  question  read? 

The  Witness:    I  believe  I  recall  the  question. 

The  Court:     Very  well. 

A.  During  the  past  several  years,  why,  it  has 
become  necessary  to  study  the  flight  pattern  of  air- 
craft as  the  flight  pattern  pertains  to  operations 
in  and  out  of  any  airport,  particularly  after  the 
several  fatal  accidents  they  had  in  the  East. 

There  is  a  national  board  that  was  established 
just  recently  by  all  of  the  major  airlines,  headed  by 
former  Admiral  Rosendahl,  that  is  making  a  study 
of  the  air  pattern  throughout  the  United  States. 

We  desire  to  have  an  air  pattern  at  the  San 
Francisco  International  Airport  that  will  cause  air- 
craft to  land,  approaching  over  Bay  water,  avoid- 
ing congested  areas  where  you  have  homes  or  con- 
gregations of  people.  And  on  the  take-off  we  desire 
to  have  a  flight  pattern  that  will  cause  aircraft 
to  avoid  going  over  homes,  populated  areas  and 
congested  areas. 

Based  on  the  trend  in  aviation  as  a  result  of  the 
development  and  research  carried  on  in  the  past 
with  reference  to  developing  horsepower  engines, 
they  seem  to  be  developing  heavier,  larger  and 
faster  aircraft.  When  you  have  aircraft  with 
heavier  weights,  they  are  increasing  the  wing  load- 
ing of  the  airplanes,  it  becomes  necessary  to  adjust 
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your  pattern   accordingly.   Wing   loading  has   in- 
creased considerably  during  the  past.  [338] 

We  realize  that  the  trend  in  aviation,  jet  aircraft, 
and  so  forth — we  have  been  approached  on  that 
subject — in  order  to  protect  the  future,  protect  our 
interests,  we  now  feel  we  should  accjuire  on  pur- 
chase properties  into  the  Bay  waters  further  than 
where  we  own  at  the  present  time.  That  is,  on  east- 
erly and  southeasterly. 

At  the  present  time  we  own  some  approximately 
3600  acres.  We  have  aroimd  2200  acres  above  water. 
We  contemplate  purchasing  another  six  or  seven 
hundred  acres  so  we  can  protect  that  flight  pattern. 
If  it  becomes  necessary  though  the  development  of 
aircraft  of  larger  and  heavier  types,  we  then  will 
have  the  property  where  we  can  expand  in  an  east- 
erly or  a  southerly  direction,  which  will  effect  safo 
and  economical  operations. 

I  say  economical  operations  because  aircraft  are 
very  expensive  to  operate.  The  Super-Con  you  are 
speaking  about  costs  about  $1,700,000  for  one  air- 
plane. We  base  the  operating  cost  of  aircraft  on 
hours  in  the  air,  from  block  to  block.  They  are 
quite  expensive  to  operate. 

Mr.  Dyer:  If  Your  Honor  please,  I  will  move 
to  strike  that  answer  concerning  the  cost  to  \\\f 
airline  to  operate  planes.  I  do  not  believe  it  is  re- 
sponsive, and  I  do  not  believe  it  is  Tvl.n-nnt  to  the 
issues  in  this  case. 

The  Court:    I  will  allow  the  record  to  stand.  I 
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am  learning  something  about  aviation  every  minute 

here.  All  right.   [339] 

A.  We  have  taken  the  stand  that  by  having  the 
proper  type  of  runway,  meaning  of  sufficient  length, 
width  and  load-bearing  characteristics,  it  offers 
safety  from  the  standpoint  of  operations.  And  by 
having  dual  runways,  it  will  effect  economy  because 
aircraft  are  not  delayed  on  approach  at  the  airport 
or  not  delayed  materially  when  they  take  off. 

We  have  in  mind  possibly  one  of  the  greatest  air- 
ports in  the  world.  So  I  say  that  the  future  of  air- 
craft design  will  determine  what  we  are  to  do.  At 
the  present  time  we  are  endeavoring  to  purchase 
pro]3erty  out  in  the  Bay  areas,  in  addition  to  what 
we  now  own,  to  protect  our  interests,  and  to  have 
an  airport  which  is  the  gateway  to  the  Pacific. 

The  San  Francisco  Airport  is  approximately  a 
little  over  one  hundred  miles  closer  to  Honolulu 
than  Los  Angeles  or  Seattle.  That  is  200  miles  round 
trip.  So  we  will  always  be  strategic- wise  a  very  im- 
portant airport.  Military-wise  we  will  be  very  im- 
portant. 

Mr.  Thomson:  Q.  Mr.  Dixon,  has  any  consider- 
ation been  given  by  you  to  the  future  installation 
of  jet  planes  by  aircraft  companies'? 

A.    Yes. 
.  Mr.  Dyer:    I  object  to  this,  if  Your  Honor *please. 
There  isn't  any  foundation  laid  to  show  that  that 
question  is  at  all  relevant  to  TWA.  I  think  it  is 
entirely  irrelevant. 

Mr.  Thomson:    Counsel  could  have  made  the  same 
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objection    [340]    years   ago   with   reference   to  the 

Constellation,  I  suppose. 

Mr.  Dyer:  Whatever  the  argument  may  be, 
Your  Honor,  I  will  submit  the  objection. 

The  Court:  Well,  it  may  be  helpful,  after  all. 
Did  you  gentlemen  indicate  to  the  Judge  as  to  how 
long  this  case  would  take  ?  Did  you  go  on  the  record 
as  to  the  time? 

Mr.  Dyer :    Pour  days,  as  I  recall. 

The  Court :    Are  we  within  that  period  ? 

Mr.  Dyer:  Yes,  I  believe  we  have  one  more  day 
under  the  schedule. 

The  Court:  I  will  allow  it.  Objection  is  over- 
ruled. Proceed. 

A.  About  a  year  and  a  half  ago  a  Sir  Leonard 
Isatt — I-s-a-t-t — I  believe  that  is  the  name — repre- 
senting BCPA  (British  Commonwealth  Pacific  Air- 
ways) from  New  Zealand  spoke  to  me  in  my  office 
and  indicated 

Mr.  Dyer :  Just  a  moment.  If  Your  Honor  please, 
I  object  to  this  testimony  on  the  ground  that  it  is 
hearsay. 

Mr.  Thomson:  Q.  Just  describe  in  a  general 
way,  Mr.  Dixon,  without  referring  to  the  particular 
people  you  talked  to. 

The  Court:  You  see,  any  conversation  you  had 
at  that  time,  there  were  none  of  these  people  repre- 
sented and  they  are  not  bound  by  any  conversation 
you  had  there.  A.    I  see.  [341] 

Mr.  Thomson:  Q.  Just  tell  us,  if  you  will,  Mr. 
Dixon,  in  a  general  way  what  consideration  you 
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have  given  to  the  jet  plane  problem,  without  ref- 
erence to  any  conversations  you  might  have  had. 

A.  Oh,  I  see.  Well,  I  can't  very  well  explain  my 
thinking  imless  I  refer  to  the  conversation  I  had 
with  the  individual  concerned  with  our  jet  aircraft. 

Mr.  Dyer:  If  Your  Honor  please,  I  will  object 
to  any  evidence  or  any  knowledge  of  this  man  based 
on  conversations  with  somebody  else. 

Mr.  Thomson :    Q.     Well,  if  you  can't  answer 

A.  (Interposing)  Well,  I  mil  answer  it  this 
way 

Mr.  Dyer:  (interposing)  Further  object  on  the 
ground  it  is  an  opinion  and  conclusion. 

The  Court:    Give  him  an  opportunity. 

A.  This  particular  airline  through  BCPA  have 
purchased  jet  aircraft. 

Mr.  Dyer:  Your  Honor  please,  I  move  to  strike 
all  this  on  the  ground  that  it  is  entirely  irrelevant, 
not  binding  on  TWA. 

Mr.  Thomson:  I  will  withdraw  the  question  and 
put  another  question.  I 

Mr.  Thomson:  Q.  Have  you  in  a  general  way 
considered  the  problems  created  by  the  advent  of 
jet  planes'? 

A.  Yes,  based  on  the  knowledge  that  we  have 
gained  to  date,  [342]  it  appears  that  some  day  in 
the  future  we  will  have  jet  aircraft. 

Q.    What  would  be  required  in  the  way  of  addi-  ! 
tional  facilities  in  the  event  of  the  operation  of  jet 
planes  by  commercial  aircraft? 

Mr.  Dyer:    I  object  to  that  upon  the  ground  that 
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no  foundation  has  been  laid  to  show  that  this  refers 

to  any  operation  by  TWA  now  or  in  the  future. 

Mr.  Thomson:     I  will  withdraw  the  question. 

Mr.  Thomson:  Q.  Do  you  consider  there  is  a 
possibility  that  airlines  in  the  future  will  ultimately 
adopt  the  use  of  jet  planes? 

Mr.  Dyer:  I  object  to  that  on  the  ground  it  calls 
for  an  opinion  and  conclusion,  and  by  the  very  form 
of  the  question  calls  for  a  speculative  answer. 

Mr.  Thomson:  Why  can't  we  have  an  opinion 
and  conclusion  from  an  expert  witness? 

Mr.  Dyer:    That  is  pure  speculation. 

Mr.  Thomson:  Well,  I  think  all  experts  specu- 
late to  some  extent. 

The  Court:  In  the  interest  of  time  I  will  allow 
him  to  answer  the  question  so  we  can  go  on. 

A.  Why,  the  Boeing  factoiy  in  Seattle  and  the 
Douglas  factory  in  Los  Angeles  are  both  const  met- 
ing jet  aircraft  which  they  expect  to  be  used  by 
airlines.  [343] 

Mr.  Thomson:  Q.  And  what  are  the  })roblems 
created  at  an  airport  in  the  event  of  the  installa- 
tion of  jet  planes? 

Mr.  Dyer:  Your  Honor  please,  I  do  not  wish  to 
be  captious,  and  I  do  not  wish  to  delay  these  pro- 
ceedings. May  it  be  deemed  I  am  objecting  to  these 
questions  on  the  ground  that  they  are  calling  for 
opinion  and  conclusion  on  a  matter  of  hearsay  ? 

The  Court:  Well,  they  are  in  the  realm  of  spec- 
ulation, but  with  the  hope  that  this  is  the  last  ques- 
tion I  will  allow  the  answer. 
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A.  Well,  actually  there  probably  will  be  many  l 
problems  that  we  will  be  required  to  solve.  Appa- 
rently there  is  a  terrific  noise  given  off  by  jet  air- 
craft. There  are  certain  problems  that  we  or  the 
Government  do  not  have  the  answer  on  concerning 
the  type  of  pavement  or  the  damage  that  is  caused 
by  jet  aircraft  operating  on  runways  or  taxi- ways. 

The  Court:  That  is  the  reason  it  is  speculative. 
We  are  wasting  our  time. 

Mr.  Thomson:  Yes,  Your  Honor.  I  will  go  to 
another  subject. 

Mr.  Thomson:  Q.  Mr.  Dixon,  will  you  tell  His 
Honor  of  the  problems  involved  in  the  increased 
weights  of  aircraft  from  the  standpoint  of  the  man- 
ufacturer ? 

Mr.  Dyer:  Just  a  moment.  I  will  object  to  that. 
There  isn't  any  evidence  that  that  should  be  bind- 
ing on  TWA.  TWA  [344]  doesn't  manufacture  air- 
planes. There  is  no  showing  that  is  the  fact. 

Mr.  Thomson:  This  will  have  a  bearing,  Your 
Honor,  upon  the  question  as  to  whether  or  not  the 
advent  of  the  heavy  planes  should  be  anticipated. 
I  will  demonstrate  by  this  witness  that  it  is  neces- 
sary that  inventions  should  have  been  made  in  the 
way  of  lighter  materials,  that  inventions  should 
have  been  made  of  new  type  of  engines  developing 
very  high  horsepower  unknown  before;  that  inven- 
tion had  to  be  made  in  new  types  of  fuel  by  which 
these  planes  could  be  operated.  They  were  all  re- 
lated problems,  and  if  those  problems  as  a  whole 
had  not  been  solved  we  would  not  have  even  today 
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planes  of  100,000  pounds.  I  think  it  has  hearing 

upon  the  subject. 

Mr.  Dyer:  Your  Honor,  that  is  not  hindinf?  on 
TWA.  We  are  not  in  the  airplane  manufacturing 
business.  Moreover,  if  we  go  into  these  many  col- 
lateral questions 

The  Court:  For  the  limited  purpose,  counsel  in- 
dicated, I  will  allow  the  testimony. 

Mr.  Thomson:  Will  you  read  the  question, 
please,  Mr.  Reporter,  with  the  Court's  permission? 

Mr.  Dyer:  May  the  record  show  I  am  objecting 
to  it  on  the  ground  that  it  is  incompetent,  irrele- 
vant and  immaterial? 

The  Court:    Yes,  let  the  record  so  show.  [345] 

(Thereupon  the  Reporter  read:  ''Question:  Mr. 
Dixon,  will  you  tell  His  Honor  of  the  problems  in- 
volved in  the  increased  weights  of  aircraft  from 
the  standpoint  of  the  manufacturer?") 

A.  The  airplane  designers  determine  the  avail- 
able horsepower  available;  the  aircraft  is  then  de- 
signed around  the  horsepower.  During  the  past  20, 
25  years,  the  engines  have  come  from  the  Wright 
J-5,  which  is  around  225  horsepower,  to  the  Wright 
engine  which  is  3,000  horsepower  or  better.  The  28 
Cylinder  Ross  was  over  3,000  horsepower. 

That  has  happened  over  the  years,  as  the  result 
of  the  research  and  engineering  developed  by  the 
oil  companies  developing  gasolines  with  higher  oc- 
tane fuels  that  would  burn  smoothly  in  a  com])Us- 
tion  chamber. 

During  that  period  tlie  metallurgists  have  devel- 
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oped  various  types  of  metal  that  stood  these  temp- 
eratures and  x)3'essures,  and  it  has  been  possible  to 
develop  highpowered  engines  today  and  to  develop 
the  propellers  which  must  carry  that  particular 
load. 

The  result  of  the  power  plant  we  have  today  has 
been  something  that  was  not  anticipated  10,  15 
years  ago.  As  I  said,  we  are  from 

Mr.  Dyer :  (interposing)  Just  a  moment.  I  move 
to  strike  that  statement  on  the  ground  that  it  is 
voluntary  and  is  purely  an  opinion  and  conclusion 
as  to  what  was  or  was  not  [346]  anticipated. 

Mr.  Thomson :  An  expert  witness,  if  Your  Honor 
please,  is  entitled  to  testify  to  his  opinion  and  con- 
clusion. 

Mr.  Dyer:  I  don't  believe  this  witness  has  been 
qualified  as  an  expert  in  manufacture  of  airplanes. 
He  has  been  qualified  as  a  man  with  a  lot  of  experi- 
ence in  the  operation  of  planes. 

The  Court:  I  think  it  goes  to  the  weight  of  the 
testimony  and  I  will  allow  it  over  your  objection. 
Proceed. 

Mr.  Thomson:  Mr.  Reporter,  will  you  read  back 
a  few  words  so  that  the  witness  can  pick  up  the  con- 
text? 

(Thereupon  the  Reporter  read:  "The  result  of 
the  power  plant  we  have  today  has  been  something 
that  was  not  anticipated  10,  15  years  ago.  As  I  said 
we  are  from ") 

A.  AVell,  through  the  stimulus  of  the  inventive 
genius  of  man  and  attainments  of  mechanical  agen- 
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cies,  they  made  it  possible  to  come  out  with  vn^'mes 
of  horsepower  ratings  over  the  past  25  years  from 
225  to  as  high  as  3200,  I  believe,  on  the  Wright 
Compound,  and  up  as  high  as  3100  for  one  enK-ino. 
That  has  made  it  possible  for  the  designer  to  build 
heavier,  larger  and  faster  aircraft. 

Mr.  Thomson:     You  may  take  the  witness. 

The  Court:  It  is  now  4  o'clock.  Probably  you 
want  to  go  back  and  make  some  preparation,  and 
we  will  save  time  by  adjourning  now,  or  do  you 
wish  to  conclude  with  this  witness?   [347] 

Mr.  Dyer:  T  believe  wo  will  save  time,  consider- 
able time,  if  we  conclude  it  now  for  today. 

The  Court:    Proceed,  if  you  wish. 

Mr.  Dyer :  No,  I  said  I  believe  we  will  save  time 
if  we  will  conclude  for  the  day  at  this  time. 

The  Court:  We  will  take  an  adjournment  until 
tomorrow  morning  at  10  o'clock. 

(Thereupon  an  adjournment  was  taken  to  the 
hour  of  10  o'clock  a.m.  Friday,  September  11. 
1953.)  [348] 

The  Clerk:  Trans  World  Airlines,  Incorporated 
vs.  City  and  County  of  San  Francisco,  further 
trial. 

GEORGE  M.  DIXOX 
called  as  a  witness  on  behalf  of  the  defendants,  re- 
sumed the  stand,  previously  sworn. 

Mr.  Dyer:  If  the  Court  please,  I  have  no  ques- 
tions to  put  to  Mr.  Dixon. 

Mr.  Thomson:    I  beg  your  pardon? 
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Mr.  Dyer:  I  have  no  questions  to  put  to  Mr. 
Dixon. 

Mr.  Thomson:  That  is  all.  Mr.  Dixon,  will  you 
step  down,  please. 

(Witness  excused.) 

Mr.  Thomson:    Mr.  Messersmith. 

HAROLD  MESSERSMITH 

was  recalled  as  a  witness  on  behalf  of  the  defend- 
ants, resinned  the  witness  stand,  previously  sworn. 
The  Clerk:     Harold  Messersmith  to  the  stand, 
heretofore  sworn. 

Direct  Examination 

Mr.  Thomson:  Q.  Mr.  Messersmith,  you  were 
asked  by  Mr.  Dyer  as  to  whether  or  not  the  bidding 
was  by  way  of  competitive  [349]  bid  in  the  trans- 
action of  October  1942  as  to  TWA.  I  want  to  ask 
you  further  in  that  connection  what  the  element 
of  competition  in  the  bid  was? 

Mr.  Dyer:  I  will  object  to  that  upon  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 
The  fact  is  there  were  bids  and  that  was  the  legal 
procedure  called  for  by  the  City. 

Mr.  Thomson:  I  think  this  is  in  response  to 
counsel's  interrogation  on  that  subject.  It  is  rather 
deceptive  if  you  simply  stop  with  the  statement  that 
it  was  a  competitive  bid.  I  will  demonstrate  by  this 
witness 

The  Court :  You  may  develop  the  facts,  whatever 
they  are.  The  objection  will  be  overruled. 
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Mr.  Thomson:  Q.  Will  yon  stato  wliat  the  ele- 
ment of  competition  was  in  the  bidding? 

A.  The  biddable  item  was  Hangar  No.  4.  That 
is  a  hangar  that  cost  approximately  $50,000.  The 
City  had  the  hangar  constructed  with  its  funds. 

Q.  And  the  bidding  was  limited  to  occupancy  of 
Hangar  No.  4?  A.    Yes. 

Q.  Were  these  various  provisions  incorporated 
in  this  document  for  common  use  facilities  involved 
in  the  bidding?  A.     No. 

Mr.  Thomson:    You  may  take  the  witness.  [350] 

Cross  Examination 

Mr.  Dyer:  Q.  The  City  did  call  for  bids  for 
that  property,  did  it  not? 

A.    Yes,  for  the  exchisive  use  of  Hangar  No.  4. 

Q.    And  it  advertised  for  those  bids,  did  it  not? 

A.    Yes. 

The  Court :    Pardon  me ;  what  is  the  question  ? 

Mr.  Dyer:  And  it  advertised  for  those  bids,  did 
it  not?  A.    Yes. 

Mr.  Dyer:  Q.  Similarly,  had  it  advertised  for 
bids  in  the  other  leases  executed  about  that  time 
with  airlines? 

A.     One   other   lease   at   that   time— about   that 

time. 

Q.  Now,  Mr.  Messersmith,  I  am  going  to  show 
you  this  document  attached  to  the  lease  of  Oc- 
tober 1,  1942,  which  is  a  resolution  of  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Fran- 
cisco approved  November  3,  1942  and  entitled  "Res- 
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olution  confirming  lease  of  certain  property  at  the 
San  Francisco  Airport  to  Trans  Continental  & 
Western  Air,  Resolution  No.  2966."  Would  you 
please  read  the  ''whereas"  paragraph  of  that  reso- 
lution ? 

A.  "Whereas,  pursuant  to  Ordinance  No.  1736, 
Series  of  1939,  the  Director  of  Property  advertised 
in  the  official  newspaper  that  bids  or  offers  would 
be  received  by  him  on  September  4,  1942,  for  leas- 
ing certain  city-owned  land  at  the  San  Francisco 
[351]  Airport  together  with  certain  airport  privi- 
leges and  facilities.  Said  land  is  situated  in  the 
County  of  San  Mateo,  State  of  California,  and  is 
more  particularly  described  as  follows:" 

Now  the  description  is  quite  lengthy  and  it  refers 
exclusively  to  the  Hangar  No.  4  which  I  just  men- 
tioned. 

Q.  That  refers  to  land  and  facilities,  does  it 
not?  Have  you  finished  with  if? 

A.  It  states  "for  leasing  certain  city-owned  land 
at  the  San  Francisco  Airport  comma  together  with 
certain  airport  privileges  and  facilities." 

Q.  Yes.  And  that  was  the  resolution  of  the 
Board  of  Directors  confirming  the  1942  lease? 

Mr.  Thomson:  You  mean  the  Board  of  Super- 
visors. 

Mr.  Dyer :  Board  of  Supervisors ;  pardon  me,  we 
are  dealing  with  a  mimicipal  corporation. 

If  the  Court  please,  Mr.  Thomson  has  agreed  to 
stipulate  to  the  validity  of  a  photostatic  copy  of  an 
advertisement  for  bids  for  the  leasing  of  certain 
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lands  at  the  San  Francisco  Airi)oi't  with  i-cfcrcncc 
to  this  lease.  I  have  before  me  this  photostatic 
document  which  is  entitled  "Authorizing  Director 
of  Property  to  solicit  bids  for  leasing  of  ceHain 
lands  at  the  San  Francisco  Aii-port,  San  Mat<'<> 
County,  No.  775,  Ordinance  No.  blank.  Series  of 
1939." 

I  wish  to  read  into  the  record  this  sentence  which 
[352]  appears  in  the  advertisement: 

"Together  with  the  rights  and  privileges  of  using 
the  facilities  of  the  San  Francisco  Airport  for  the 
operation  of  aircraft." 

Mr.  Thomson:  Is  there  a  reference  in  the  call 
for  bids  "pursuant  to  the  terms  of  a  certain  lease"? 
That  has  been  our  practice. 

Mr.  Dyer :  This  is  a  document  which  is  attached 
to  a  letter  received  from  the  office  of  the  Controller 
of  the  City  and  County  of  San  Francisco  and  di- 
rected to  Mr.  John  O'Toole,  City  Attorney,  dated 
December  3,  1940. 

Mr.  Thomson:    I  didn't  ask  you  that:  pardon  me. 

Mr.  Dyer:    I  was  getting  to  that. 

Mr.  Thomson:  It  has  been  the  usual  practice 
in  the  call  for  bids  to  refer  to  a  certain  proposed 
lease  available  for  inspection  by  the  respective 
])idders. 

Mr.  Dyer:  Your  Honor,  I  think  I  should  state 
at  this  time  that  I  do  not  wish  to  mislead  the  Court. 
I  was  under  the  impression  that  this  advertisement 
that  I  was  referring  to  referred  to  the  TWA  lease. 
I  see  here  that  this  is  a  reference  to  the  United 
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Air  Lines  lease;  but  that  is  only  the  last  quotation 
I  read  to  the  Court,  and  the  quotation  that  I  first 
read  there  was  from  the  resolution  that  also  refers 
specifically  to  the  TWA. 

Mr.  Thomson:  Let's  start  in  again  on  this  TWA 
lease.  [353]  Do  you  want  to  offer  the  resolution  of 
the  Board  of  Supervisors'? 

Mr.  Dyer:  I  will  offer  the  resolution  of  the 
Board  of  Supervisors  in  evidence,  sir.  It  is  attached 
to  the  lease  which  is  attached  as  a  document  as  an 
exhibit  to  our  complaint. 

Mr.  Thomson:  It  is  part  of  the  exhibit  to  the 
complaint,  yes. 

Mr,  Dyer:    May  it  be  deemed  admitted,  counsel? 

Mr.  Thomson:  That  is  correct;  I  will  so  stipu- 
late ;  it  may  be  deemed  admitted  in  evidence. 

Mr.  Dyer:  Q.  It  is  correct,  is  it  not,  Mr.  Mes- 
sersmith, that  in  the  lease  with  reference  to  the 
United  that  there  was  a  specific  advertisement  for 
the  leasing  of  land  and  facilities,  isn't  that  so,  to 
the  best  of  your  knowledge  and  recollection? 

Mr.  Thomson:  This  relates  now  to  what  the 
call  for  bids  says. 

Mr.  Dyer:     All  right. 

Mr.  Thomson:  Have  you  the  call  for  bids  on  the 
TWA  lease? 

Mr.  Dyer:  I  am  quite  certain,  Mr.  Thomson, 
that  the  call  for  bids  is  contained  in  the  TWA 
files.  I  do  not  have  it  in  court. 

Mr.  Thomson:  I  wonder  if,  subject  to  future 
correction,  you  could  for  the  time  being  stipulate 
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that  the  call  for  bids  [354]  for  the  lease  that  ulti- 
mately was  awarded  to  TWA  contained  a  reference 
to  a  proposed  lease?  That  has  been  our  practice. 
I  surmise,  subject  to  correction,  that  there  was  a 
reference  in  the  call  for  bids  to  a  proposed  lease. 
I  think  we  could  enter  into  that  stii)ulation  now 
and  check  the  records  and  correct  it  if  necessary  at 
a  later  time. 

Mr.  Dyer:  I  can't  stipulate,  Mr.  Thomson,  be- 
cause I  do  not  recall  examining  that  document.  I 
have  no  present  recollection  whatever. 

Mr.  Thomson:  If  this  trial  continues  much  fur- 
ther I  may  have  the  opportunity  to  get  the  Director 
of  Property  Available  and  get  the  copy  of  the  call 
for  bids. 

The  Court:  Q.  Are  you  familiar  with  the  lease 
they  were  discussing?  A.    Yes,  I  am. 

Q.  Are  you  prepared  to  say  what  the  language 
is,  if  you  know? 

Mr.  Thomson:  His  Honor  refers,  Mr.  Messer- 
smith, to  what  I  just  mentioned :  the  calls  for  bids. 

The  Court:    Q.     The  call  for  bids. 

A.  To  my  recollection  the  biddable  item  was  the 
amount  to  be  paid  on  the  hangar  premises. 

Mr.  Thomson :  Q.  To  your  best  recollection  did 
the  call  for  bids  so  indicate? 

A.     To  my  recollection  it  did. 

Mr.  Dyer:  Q.  And  the  resolution  of  the  Board 
of  [355]  Supei^dsors  confirming  the  lease  and  au- 
thorizing the  lease  specifically  referred  to  the  facili- 
ties as  read  by  you,  is  that  correct? 


564  Trans  World  Airlines,  Inc.,  vs. 

(Testimony  of  Harold  Messersmith.) 

A.  Yes,  it  included  the  schedule  of  rates  that 
were  in  effect  at  that  time. 

Mr.  Thomson:  Q.  Is  it  your  recollection,  Mr. 
Messersmith,  that  a  lease  was  in  the  first  instance 
prepared  and  that  the  call  for  bids  upon  this  pro- 
posed lease,  already  prepared,  mentioned  the  pro- 
posed lease,  and  the  proposed  lease  as  drawn,  be- 
fore any  bids  were  received,  enumerated  these  vari- 
ous items  and  charges  for  common  use  facilities? 

A.    Yes. 

Mr.  Thomson :    I  think  that  is  sufficient. 

Mr.  Dyer:  Yes;  I  am  content  to  stand  on  the 
resolution  of  the  Board. 

Mr.  Thomson:  I  am  content  to  stand  on  this  call 
for  bids  and  the  language  for  leasing  property. 

Q.  The  biddable  item  solely  was  the  rental  for 
the  hangar  space;  that  was  all  that  was  bid  on? 

A.    Yes. 

The  Court:  I  think  it  is  important.  If  there  is 
any  question  about  it,  you  had  better  clear  it  up. 

Mr.  Dyer:  I  can  say  this.  Your  Honor:  That  I 
have  initiated  an  attempt  to  discover  that  document, 
the  cost  of  bids,  and  if  I  receive  it,  I  will  make  such 
information  as  may  be  there  available  to  the  Court. 

Mr.  Thomson :  I  will  send  over  for  it  now,  Your 
Honor,  if  we  may  have  some  time. 

The  Court:     Very  well. 

Mr.  Thomson:  That  is  all  I  have,  Mr.  Messer- 
smith. Have  you  finished  with  your  cross  examin- 
ation ? 

Mr.  Dyer:    Yes. 
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Mr.  Thomson:    That  is  all,  Mr.  Messersmith. 
(Witness  excused.) 

The  defendants  and  cross-complainants  rest,  if 
Your  Honor  please. 

The  Defendants  Rested. 

Mr.  Dyer:     I  will  call  Mr.  Andrews. 

HENRY  G.  ANDREWS 

called  as  a  witness  for  the  plaintiff  and  cross-de- 
fendant in  rebuttal,  previously  sworn. 

The  Clerk:  Henry  G.  Andrews  to  the  stand; 
heretofore  sworn. 

The  Court:    You  have  already  been  swoni. 

Mr.  Thomson:  If  the  Court  please,  for  the  pur- 
pose of  [357]  simplification  of  the  record,  I  move 
to  strike  the  testimony  relating  to  the  United  lease 
that  covmsel  inadvertently  presented. 

The  Court:    It  may  go  out. 

Direct  Examination 

Mr.  Dyer:  If  the  Court  please,  at  pa2:e  186  of 
the  record,  the  Public  Utilities  Annual  Report,  that 
is  the  report  of  the  San  Francisco  Public  Utilities 
Commission,  for  the  fiscal  year  1936-1937  was  iden- 
tified by  Mr.  Messersmith.  At  this  time  I  should  like 
that  document  to  be  identified,  marked  for  identifi- 
cation, and  the  portion  thereof  extending  from 
page  155  to  page  182  be  received  in  evidence. 

Mr.  Thomson:  Are  you  waiting  for  me  to  siiy 
something  ? 
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The  Court:  He  is  offering  this  in  evidence  and 
I  do  not  know  what  it  is. 

Mr.  Thomson :    May  I  see  it  briefly  % 

Mr.  Dyer:  It  is  the  '36-'37  report  of  the  Public 
Utilities  Commission. 

Mr.  Thomson:  This  was  previously  marked  for 
identification.  You  have  made  your  offer.  I  have  no 
comment.  I  never  stipulate  to  anything  going  into 
evidence;  it  isn't  my  practice. 

The  Court:    Let  it  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  19  marked  for 
identification, [358] 

The  Court:  So  the  record  is  clear  on  this  in  the 
transcript,  summarize  that  and  in  some  way  iden- 
tify it. 

Mr.  Dyer:  Yes,  sir.  On  page  186  of  the  tran- 
script when  Mr.  Messersmith  was  on  the  stand 
under  cross  examination,  I  put  to  him  questions 
concerning  his  contemplation  of  the  nature  of  the 
weight  of  planes  that  would  come  into  use  there- 
after, and  at  that  time  I  showed  to  him  a  picture 
of  a  prototype  4-engined  plane  with  the  markings 
"TWA"  on  the  wing  and  asked  him  to  identify  it, 
and  he  said  it  was  a  plane  that  was  contemplated 
to  carry,  I  believe,  33  passengers,  and  various  tes- 
timony appears  in  that  regard  at  that  x)oint,  about 
page  186,  concerning  this  exhibit. 

The  Clerk:  And  Plaintiff's  Exhibit  20  admitted 
and  filed  in  evidence. 
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(Thereupon  Report  for  fiscal  year  ]93f)-1937 
referred  to  above  was  marked  Plaintiff's  Ex- 
hibit No.  19  for  identification  only.) 

(Thereupon   chapter   of   report   referred   to 
above  was  marked  Plaintiff's  Exhibit  No.  20 
and  admitted  into  evidence.) 
Mr.  Dyer:     Q.     Mr.  Andrews,  with  reference  to 
the  subject  of  the  weight  of  planes,  have  you  had 
occasion  to  follow  during  your  connection  with  the 
air  carriers  the  weight  of  planes  that  were  cominj^ 
into  use  in  the  aviation  business? 
A.    Yes,  sir. 

Q.  You  testified  on  direct  that  you  were  the 
chief  [359]  negotiator  of  the  1942  lease  for  TWA 
and  that  for  a  period  of  some  time  prior  to  Oc- 
tober 1,  1942,  you  had  various  discussions  with  Mr. 
Doolin,  the  manager  of  the  Airport? 
A.    Yes,  sir. 

Q.     Did   any   of   those    discussions   concern   the 
weight  of  planes'? 

A.     Most  of  them  discussed  the  wei.dit  of  planes 
in  one  form  or  another. 

Q.     And  approximately  when  did  these  discus- 
sions take  place? 

A.     Well,  they  were  had  at  various  times,  from, 
oh,  say  the  early  part  of  1938  to  the  time  of  tlie 
conclusion  of  the  contract. 
Q.    In  1942?  A.    1942. 

Q.    What  type  and  weights  of  planes  were  dis- 
cussed wdth  Mr.  Doolin  during  that  ]ieriod  ? 

A.    We  discussed  the  ones  that  were  then  in  use, 


568  Trans  World  Airlines,  Inc.,  vs. 

(Testimony  of  Henry  Gr.  Andrews.) 
and  those  that  were  in  course  of  construction  and 
their  use  was  a  certainty  in  the  very  near  future, 
and  the  prospects  of  those  that  would  come  into 
use  in  the  course  of  years  to  come.  | 

Q.     Specifically  what  weights  were  mentioned?     ] 

A.  The  basic  weights  of  planes  then  in  use,  or^ 
rather  the  general  weight,  was  around  25,200 
pounds,  which  applied  to  the  DC-3 ;  and  the  Boeing 
307  was  in  course  of  construction,  and  which  we 
hoped  to  put  in  service  within  a  very  short  time, 
had  a  gross  weight  of  54,000  pounds.  Then  the 
DC-4,  which  [360]  was  then  being  constructed  and 
in  its  experimental  stage,  we  did  have  the  exact 
figures  on  the  weights  of  it,  but  we  surmised  they 
would  be  60,000  pounds  and  better.  It  afterwards 
turned  out  to  be  71,800  pounds.  We  estimated  with 
the  growth  of  planes  from  the  past  history  up  to 
the  time  that  this  lease  would  terminate  in  20 
years'  time,  that  they  would  be  in  excess  of  200,000 
pounds  or  more. 

Q.  Mr.  Andrews,  there  has  been  a  great  deal  of 
discussion  concerning  the  Boeing  Stratoliner  which 
was  put  in  use  in  April  of  1945.  I  show  you  this 
picture.  What  does  it  purport  to  represent? 

A.     That  is  the  Boeing  Stratoliner  as  we  named  it. 

Q.     That  is  the  plane  we  have  been  talking  about? 

A.  The  Boeing  307,  to  be  more  exact  in  the 
model  number. 

The  Court:     That  is  1945? 

A.    Yes,  sir. 

The  Court :    What  is  the  weight  of  that  plane  ? 
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A.  The  plane  is  54,000  pounds  as  used  in  com- 
mercial service.  It  exceeded  that  in  military  service. 

Mr.  Dyer:  May  this  be  marked  and  received  in 
evidence  *? 

The  Court:    Let  it  be  admitted  in  evidence. 
The  Clerk:     Plaintiff's  Exhiliit  21  admitted  and 
filed  in  evidence. 

(Whereupon  photograph  referred  to  above 
was  marked  Plaintiff's  Exhibit  No.  21  and  ad- 
mitted into  evidence.)  [361] 

The  Court:    Q.     Is  that  a  passenger  plane? 

A.    Yes,  sir. 

Q.    It  carried  freight  as  well  ? 

A.  Not  to  any  great  extent.  They  were  for 
freight  planes  during  the  war.  The  Army  took  them 
over  from  us  at  the  start  of  the  war  and  they  were 
used  to  ferry  personnel  over  there.  It  was  one  of 
those  that  carried  President  Roosevelt  across  the 
ocean  on  his  first  trip  over  there. 

Mr.  Dyer:  Q.  Mr.  Andrews,  did  you  discuss 
that  plane  with  Mr.  Doolin  prior  to  the  time  the 
lease  was  executed? 

A.    You  are  referring  to  the  Boeing  307? 

Q.  I  am  referring  to  the  Boeing  Stratoliner; 
I  am  entirely  unfamiliar  with  the  Boeing  number. 

A.  Yes,  sir,  that  was  very  thoroughly  discussed, 
and  I  am  sure  Mr.  Doolin  had  a  ride  in  it  prior  to 
the  execution  of  the  lease. 

Mr.  Thomson:    What  was  that?  I  didn't  hear. 

A.     I  said,  it  was  very  thoroughly  discussed  and 
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I  am  sure  Mr.  Doolin  had  a  ride  in  the  plane  prior 

to  the  execution  of  the  lease. 

Mr.  Dyer:  Q.  Where  were  the  Boeing  Strato- 
liners  manufactured,  Mr.  Andrews? 

A.     In  Seattle. 

Q.  Do  you  have  any  recollection  of  when  the 
first  Boeing  Stratoliner  landed  at  the  San  Fran- 
cisco Airport?  [362] 

A.     In  the  first  months  of  1940. 

Q.  In  other  words,  the  Boeing  Stratoliner 
landed  at  the  San  Francisco  Airport  at  least  two 
years  before  the  execution  of  the  lease;  is  that  cor- 
rect? A.    Yes,  sir. 

Q.  How  many  landed  at  the  San  Francisco 
Airport  about  that  time? 

A.  There  was  six  of  those  planes  ferried  from 
Seattle  to  San  Francisco  for  use  by  TWA.  The 
first  one  that  was  ferried  down  was  stopped  for 
short  flights  for  TWA  personnel  and  a  few  of  the 
Airport  employees.  Then  on  several  occasions  after 
that  within  the  year  1940  they  were  brought  here 
for  publicity  flights  carrying  various  City  and 
Chamber  of  Commerce  officials. 

Q.    We  will  return  to  that,  Mr.  Andrews. 

Did  you  have  anything  to  do  with  piloting  a 
Boeing  Stratoliner  into  San  Francisco? 

A.    Yes,  sir. 

Q.    When? 

A.     That  was  on  June  6th,  1940. 

Q.  Mr.  Andrews,  how  are  you  able  to  so  pre- 
cisely fix  that  date? 
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A.    With  my  pilot's  logbook. 

Q.    Will  you  produce  that  document? 

A.  Yes,  sir.  This  is  the  entry  referred  to  (in- 
dicating).  [363] 

Q.  I  hand  you  this  document  that  you  have  re- 
ferred to,  Mr.  Andrews.  Will  you  please  explain  its 
content  to  His  Honor  and  what  it  purports  to  show  ? 

A.  Each  licensed  pilot  is  required  to  keep  a 
record,  a  log,  of  his  actual  flying  time,  and  it  must 
be  certified  to  and  presented  for  renewal  of  H- 
censes.  This  is  the  log  which  I  kept  at  that  tune 
which  covers  the  period  from — outside  of  the  sum- 
mary at  the  start — from  October,  1934,  to  December, 
1940.  The  entries  show  the  date  of  a  flight,  the  type 
of  plane  and  license  number  or  some  identification; 
the  niunber  of  engines,  kind  of  engines,  where  from 
and  where  to,  and  the  amount  of  time  consumed  on 
the  flight. 

Q.  Mr.  Andrews,  you  referred  to  the  fact  that 
you  piloted  a  Boeing  Stratoliner  into  the  San 
Francisco  Airport  on  June  6th,  1940.  Would  you 
state  to  His  Honor  the  entries  that  you  have  in 
that  Logbook  before  you  concerning  that  flight  and 
that  landing  at  San  Francisco? 

A.  This  book  shows  that  on  the  6th  of  June, 
1940,  type  of  plane  Boeing  307,  NC  No.  19909, 
having  four  cyclone  engines,  was  flo\Yn  from  Seattle 
to  San  Francisco,  consumed  time:  4  houi-s  and  6 
minutes. 

The  Court:    What  is  the  time  now? 

A.    Four  hours  six  minutes. 
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Mr.  Dyer:  I  will  ask  that  this  document  be 
marked  for  identification  and  I  will  also  offer  it  in 
evidence.   [364] 

The  Court:    Let  it  be  admitted  and  marked. 

The  Clerk:    Plaintiff's  Exhibit  22  admitted  and! 
filed  in  evidence. 

(Thereupon  pilot's  logbook  referred  to  above 
was  marked  Plaintiff's  Exhibit  No.  22  and  ad- 
mitted into  evidence.) 

Mr.  Dyer:  Q.  Mr.  Andrews,  as  I  recall,  you 
mentioned  Boeing  Stratoliners  after  they  passed 
through  San  Francisco  were  brought  back  here  for 
sightseeing  and  publicity  purposes? 

A.    Yes,  sir. 

Q.  How  many  were  brought  back  for  that  pur- 
pose? 

A.    I  have  a  distinct  recollection  of  twice. 

Q.     Of  two? 

A.  Of  two  of  them  that  were  brought  back  on 
different  dates. 

Q.     On  how  many  days? 

A.  On  two  different  dates,  I  have  a  distinct  rec- 
ollection. 

Q.  Can  you  state  what  year  that  was  to  the  best 
of  your  recollection? 

A.     It  was  in  1940. 

Q.  Will  you  describe  what  use  was  made  of  the 
Stratoliners  when  they  landed  at  San  Francisco? 
— at  that  time? 

A.  They  took  various  personalities  from  the 
City,  Chamber  of  Commerce,  City  officials  and  so 


City  and  County  of  San  Francisco,  et  al       573 

(Testimony  of  Henry  G.  Andrews.) 
forth  for  short  rides  over  the  Bay  Area,  taking  off 
and  landing  from  the  Airport,  probably  a  dozen 
such  flights  on  each  occasion. 

Q.     Did  you  participate  in  any  of  those  flights? 

A.  Only  from  a  supervisory  capacity  in  the  op- 
eration of  the  flights.  I  can  recall  the  captains  of 
those  two  flights  if  you  so  desire. 

Q.     Do  you  recall  the  names  of  the  captain? 

A.     Captain  Morehouse  and  Captain  Bryant. 

Q.  When  did  the  Stratoliners  first  go  into  com- 
mercial service  for  TWA?  A.    Tn  1940. 

Q.     Two  years  before  the  lease? 

A.    Yes,  sir. 

Q.  Did  you  discuss  that  fact  at  all  with  Mr. 
Doolin?  A.     Quite  frequently. 

Q.  What  was  the  substance  of  those  conversa- 
tions ? 

A.  I  was  asked  by  him  as  to  when  T  would  per- 
mit, how  many,  and  so  on,  San  Francisco  to  have 
that  service. 

Q.     Anything  else  said  about  that  subject? 

A.  Well,  about  the  desirability  of  having  them 
fly  into  San  Francisco  and  that  he  would  like  to 
see  the  Airport  have  such  service. 

Q.  With  reference  to  the  subject  of  weight  of 
planes,  did  you  ever  discuss  the  escalation  clause 
in  the  lease  with  Mr.  Doolin? 

A.     That  was  a  very  thoroughly  discussed  clause. 

Q.  What  was  the  subject  of  those  discussions 
with  reference  to  the  weight  of  planes?  [366] 

A.     I  was  a  little  scotch,  probal)ly,  in  the  first 
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negotiations,  but  I  wanted  a  flat  rate  per  landing 

regardless  of  size. 

Mr.  Thomson :  I  think,  counsel,  what  the  witness 
is  now  testifying  to  is  merely  repetition  of  his  first 
testimony.  I  take  it  that  what  you  are  seeking  to 
elicit  from  this  witness  now  is  some  special  dis- 
cussion with  reference  to  weights  of  planes  only. 
Your  question  indicated  that. 

Mr.  Dyer:    Yes,  it  was  so  worded. 

Mr.  Thomson :  The  witness  is  doing  nothing  now 
but  reiterating  his  testimony  on  direct  examination. 

Mr.  Dyer:    I  don't  believe  so,  sir. 

Mr.  Thomson:  That  is  all  he  is  talking  about  at 
this  time. 

Mr.  Dyer:  This  is  going  to  the  subject  of  the 
weight  of  planes.  I  thought  this  merely  was  pre- 
liminary. 

Mr.  Thomson:  I  ask  that  the  witness  be  cau- 
tioned to  respond  to  the  question  which  involved 
the  weight  of  planes.  That  is  the  only  subject  coun- 
sel was  able  to  go  into  by  way  of  rebuttal.  This 
witness  has  already  testified  along  the  same  line  is 
now  testifying;  he  is  simply  repeating  his  testi- 
mony on  direct. 

Mr.  Dyer:    May  the  witness  proceed"? 

The  Court :  I  think  you  went  into  it  fully.  How- 
ever, I  hope  you  conclude. 

Mr.  Dyer:  Q.  All  right.  You  did  discuss  escala- 
tion with  reference  to  weight  of  planes? 

A.    Yes,  sir.  [367] 

Q.     Now,  with  reference  to  the  escalation  clause 
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what  if  anything  was  said  concerning  the  necessity 

of  that  clause  to  take  care  of  the  future  weights  of 

planes? 

A.  Will  you  make  that  question  just  a  littlf  hit 
clearer  ? 

Q.  Yes.  What  if  anything  was  said  hy  you  oi-  l)y 
Mr.  Doolin  concerning  the  necessity  of  that  clause 
to  take  care  of  the  contemplated  weights  of  planes? 

Mr.  Thomson:  If  your  Honor  please,  I  want  to 
renew  my  objection  and  reiterate  my  objection 
which  I  previously  made  during  plaintiff's  case  in 
chief. 

There  appears  to  be  a  complete  written  contract 
between  the  parties,  and  your  Honor  made  a  ruling 
subject  to  motion  to  strike.  I  want  my  objection  to 
be  interposed  that  this  \iolates  the  parol  evidence 
rule.  And  will  it  he  permitted  by  your  Honor  and 
understood  by  counsel  that  my  objection  goes  to  this 
whole  line  of  testimony? 

Mr.  Dyer:  Your  Honor,  one  of  the  issues  raised 
by  the  defendants  in  this  case  is  that  there  was  no 
contemplation  in  the  minds  of  the  parties  that 
planes  would  ever  exceed  25,000  gross  take-off 
weight. 

The  Court:    As  a  matter  of  law,  I  am  limited  to 

the  contract  itself,  am  I  not? 

Mr.  Dyer:    Not  on  this  issue,  sir. 

The  Court:  I  think  so.  So  that  I  will  di^-ulire 
my  state  of  mind  now  so  that  you  may  know  it  and 
take  advantage  of  [368]  it  if  you  ^^4sh,  so  that  your 
legal  rights  are  protected. 
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Mr.  Dyer :  May  I  make  an  offer  of  proof  on  that 
sir? 

The  Court:     Yon  may. 

Mr.  Dyer :  Mr.  Andrews  would  testify  in  response 
to  questions  put  to  him  and  to  which  objection  had 
been  made  that  in  1942  he  discussed  the  fact  that 
Boeing  Stratoliners  were  coming  into  commercial 
service;  that  Mr.  Andrews  wished  that  a  flat  rate 
for  the  use  of  planes  be  included. 

The  Court:  So  the  record  is  clear,  we  had  better 
have  that  clause  that  we  are  discussing,  then. 

Mr.  Dyer:  Yes,  sir.  I  am  referring  specifically 
now  to  the  paragraph  included  on  page  6  of  the 
lease  of  October  1,  1942,  the  last  paragraph  on  that 
page. 

The  Court:    Read  it. 

Mr.  Dyer :    Which  states  as  follows : 

"The  foregoing  fees  shall  apply  to  schedules  that 
shall  be  flown  by  aircraft  not  exceeding  25,500 
pounds  of  standard  gross  weight.  With  respect  to 
any  scheduled  trip  departure  on  which  aircraft  ex- 
ceeding 25,500  standard  gross  weight  are  scheduled 
by  the  lessee  to  be  operated,  the  monthly  fee  for 
that  scheduled  trip  departure  shall  be  increased  by 
$1.00  for  each  one  thousand  pounds  of  such  excess 
weight.  (500  pounds  or  any  major  part  of  one  thou- 
sand poimds  to  be  counted  as  [369]  if  a  whole  one 
thousand  pounds,  and  any  smaller  part  to  be  dis- 
regarded.) The  excess  payment  is  to  be  computed 
on  the  basis  of  one  aircraft." 

This  witness  would  testify  that  he  discussed  that 
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clause  with  Mr.  Doolin,  and  that  this  witness,  Mr. 
Andrews,  representing  TWA,  wished  a  flat  rate 
because  he  contemplated  those  planes  coming  into 
use;  and  that  Mr.  Doolin  adverted  to  the  fact  that 
it  was  contemplated  that  heavier  planes  would  come 
into  commercial  service,  and  that  therefore  he 
wished  to  put  into  the  lease  an  escalation  provision 
providing  for  an  excess  charge  in  the  event  those 
planes  in  excess  of  25,500  pounds  came  into  com- 
mercial service. 

May  I  also  state  that  this  offer  is  made  to  meet 
and  refute  that  portion  of  the  answer  of  defendant 
appearing  on  paragraph  2,  line  23,  of  the  answer 
and  cross-complaint,  and  extending  to  line  29,  which 
states  as  follows: 

''In  this  connection  these  defendants  further  al- 
lege that  there  was  not  on  said  date "  referring: 

to   October  1st,   1942,  " any  conception   in  the 

minds  of  any  officers  or  representatives  of  either  of 
the  parties  to  said  document  of  purported  lease  that 
commercial  aircraft  would  ever  within  the  pur- 
ported term  of  said  purported  lease  exceed  to  any 
substantial  extent  said  maximum  permissible  take- 
off weight."  [370] 

The  Court:     Is  that  all  from  this  witness? 

Mr.  Dyer:     Sir? 

The  Court:  Is  that  all  from  this  witness? 

Mr.  Dyer:  No,  sir.  Your  Honor,  I  take  it  that 
the  offer  of  proof  was  rejected? 

The  Court:    I  will  sustain  the  objection. 

Mr.  Dvor:     Q.     Mr.  Andrews,  ps  I  rocpll  your 
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testimony  you  were  at  the  San  Francisco  Airpo 

until  December  of  1942,  is  that  correct? 

A.     December  1942,  yes,  sir. 

Q.  Yes.  Now,  what  types  of  military  planes  and 
of  what  weights  used  the  Airport  during  the  time 
of  your  tenure  at  the  San  Francisco  Airport? 

A.  The  actual  weights  under  military  status,  I 
can  only  compare  them  with  the  commercial  ver- 
sion of  those  types  of  planes. 

The  P-38  was  a  twin-engine  pursuit  type  of  plane 
which  was  in  general  use  there  by  the  Military.  Also, 
I  believe  it  was  termed  the  P-51  pursuit  plane. 
There  were  on  several  occasions  the  military  ver- 
sion of  the  DC-4,  which  is  a  C-54,  I  believe,  under 
their  classification,  landed  at  the  Airport,  discharged 
military  personnel  at  the  ramp. 

Q.  Approximately  how  heavy  a  plane  was  the 
0-54? 

A.  As  we  use  it  in  commercial  service,  71,800 
pounds. 

Q.    From  your  knowledge  of  the [371] 

Mr.  Thomson:  Could  that  be  identified  as  to  year? 

Mr.  Dyer :     Yes. 

Mr.  Dyer:  Q.  Will  you  identify  the  use  of  the 
Airport  by  the  C-54's  as  to  year,  Mr.  Andrews? 

A.     1942. 

Q.  Yes.  From  your  knowledge  of  planes,  as  a 
general  matter  were  the  weights  of  military  aircraft 
heavier  or  lighter  than  similar  aircraft  of  the  same 
type  used  by  commercial  airlines? 

A.     Heavier. 
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Q.    What  is  the  basis  of  your  conclusion,  sir? 

A.  The  Military  do  not  maintain  the  same  safety 
standards  that  the  commercial  operator  does,  and 
they  operate  them  in  military  service  without  the 
same  safety  precautions  as  to  weif,^ht,  performance, 
and  so  forth. 

As  an  example  of  that,  there  are  some  military 
types  of  planes  that  will  not  meet  the  requirements 
for  a  commercial  license. 

Q.  Now,  Mr.  Andrews,  were  there  any  structures 
or  revetments  put  on  the  Airport  during  the  time 
of  your  tenure  there  by  the  Military? 

A.    Yes. 

Q.    What  is  a  revetment? 

A.  The  ones  that  were  placed  there  were  an 
earthworks  that  were  built  up  high  enough  in  a  sort 
of  a  "U"  shape  that  [372]  a  plane  could  be  placed 
within  it  to  protect  it  against  bombing  in  case  of  a 
bombing  raid  at  the  Airport, 

Q.  And  when  were  those  placed  at  the  Air]iort 
by  the  Military? 

A.  Immediately  after  Pearl  Harbor  when  the 
Military  started  moving  planes  into  the  Airport. 

Q.  And  how  many  of  them,  approximately,  were 
on  the  Airport? 

A.  To  the  best  of  my  recollection,  there  were 
probably  20  or  30  of  them. 

The  Court:  I  now  have  a  mental  ]^\oU}vo  of  it 
myself.  Pass  along. 

Mr.  Dyer:  Q.  Where  were  these  revetments  lo- 
cated with  reference  to  the  taxi-ways  and  runways? 
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A.  They  were  so  dispersed  that  planes  could 
have  ready  access  to  the  runways,  and  in  close  prox- 
imity. 

Q.  During  the  time  you  were  at  the  San  Fran- 
cisco Airport  did  you  ever  have  any  discussions 
with  City  employees  there  concerning  revetments  ? 

A.     Yes,  sir. 

Mr.  Thomson :    I Well,  go  ahead. 

Mr.  Dyer:  Q.  With  whom  did  you  have  those 
discussions  ? 

A.  I  particularly  recall  discussions  with  a  Mr. 
Werner  who  was,  I  believe,  the  Field  engineer  at  the 
Airport. 

Q.  What  did  that  discussion  concern  with  ref- 
erence to  those  revetments? 

A.  The  weight  of  the  revetments  causing  a  pres- 
sure downward,  [373]  which  caused  the  earth  to 
press  up  under  the  rimways  and  various  other  parts 
of  the  field,  which  was  very  destructive  to  it. 

Q.  And  generally,  for  the  record,  when  did  these 
discussions  take  place? 

A.     Throughout  the  year  1942. 

Q.  Yes,  sir.  Now,  Mr.  Andrews,  when  did  you 
first  obtain  knowledge  that  the  Constellation  was 
in  production? 

Mr.  Thomson:  I  submit  that  is  incompetent,  ir- 
relevant and  immaterial,  and  would  not  be  in  any 
wise  binding  upon  the  City. 

Mr.  Dyer:  Your  Honor,  the  pleadings  are  very 
clear  that  the  City  alleges  that  there  was  no  con- 
templation in  the  minds  of  the  representatives  of 
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any  of  the  parties  that  heavy  planes  would  come 
into  use.  This  man  was  the  chief  representative  of 
TWA  at  the  time,  and  I  wish  to  find  out  what  his 
contem])]ation  was  in  connection  with  that  alle^r-i- 
tion  of  the  City.  I  think  it  directly  meets  the  issues 
in  this  case  and  directly  meets  the  issue  and  the 
evidence  which  was  adduced  by  the  City. 

The  Court:     Read  the  allegations. 

Mr.  Dyer:  This  again,  sir,  is  paragraph  2  of  the 
answer  and  cross-complaint,  of  defendant  City,  and 
others,  and  it  appears  on  page  2  of  the  pleadings, 
from  line  23  to  line  29  and  states  as  follows:  [D74] 

"In  this  connection  these  defendants  fui*ther  al- 
lege that  there  was  not  on  said  date  any  conception 
in  the  minds  of  any  officers  or  representatives  of 
either  of  the  parties  of  said  docmnent  of  puq^orted 
lease  that  commercial  aircraft  would  ever  within 
the  purported  term  of  said  purported  lease  exceed 
to  any  substantial  extent  said  maximum  permissi- 
ble take-off  weight." 

The  Court:  "Take-off  weight"?  What  does  that 
mean? 

Mr.  Dyer:  May  I  ask  the  witness  that  question, 
sir?  He  is  much  more  competent  than  I  niu  to  reply 
to  it. 

The  Court:   What  is  that? 

The  Witness:  Airplanes  are  built,  when  they  get 
to  a  large  category,  where  their  stresses  are  such 
that  the  landing  stress  is  greater  than  the  take-off 
stress,  so  that  in  landing  their  weight  is  restricted. 
It  is  necessarv  for  them  to  burn  out  n  certain  amount 
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of  fuel  or  dispose  of  it  by  dump  valves  before  land- 
ing so  that  they  come  down  to  what  we  call  a  stan- 
dard gross  weight.  | 

By  way  of  example,  on  the  DC-3,  which  has  been 
commonly  spoken  of  during  this  case,  it  had  a  24,- 
800  pound  landing  weight,  and  the  gross  take-off 
weight  was  25,200  pounds.  In  other  words,  they  had 
to  burn  out  that  amount  of  fuel  before  they  could 
land  so  that  they  wouldn't  land  at  a  weight  in  excess 
of  that,  but  they  could  take-off  with  the  [375]  25,- 
200  pounds. 

The  Court :  Would  they  burn  it  in  the  air  % 

The  Witness :  Either  that  or,  if  an  emergency, 
they  had  dump  valves  to  release  that  fuel  to  lower 
their  weight  for  the  landing. 

Mr.  Dyer :  May  I  have  the  question  read,  please  % 
Well,  I  think  I  can  rephrase  it  and  perhaps  save 
some  time. 

Mr.  Dyer:  Q.  When  did  you  first  know  of  the 
planning  of  the  Constellation? 

A.  To  the  best  of  my  recollection,  it  was  about 
1938  or  1939.  j 

Q.    During  the  course   of  your  tenure   at   San  " 
Francisco  Airport  did  you  ever  discuss  the  Constel- 
lation with  Mr.  DoolinI 

A.     Yes,  a  great  many  occasions.  | 

Q.  And  were  any  of  those  discussions  prior  to 
the  time  of  the  execution  of  this  lease  ? 

A.     Yes,  some  of  them  were,  I  believe. 

Q,  And  what  was  the  substance  of  those  discus- 
sions with  Mr.  Doolin? 
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A.  About  the  performance,  the  weight  and  com- 
petitive value  of  that  type  of  aircraft. 

Q.  What  if  anything  was  said  about  the  possi- 
bility that  the  Constellations  might  conio  into  com- 
mercial use  ? 

A.     It  was  a  foregone  conclusion  that  it  would. 

Q.  You  say  it  was  a  foregone  conclusion  ?  What 
were  the  sources  of  your  information  concerning  the 
existence  of  the  Constellation? 

A.  At  first  it  was  what  you  might  tenn  com- 
pany-restricted information  to  prevent  competition 
at  meetings  of  supervisory  personnel  in  Kansas 
City.  Afterwards,  through  various  publications  and, 
in  addition  to  that,  company  bulletins  that  were 
sent  out. 

Q.  You  refer  to  various  bulletins  and  publica- 
tions that  were  sent  out.  I  show  you  this  docimient. 
What  is  it,  Mr.  Andrews'? 

Mr.  Thomson:  I  will  ask  that  the  witness  be  in- 
structed simply  to  identify  the  document. 

A.  It  is  a  copy  of  a  magazine  which  was  in  'jen- 
eral  circulation  at  that  time. 

The  Court:   What  is  the  date  on  that?  The  date? 

The  Witness:    May  15,  1941. 

Mr.  Thomson :  I  am  going  to  object,  your  Honor, 
upon  the  same  ground  that  I  voiced  to  your  Honor 
yesterday,  that  counsel  cannot  circumvent  the  rule 
by  simply  asking  this  witness  to  read  from  the  doc- 
ument matters  of  any  sort  that  would  amount  to 
presenting  it  in  e^Hdence. 

I  may  say  to  your  Honor  I  have  a  complete  folder 
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of  various  other  types  of  documents  that  are  equally 
favorable  to  the  City,  and  we  could  be  here  for 
weeks  if  this  is  going  [377]  to  be  a  battle  of  pam- 
phlets. This  is  simply  identified  by  the  witness,  and 
I  think  that  is  as  far  as  he  can  go. 

Mr.  Dyer:  I  haven't  concluded  yet,  sir.  I  simply 
asked  him  what  it  was. 

Mr.  Thomson:    I  didn't  object  to  that. 

The  Court:     There  is  nothing  before  the  Court. 

Mr.  Thomson:  Yes.  We  will  wait  for  the  next 
question. 

The  Court:    Very  well. 

Mr.  Dyer:  Q.  Do  you  have  any  knowledge  of 
how  widely  this  publication  entitled  "American  Avi- 
ation" was  circulated  among  aviation  people  in  1941 
and  1942?        A.    Yes,  sir. 

Mr.  Thomson:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  I  ask  that  the  answer 
go  out. 

Mr.  Dyer :  I  am  laying  a  foundation,  if  your 
Honor  please. 

Mr.  Thomson :  I  don't  think  the  extent  of  the 
circulation  makes  any  difference.  The  Examiner's 
Sunday  Supplement  could  be  identified  as  widely 
circulated,  but  it  wouldn't  change  the  rules  of  evi- 
dence. 

Mr.  Dyer:    All  right,  I  will  change  it.  j 

Mr.  Dyer:  Q.  Did  you  ever  see  a  copy  of  this 
magazine,  American  Aviation,  in  Mr.  Doolin's  of- 
fice, at  the  San  Francisco  Airport  in  1941  or  1942? 
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Mr.  Thomson:  I  object  to  the  ciucstion  as  incom- 
petent, irrelevant  and  immaterial.  [378] 

The  Court:  He  may  answer.  Objection  is  over- 
ruled. Did  you? 

A.    Yes,  sir. 

Mr.  Dyer:  Q.  Did  you  have  any  knowledc:e  of 
the  existence  of  this  document,  American  Aviation, 
in  1941? 

A.    Yes,  sir.  I  have  a  subscription  to  it. 

Q.  What  does  this  document  refer  to,  Mr.  An- 
drews ? 

Mr.  Thomson:  If  your  Honor  please,  T  think 
that  question  is  objectionable  upon  the  £^ounds  I 
have  indicated. 

The  Court:  I  will  sustain  the  objection.  We 
w^ould  be  here  for  considerable  more  time. 

Mr.  Dyer :  Your  Honor,  may  I  make  an  offer  of 
proof,  briefly,  on  this,  and  may  I  indicate  the  pur- 
pose of  the  offer  I 

The  Court:     Proceed. 

Mr.  Thomson:  I  don't  think  this  is  a  \m^]wv 
subject  for  an  offer  of  proof. 

Mr.  Dyer:  I  believe  it  is.  It  2:oes  directly  to  the 
issue  that  the  representative  of  TWA  and  the  rep- 
resentative of  the  airline  had  in  mind  contempla- 
tion  

The  Court  (interposing:)  :  In  any  event,  you  have 
a  record  of  it. 

Mr.  Dyer:  But  not  with  reference  to  this  pre- 
cise subject  of  Constellations.  We  have  a  record  to 
some  extent,  yes,  sir,  but  I  wish  to  complete  that 
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record  with  reference    [379]   to  this  very  precise 
notation  concerning  the  indication  of  the  existence 
of  the  Constellation. 

Mr.  Thomson:  Your  Honor  please,  I  would  then 
ask  the  privilege  of  bringing  the  Court  a  huge  vol- 
ume of  periodicals  upon  which  I  will  undertake  to 
make  offers  of  proof,  which  will  probably  occupy 
a  couple  of  days  at  least. 

The  Court:  You  will  now  proceed,  gentlemen, 
with  this  case. 

Mr.  Dyer:    May  I  make  the  offer  of  proof,  sir? 

The  Court:    You  may. 

Mr.  Dyer:  This  witness  would  testify  that  in 
1941  he  was  a  subscriber  to  the  periodical  entitled 
"American  Aviation",  and  that  he  saw  copies  of 
this  document  in  Mr.  Doolin's  office  on  various  oc- 
casions in  1941  and  1942. 

He  would  testify  that  he  is  familiar  with  the  con- 
tents of  this  specific  document,  which  is  entitled 
*' American  Aviation,"  dated  May  15,  1941;  and  that 
he  was  familiar  with  the  facts  stated  therein,  which 
state  that  on  that  date  80  Constellation  planes  had 
been  purchased — had  been  purchased  by  TWA  and 
by  Pan  American  Airline,  40  each. 

He  would  further  testify  that  that  document 
brought  to  his  notice  and  the  notice  of  Mr.  Doolin 
the  fact  that  those  80  planes  were  then,  on  that  date, 
under  construction  at  the  Doiiglas  Aircraft  plant  in 
Santa  Monica,  California,  and  that  the  first  plane 
of  that  type  was  scheduled  for  test  [380]  flight  later 
that  year,  referring  to  1941. 
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The  Court:  Now,  will  you  indicate  the  purpose 
of  that  offer? 

Mr.  Dyer:  Yes,  sir.  The  purpose  of  this  offer  is 
to  show  that  on  the  date  the  lease  was  executed,  and 
prior  thereto,  Mr.  Doolin,  as  a  representative  of 
th(^  City,  and  Mr.  Andrews  as  a  representative  of 
TWA  had  in  contemplation  that  planes  in  excess  of 
25,000  pounds  gross  take-off  weip^ht  would  during 
the  course  of  that  lease  be  put  into  commercial 
service. 

The  Court:    Does  that  document  indicate  that? 

Mr.  Dyer:     I  believe  it  does,  sir. 

The  Court:    It  doesn't  appear  as  yet. 

Mr.  Dyer :  I  think  that  it  shows  that  on  that  date 
80  of  them  had  been  ordered  by  two  of  the  major 
airlines  which  were  serving  San  Francisco  Airpoi-t. 

The  Court :   What  relation  has  that  to  weight  ? 

Mr.  Dyer:  Your  Honor,  these  planes  are  planes 
of  94,000  pounds  gross  take-off  weight,  and  they  are 
the  heaviest 

The  Court :  This  document  you  are  trying  to  get 
into  evidence  doesn't  indicate  that,  does  it? 

Mr.  Dyer:    Yes,  it  does. 

The  Court:     Read  that  item. 

Mr.  Dyer :  There  is  a  sentence  in  the  second  page 
of  this  document  which  says,  "Gross  weight  of  the 
plane  is  [381]  37  tons."  It  also  says,  ' 'Useful  load 
is  said  to  be  IGi/o  tons  or  33,000  pounds.  Range 
of  5,000  miles.  Would  bring  about  revolutionary 
changes  in  air  transportation,  especially  to  points 
outside  the  U.S." 
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May  I  also  point  out  to  your  Honor  that  the 
pleadings  make  specific  reference  to  the  Constel- 
lation, which  is  the  subject  matter  of  the  document 
contained  in  this  offer  of  proof.  The  pleadings  state, 
sir,  and  agree  that  those  planes  are  approximately 
94,000  pounds.  That  is  a  correct  statement,  Mr. 
Thomson? 

Mr.  Thomson:  That  is  mentioned  in  the  cross- 
complaint. 

The  Court:  Well,  I  think  we  had  better  get  a 
record  on  it,  then,  if  there  is  any  question  on  it. 
Proceed. 

Mr.  Thomson:  This  will  be  subject  to  a  motion 
to  strike,  your  Honor. 

The  Court:  It  will  go  in  subject  to  your  motion 
to  strike  and  over  your  objection. 

Mr.  Dyer:    This  offer  of  proof  is  also  made — 

The  Court:  Now,  dispense  with  your  offer  of 
proof  and  make  proof,  if  you  have  it,  whatever  it 
may  be. 

Mr.  Dyer:  Q.  Were  the  Constellations  used  in 
military  service  at  the  time  the  lease  was  executed 
or  prior  thereto "? 

A.     To  the  best  of  my  recollection,  they  were  not. 

Q.  When  did  they  first  come  into  use,  into  mili- 
tary service,  to  the  best  of  your  recollection?  [382] 

A.     1943. 

Q.  And  when  did  they  first  come  into  commercial 
service  ?  A.     Oh 

The  Court:    1945,  wasn't  it? 

A.    I  believe  it  was  1946,  your  Honor. 
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The  Court:     1946?  All  right. 

A.  To  the  best  of  my  recollection.  It  is  a  little 
dim  on  the  exact  year. 

Mr.  Dyer:  Q.  They  were  taken  over  by  the 
Army,  during  the  war,  from  TWA? 

A.     They  were Well,  yes,  they  were  taken 

over  by  the  Army. 

Q.  Did  you  have  any  knowledge  of  the  existence 
and  construction  of  80  Constellation  planes  in  1941  ? 

A.    Yes,  sir. 

Q.  And  did  you  know  where  they  were  being 
constructed  ?  A.    Yes. 

Q.  Did  you  know  approximately  how  heavy  they 
would  be  ?  A.     Yes,  sir. 

Q.    What  was  the  source  of  that  information  ? 

A.  Publications  that  were — public  publications, 
that  is,  those  in  general  circulation,  and  com])any 
bulletins,  and  information  received  at  supervisory 
meetings  in  Kansas  City. 

Q.  And  did  you  discuss  that  matter  ^^^th  Mr. 
Doolin  from  time  to  time?  A.    Yes,  sir.  [383] 

Q.     Specifically,  the  Constellation? 

A.     Yes,  sir. 

Q.    Before  1942?  A.    Yes,  sir. 

Q.     October  1,1942?        A.    Yes,  sir. 

The  Court:  I  don't  know,  counsel,  maybe  I  made 
myself  misunderstood.  T  am  not  excluding  that  doc- 
ument. 

Mr.  Dyer:     Oh. 

The  Court:     I  indicated  to  you  to  dispense  with 
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your  offer  of  proof  and  present  your  proof  for  the 

record. 

Mr.  Dyer:    I  see,  sir.  Then  at  this  time 

Mr.  Thomson:  Subject  to  the  motion,  your 
Honor  ? 

The  Court:  Yes,  subject  to  motion  to  strike  and 
over  your  objection. 

Mr.  Dyer:  Then  at  this  time  I  will  offer  the 
document  in  evidence  and  ask  it  be  identified  and 
received  in  evidence. 

The  Court:    Let  it  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  23  admitted  and 
filed  in  evidence. 

(Thereupon  magazine  entitled  "American  Av- 
iation" dated  May  15,  1941  was  received  into 
evidence  and  marked  Plaintiff's  Exhibit  No.  23.) 

Mr.  Dyer:  Q.  During  the  period  you  were  at 
the  Airport  from  1937  to  1947  were  improvements 
going  on  1  [384]  A.    Yes,  sir. 

Q.  Were  those  improvements  constant  or  inter- 
mittent, or  how  constant  were  they*? 

A.  I  would  say  they  were  continuous  up  to  the 
time  the  Military  took  over  and  interrupted. 

Q.  During  the  time  you  discussed  the  lease  with 
Mr.  Doolin  was  any  reference  made  to  a  1942  sched- 
ule of  rates  and  charges'? 

A.    I  never  heard  anything  referred  to  as  such. 

Q.  Did  you  know  of  the  existence  of  a  1942 
schedule  of  rates  and  charges  at  that  time  ? 

Mr.  Thomson :  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 
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The  Court:  If  he  knows,  he  may  answer.  Objec- 
tion overruled.  Did  you? 

A.     No,  sir. 

Mr.  Dyer:  Q.  Now,  in  1942,  before  the  utiliza- 
tion of  the  Stratoliner,  did  you  observe  the  eondi- 
tion  of  the  parking  areas  in  front  of  the  hangars 
from  time  to  time  ?  A.    Yes,  sir. 

Q.     And  what  was  the  condition  observed  by  you  ? 

A.  There  were  a  great  many  cracks  in  them,  and 
sinkholes  where  trucks  had  nm  over  them,  and 
various  other  sorts  of  disrepair  which  were  tem- 
porarily repaired  from  time  to  time. 

Mr.  Thomson:  I  ask  that  the  testimony,  that 
part  of  [385]  the  answer  of  the  witness  which  refers 
to  trucks  going  over  the  places  of  these  deteriora- 
tions go  out  as  a  conclusion. 

The  Court:    It  may  go  out. 

Mr.  Dyer:  Q.  What  type  of  planes  were  using 
those  parking  areas  at  that  time? 

A.  Well,  almost  all  t^n^es  that  were  in  existence 
at  that  time,  including  the  military  planes  that  wore 
brought  there  in  the  early  part  of  1942. 

Q.  Specifically,  what  type  of  military  plane  did 
you  observe  use  those  parking  areas? 

A.  The  greatest  number  were  P-28V  and  P-^Vs, 
I  believe. 

Q.  Did  you  ever  observe  any  damage  done  to  thnt 
area  by  those  planes?  A.    Yes,  sir. 

Q.  AYhat  was  the  nature  of  that  damage,  or  what 
was  the  nature  of  the  operation  which  did  the  dam- 
ages observed  by  you? 
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A.  One  in  particular  was  a  P-38  plane  that  lost 
an  engine  and  landed  on  the  ramp  and  into  the  par- 
tition between  hangars  3  and  4,  damaging  both  the 
ramp  and  the  hangars. 

Q.  Was  there  any  type  of  operation  of  the  P-38 
in  taxiing  that  would  damage  it,  as  observed  by 
you?  A.     Yes,  sir. 

Q.  Will  you  please  describe  that  operation  to 
his  Honor"? 

A.  Yes.  By  locking  the  wheel  with  their  brake 
on  the  inner  [386]  arc  of  a  circle  when  they  started 
to  taxi,  which  had  a  grinding  effect  on  any  surface 
which  it  was  on,  instead  of  allowing  it  to  roll.  It  was 
probably  done  because  of  the  extreme  hurry  in  get- 
ting military  craft  out.  Commercial  craft  don't  do 
that. 

Q.  This  was  before  the  utilization  of  the  Boeing 
Stratoliner  1  A.    Yes,  sir. 

Q.     And  before  the  lease  ?  A.    Yes,  sir. 

Q.  Did  you  ever  discuss  with  Mr.  Doolin  before 
the  lease  was  executed  the  plans  that  he  had  for 
extension  of  the  airport  facilities,  including  the 
ramps  and  runways  ^  A.    Yes,  sir. 

Q.  Specifically,  when  were  these  discussions  held 
with  him? 

A.  Those  were  almost  continuous  discussions 
throughout  the  time  I  was  at  the  field.  Various  oc- 
casions when  I  would  visit  with  him  in  his  office 
and  had  other  business  there  to  transact. 

Q.    What  was  the  substance  of  those  discussions  ? 

A.     As  to  the  ultimate  development,  and  his  plans 
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toward  the  developm(!nt  of  the  Airport,  wliich  he 

kept  on  a  drafting  board  in  his  office. 

Q.  Did  he  ever  discuss  with  yon  the  contem- 
plated length  of  runways  ? 

A.  Yes,  those  were  discussed  and  projected  on 
these  drawings.  [387] 

Q.  What  were  the  nmways  with  reference  to 
length  which  were  discussed  and  which  were  ])ro- 
jected  on  the  drawings  seen  l\v  you? 

A.  There  was  one  projection  extended  out  12,- 
000  feet  that  I  recall,  and  another  one  which  was 
in  the  distant  future,  as  he  stated,  that  extended 
almost  to  Coyote  Point,  and  acquisition  of  the  tide- 
land  property,  I  believe  he  called  it,  was  blocked 
out  with  the  various  owners*  names  on  it. 

Q.  Do  you  know,  Mr.  Andrews,  whether  an  ex- 
tension of  a  runway  or  construction  of  a  new  nm- 
way  was  commenced  in  1942  or  prior  thereto  ? 

A.  There  were  new  runway  constnictions  durin? 
the  time  I  was  at  the  field.  The  exact  amount  of  it, 
my  recollection  is  a  little  dim. 

Q.  Do  you  have  any  recollection  of  the  length 
of  the  runway  which  was  planned  or  in  contem- 
plation by  Mr.  Doolin  in  1942? 

A.  There  was  one  in  the  neighborhood  of  S.OOO 
feet. 

Q.  Do  you  know  to  what  extent  that  plnnnincr 
had  reached,  whether  or  not  it  was  definitely 
planned  or  merely  in  the  preliminary  stages? 

A.  There  were  some  thoroughly  detailed  draw- 
ings on  this  drafting  table  in  his  office  which  I  saw. 
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The  Court:    We  will  take  a  recess. 
(Short  recess.)  [388] 

Mr.  Dyer:  I  have  no  further  questions  to  put  to 
Mr.  Andrews  on  redirect. 

Recross  Examination 

Mr.  Thomson:  Q.  Mr.  Andrews,  you  testified 
that  the  Constellations  were  ordered  from  whom? 

A.     The  Lockheed  Aircraft  Company. 

Q.  I  don't  believe  you  used  the  term  Lockheed; 
you  used  some  other  name,  I  believe  it  was  Doug- 
las. Do  you  want  to  stand  corrected? 

A.    I  will  stand  corrected  if  I  misstated. 

Q.  The  different  Constellations  that  were  pro- 
duced varied  in  weight,  did  they  not? 

A.     How  is  that? 

The  Court :    They  varied  in  weight. 

A.     Oh,  yes,  sir. 

Mr.  Thomson:  Q.  In  other  words,  I  take  it, 
there  was  a  Constellation  originally  produced  and 
that  subsequent  Constellations  from  time  to  time 
increased  in  weight  ?  A.    Yes,  sir. 

Q.  And  the  variance  was  always  in  the  form  of 
an  increase  ?  A.    Yes,  sir. 

Q.  How  many  Constellations  did  TWA  actually 
take  delivery  of? 

Mr.  Dyer:  Will  you  fix  the  period,  please,  Mr. 
Thomson  ? 

Mr.  Thomson:  Well,  when  they  were  delivered. 
The  [389]  witness  testified  to  a  certain  number 
being  under  order,  and  he  coupled  Pan  American, 
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I  believe,  with  the  order.  I  want  to  find  out  how 

many  TWA  actually  took. 

The  Witness:  May  I  correct  counsel?  1  didn't 
testify  to  that. 

Mr.  Thomson:    I  beg  your  pardon. 

The  Witness:  I  beg  your  pardon;  I  didn't 
testify  to  the  number  ordered. 

Mr.  Thomson:    You  said  there  were  certain 

The  Witness :  I  believe  that  was  in  the  document 
submitted. 

Mr.  Thomson:  Q.  You  said  there  was  a  certain 
number  in  production.  Was  that  your  testimony  ? 

A.  No,  sir;  I  didn't  testify  to  the  number  of 
Constellations. 

Mr.  Dyer:  Mr.  Thomson,  I  think  the  document 
clearly  shows  that. 

Mr.  Thomson:   Which  document? 

Mr.  Dyer:  The  docimient  that  I  offered  and  was 
received  in  evidence.  It  says  here 

Mr.  Thomson:  Oh  yes;  wait  a  minute:  let  me 
look  at  it.  With  the  reservation  of  my  ridit  to  move 
to  strike,  I  want  to  put  a  couple  of  thenext  ensuing 
questions  to  the  witness. 

The  Court :     Very  well. 

Mr.  Thomson:  Q.  How^  many  of  the  80  planes 
referred  to  [390]  in  this  document  did  TWA  take 
delivery  of? 

A.  I  believe  if  you  will  reread  that  sir,  there 
were  about  40  to  be  delivered  to  Pan  American. 

Mr.  Thomson :    That  is  what  I  wanted  to  find  out. 

The  Witness:    About  40,  to  the  best  of  my  recol- 
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lection  or  thoughts  at  present,  in  the  neighborhood 

of  about  30. 

Mr.  Thomson:  Q.  That  is,  TWA  took  actual 
delivery  of  30? 

A.  To  the  best  of  my  recollection.  I  couldn't 
testify  to  that  accurately. 

Q.     Those  of  course  were  not  assigned  to  the  San  ; 
Francisco    Airport ;    they    were    put    into    service 
throughout  the  system  of  TWA  ? 

A.  I  dare  say  20  to  25  of  them  have  been  in  the 
San  Francisco  Airport. 

Q.    But  not  all  at  the  same  time,  of  course? 

A.     Hardly. 

Q.     I  refer  you  to  a  document  which  I  consider  j 
an  official  document.  1 

Mr.  Dyer :    May  I  see  it. 

Mr.  Thomson :  Differentiating  this  document  from 
the  type  of  document  thus  far  presented  by  the 
counsel  for  the  plaintiff. 

Mr.  Dyer:  Mr.  Thomson,  I  understand  that  you 
consider  the  publications  of  the  C.A.A.  as  official 
docTiments  ? 

Mr.  Thomson :  Yes,  I  will  go  along  with  you  on  that. 

Mr.  Dyer :     All  right. 

Mr.  Thomson:  Q.  I  have  here  a  document  en- 
titled, "Statistical  Handbook  of  Civil  Aviation," 
dated  in  1949,  with  a  label  "U.S.  Department  of 
Commerce,"  on  the  title  page,  and  underneath  that, 
"Civil  Aeronautics  Administration"  and  ^'For  sale 
by  the  Superintendent  of  Documents  at  Washing- 
ton, D.C."  Are  you  familiar  with  this  document? 
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A.    No,  sir,  I  am  not. 

Q.     Have  you  ever  seen  it  before? 

A.  I  believe  this  is  the  first  time  T  have  seen  tliat 
particular  document. 

Q.  Then  you  do  not  make  it  a  practice  to  con- 
sult this  document  with  reference  to  these  subjects 
we  are  talking  about? 

A.  We  had  more  direct  orders  for  our  consul- 
tation than  that  information. 

Q.  You  have  testified,  as  I  recall,  that  the  mili- 
tary led  all  other  types  of  aviation  so  far  as  weights 
of  planes  are  concerned?  A.    Yes,  sir. 

Q.  I  call  your  attention  to  language  at  page  45 
of  this  document  where  the  various  years  are  sum- 
marized as  to  weights  of  planes — and  these  relate 
to  military  planes.  The  heading  of  this  particular 
portion  is  "Average  Air  Frame  Weight  of  [302] 
Military  Aircraft  Produced  by  Type :  1940,  bombers, 
7,709;  transports,  8,569." 

Do  you  consider  that  accurate? 

A.    Would  you  read  the  heading  of  that  acrain  ? 

Q.  ''Average  Air  Frame  Weight  of  :Nrilitary 
Aircraft "  A.    That  is  a  different  definition. 

Q.     That  has  to  do  with 

A.  That  could  be  interpreted  in  many  ways :  the 
air  frame  weight  which  could  apply— which  doubt- 
less, with  the  figures  you  gave,  would  apply  au  air- 
plane less  engine  and  less  a  .great  many  military 
equipment,  load  and  so  forth. 

Q.     In  other  words,  your  interpretation  of  it 

A.     It  would  be  pist  the  bare 
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Mr.  Dyer :    Just  a  moment.  Let  him  finish. 

Mr.  Thomson:  Yes;  excuse  me.  I  didn't  want  to 
interrupt. 

Mr.  Dyer :     Proceed. 

Mr.  Thomson :     Proceed. 

The  Witness:  That  would  be  only  a  bare  frame 
which  would  be  referred  to  from  that  heading. 

Mr.  Thomson:  Q.  What  was  the  horse  power  of 
this  Boeing  plane  that  you  flew  here  to  San  Fran- 
cisco in  1940? 

Mr.  Dyer:  I  will  object  to  that  upon  the  ground 
that  it  is  incomx)etent,  irrelevant  and  immaterial; 
there  is  no  showing  as  to  horse  power  of  these 
planes. 

Mr.  Thomson :  Yes,  there  is,  your  Honor.  As  Mr. 
Thompson  [393]  testified  yesterday,  the  develop- 
ment of  these  large  planes  up  now  to  120,000  pounds, 
as  your  Honor  heard,  revolves  around  the  develop- 
ment of  horse  power  in  order  to  carry  this  extreme 
weight  of  these  large  sized  planes,  and  that  the 
horse  power 

Mr.  Dyer :     Just  a  moment. 

Mr.  Thomson :    Pardon  me,  please. 

Mr.  Dyer:  I  have  an  objection.  I  think  we  get 
to  the  ultimate  question,  your  Honor,  of  how  much 
the  different  planes  weigh.  If  we  go  into  excursions 
into  horse  power  and  so  forth,  I  think  that  is  a  col- 
lateral inquiry. 

The  Court:  It  goes  without  saying  that  if  they 
had  not  developed  these  wonderful  engines  they 
would  be  still  on  the  ground  with  these  25,000  pound 
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planes.  I  think  that  is  the  purpose  of  the  testimony. 

Mr.  Thomson :    That  is,  your  Honor. 

The  Court:     Proceed. 

Mr.  Thomson :  Q.  What  was  the  horse  power  of 
that  plane  ? 

A.  To  the  best  of  my  recollection  it  was  in  the 
neighborhood  of  about  3,600  horse  power. 

Q.     You  said  3,600? 

A.  That  is  the  best  of  my  recollection ;  T  haven ^t 
had  occasion  to  figure  horse  power  for  several  years. 

Q.  What  is  the  horse  power  of  the  present  Super- 
Connie  now  in  operation?  [394] 

A.     Of  the  Super-Connie? 

Q.    Yes. 

A.  Which  power  would  you  refer  to,  the  me- 
dian power,  climbing  power,  cruising  power  or  take- 
off power?  There  are  four  different  classes  of  power 
applied  to  that  airplane. 

Mr.  Thomson:  The  mtness  has  been  confused, 
your  Honor. 

The  Court :  There  is  nothing  unusual  about  that : 
we  all  get  confused. 

Mr.  Thomson:    No,  that  is  quite 

The  Witness:    Cruising  horse  power? 

The  Court :    Yes,  give  us  all  four. 

Mr.  Thomson :    Q.    Let  us  have  all  four. 

A.  The  cruising  horse  power  of  a  Super-Conme 
will  range  about  4,800  horse  power. 

Q.  And  I  think  you  descrilied  this  plane  that  you 
flew  to  San  Francisco  in  in  1940  as  a  four  cyclone 
engine  plane?  A.    Yes,  sir. 
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Q.  Will  you  give  us  the  figure  on  that  horse 
power  ? 

A.  Again  do  you  want  to  differentiate  the  four 
types  of  horse  power  I  referred  to  before. 

Q.  Pardon  me ;  do  you  want  to  differentiate  the 
four  types  of  horse  power  with  reference  to  the  cy- 
clone engine  located  in  that  plane  in  1940  which  you 
testified  about? 

A.  We  did  not  have  the  great  differential  at  that 
time  that  we  have  today.  I  was  speaking  about  the 
maximum  power  output  [395]  that  we  had  on  it  at 
that  time.  When  you  reduce  it  to  cruising  power,  it 
would  be  considerably  less. 

Q.  When  you  gave  me  the  figures  on  the  horse 
power  of  that  cyclone  engine  in  that  plane 

A.    Yes. 

Q.  What  type  of  horse  power  did  you  intend  to 
give  me? 

A.     That  was  the  take-off  horse  power. 

Q.    How  much  was  it? 

A.     Roughly  3,600. 

Q.  Can  you  give  me  the  other  types  of  horse 
power? 

A.  With  the  Boeing  307  we  did  not  have  the 
same  differentials  that  we  have  with  the  Super- 
Connie.  There  is  a  cruising  power  on  a  Super- 
Connie  or  Super-Constellation — pardon  my  slang — 
which  will  run  about  4,800  horse  power. 

Q.  Did  this  cyclone,  or  rather  this  Boeing  that 
you  mentioned  flying  into  San  Francisco  in  have 
four  engines?  A.     Yes,  sir. 
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Q.  Was  the  horse  power  the  sanu-  in  each  one 
of  those  engines? 

A,     Roughly  900  on  each  one. 

Q.  In  other  words,  these  figures  that  you  liave 
given  me  are  the  total 

A.     Total  horse  power. 

Q.     The  combination  of  all  of  the  four  engines? 

A.    Yes. 

Q.  Is  that  also  true  of  the  figures  you  gave  me 
on  the  [396]  Super-Connie? 

A.    Yes,  sir. 

Q.  What  type  of  octane  fuel  was  utilized  iu  this 
Boeing  plane  in  1940  that  you  have  mentioned  ? 

A.  I  do  not  recall  definitely;  it  was  in  excess 
of  90. 

Q.     It  was  in  excess  of  90? 

A.     In  excess  of  90  octane;  I  don't  recall  exactly. 

Q.  But  not  substantially  in  excess  of  90:  90  is 
the  figure  of  the  octane? 

A.     90  would  be  pretty  close.  It  wasn't  less. 

Q.  And  will  you  describe  the  ty]oe  of  fuel  on 
the  Super-Connie  as  of  today? 

Mr.  Dyer:  We  object  to  that  upon  the  gi'ound 
that  it  is  incompetent,  irrelevant  and  immaterial. 
Your  Honor,  I  think  we  are  going  far  afield  if  we 
are  getting  into  types  of  gasoline.  This  certainly  is 
not  involved  in  this  case. 

Mr.  Thomson :  This  is  along  the  same  line  of  Mr. 
Thompson's  testimony  of  yesterday  when  he  testi- 
fied that  development  in  the  fuel  was  of  the  utmost 
imi)ortance. 
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The  Court :    I  think  at  this  time  I  will  allow  it. 

The  Witness :  Which  one  did  you  refer  to  last  ? 

Mr.  Thomson:     Q.     The  type  of  octane  fuel  on 
the  Super-Connie  in  operation  today. 

A.     On  the  Super-Constellation,  not  the  regular 
Constellation  ? 

Q.     The  Super-Constellation.  [397] 

A.     Super-Constellation  is  115  octane. 

The  Court :  What  is  it  now  ? 

The  Witness:     115  on  the  Super-Constellation. 

The  Court :  With  this  modern  gas,  is  that  the 
situation  now,  115  ? 

The  Witness:  Well,  that  is  what  we  use  in  that 
particular  plane. 

The  Court :   What  do  they  use  ? 

The  Witness :    In  the  normal  plane,  your  Honor  f 

The  Court:    Yes. 

The  Witness :  We  normally  use  in  the  regular 
Constellation,  we  use  100  octane. 

The  Court :  Does  it  run  any  higher  than  that  for 
any  plane? 

The  Witness :    115  for  the  Super-Constellation. 

Mr.  Thomson :  Q.  You  mentioned  certain  planes 
flying  into  San  Francisco  in  1940  by  way  of  pub- 
licity or  exhibition  or  whatever  it  was.  You  do  not 
claim  that  those  planes  went  into  service  in  and  out 
of  the  San  Francisco  Airport,  do  you? 

A.    You  mean  into  scheduled  service? 

Q.    Yes.  A.    ¥o,  sir. 

Q.  These  two  elements  of  damage  to  the  airport 
that  you  have  mentioned  happened  prior  to  the  time 
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you  left  the  Airport ;  that  is  correct,  is  it  not  %  You 
left  the  Airport  in  1942  after  [398]  you  had  ac- 
complished your  mission  for  this  lease,  apparently, 
and  these  elements  of  damage  you  have  mentioned 
that  you  saw,  for  instance,  the  one  from  the  P-38 — 
those  bits  of  damage  that  you  described  all  were 
prior  to  the  lease ;  is  that  correct  % 

A.    Yes,  sir. 

Q.  And  do  you  remember  that  incident  about  the 
P-38  ?  Wasn't  that  a  crash  ?  A.    Yes,  sir. 

Q.    And  was  that  damage  repaired? 

A.  It  was  quite  a  while  being  repaired.  They  had 
considerable  difficulty  there  getting  it  repaired  and 
they  were  unable  to  use  the  hangar  for  a  period  of 
time  on  accoimt  of  it. 

Q.  Do  you  know  whether  the  United  States  Gov- 
ernment made  that  repair? 

A.  That  I  do  not  know.  I  dealt  directly  mth 
the  City. 

Mr.  Thomson :     That  is  all. 

Mr.  Dyer :     No  questions. 

We  have  no  further  witnesses,  if  the  Court  please. 

(Witness  excused.) 

The  plaintiff  and  cross-defendant  rested  in  re- 
buttal. 

Mr.  Thomson:   We  will  call  Mr.  Burr,  please. 
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GEORGE  DAVID  BURR 
recalled  as  a  witness  for  the  Defendants  and  Cross- 
Plaintiffs  [399]  in  rebuttal;  previously  sworn. 

The  Clerk:  George  D.  Burr  to  the  stand;  here- 
tofore sworn. 

Direct  Examination 

Mr.  Thomson:  Q.  Mr.  Burr,  there  was  a  tech- 
nical word  used  here  this  morning  which  has  es- 
caped me.  It  relates  to  these  piles  of  dirt. 

Mr.  Dyer :     Revetments. 

Mr.  Thomson :    Revetments. 

Mr.  Dyer :  I  think  it  is  r-e-v-e-t-m-e-n-t,  but  I 
will  not  guarantee  the  spelling. 

Mr.  Thomson:  Q.  Mr.  Burr,  are  you  familiar 
with  those  revetments  at  the  Airport? 

A.    Yes,  sir. 

Q.  And  where  were  they  located  with  reference 
to  the  various  runways? 

A.  They  were  outside  of  the  landing  strip,  which 
is  materially  outside  of  the  runways  themselves. 
They  were  built  on  little  spur  taxiways  on  remote 
location. 

Q.  How  did  they  individually  compare  as  to 
size? 

A.  They  were  of  varying  sizes.  There  were  about 
four  of  them,  as  I  recall,  that  were  for  larger  air- 
craft and  the  rest  were  for  pursuits. 

Q.  Four  only  were  for  larger  aircraft,  which 
embody,  I  take  [400]  it,  extra  size? 

A.  Yes;  my  recollection  of  the  count  was  17 
total;  there  might  possibly  have  been  two  or  three 
more. 
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The  Court:  The  purpose  of  them  was  to  give 
shelter  in  the  event  of  bombing? 

A.  In  case  of  bomb  blasts  close  to  aircraft  to 
provide  these  mounds  of  dirt  in  cloth  bags. 

Mr.  Thomson:  Q.  Did  you  observe  any  effect 
upon  the  airpoi*t  from  those  revetments'? 

A.  Yes,  sir,  the  drainage  system  was  somewhat 
damaged  and  the  field  surrounding  was  damaged  to 
some  extent,  which  was  repaired  by  the  Army  as 
part  of  their  obligation.  There  was  no  damage  to 
the  taxiways  or  runways  or  aprons  as  a  result 
thereof. 

Mr.  Thomson:    You  may  take  the  witness. 

Cross  Examination 

Mr.  Dyer:  Q.  Do  you  have  any  knowledge  of 
approximately  how  m.uch  those  revetments  weighed, 
Mr.  Burr? 

A.  I  haven't  computed  it;  they  were  of  substan- 
tial weight. 

Q.    Do  you  have  any  figure  in  mind? 

A.  No,  not  offhand.  These  revetments  as  men- 
tioned were  constructed  by  filling  cloth  bags  largely 
with  earthy  material,  and  of  sufficient  height  to 
about  reach  the  upper  portions  of  the  aircraft  to 
be  protected,  so  they  were  of  substantial  [401] 
weight,  built  in  horse  shoe  shape. 

The  Court :  Q.  In  any  event,  did  they  interfere 
with  the  efficiency  of  the  runways? 

A.  No,  sir,  they  were  built  outside  of  the  laud- 
ing strip  areas,  your  Honor. 
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Mr.  Dyer:    I  think  that  is  all. 

The  Court:     Step  down. 
(Witness  excused.) 

Mr.  Thomson:  Mr.  Messersmith,  please  take  the 
stand. 

HAROLD  STANLEY  MESSERSMITH 
recalled  by  the  defendants  and  cross-plaintiffs,  in 
surrebuttal,  previously  sworn. 

The  Clerk :  Harold  Messersmith ;  heretofore  sworn. 

Direct  Examination 

Mr.  Thomson:  Q.  Mr.  Messersmith,  you  know, 
of  course,  Mr.  Andrews,  the  gentleman  who  was  on 
the  stand?  A.    Yes,  I  do. 

Q.  Are  you  familiar  with  the  fact  that  Mr.  An- 
drews left  the  Airport  so  far  as  active  duties  at 
least  were  concerned  in  the  latter  part  of  1942  ? 

A.  To  the  best  of  my  recollection,  that  was  ap- 
proximately the  date. 

Q.  Did  you  thereafter  see  Mr.  Andrews  from 
time  to  time?  [402] 

A.  Yes,  Mr.  Andrews  came  through  the  Airport 
and  into  the  Administration  Offices  at  various  times. 

Q.  And  did  you  meet  him  at  the  Airport  offices 
from  time  to  time? 

A.     Yes,  on  infrequent  occasions. 

Q.     This  is  after  1942? 

A.    Yes,  that  is  correct. 

Q.  Do  you  recall  an  incident  where  Mr.  Doolin 
discussed  with  Mr.  Andrews  certain  projections  of 
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the  runway  and  referred  to  a  maj)  or  a  diagram  in 

his  office? 

A.  I  worked  with  Mr.  Doolin  in  the  preparation 
of  a  plan  that  I  believe  Mr.  Andrews  is  refeiTing 
to,  and  to  the  best  of  my  recollection  that  plan  was 
not  imder  preparation  until  the  latter  part  of  1943 ; 
and  as  I  recall  it  Mr.  Andrews  about  that  time  vis- 
ited the  Airport  and  showed  the  plan  to  Mr.  Doolin 
in  my  presence  and  solicited  his  comments  as  to 
what  he  thought  about  the  plan. 

Q.  You  say  Mr.  Andrews  showed  the  plan  to  Mr. 
Doolin? 

A.  Pardon  me;  Mr.  Doolin  showed  the  plan  to 
Mr.  Andrews.  I  do  not  recollect  any  runways  indi- 
cated on  the  ultimate  development  in  excess  of  10,- 
000  feet,  and  to  my  recollection  Mr.  Andrews  at  that 
time  expressed  doubt  as  to  whether  runways  of  that 
length  would  be  required.  I  do  not  think  he  objected 
to  the  8,000  foot  runways  that  were  then  in  effect 
or  then  contemplated  for  development.  [403] 

Q.  When  according  to  your  best  knowledge  did 
this  interview  that  you  have  described  occur? 

A.  To  the  best  of  my  recollection  between — the 
last  half  of  1943  when  we  were  then  preparing  plans 
that  would  fit  into  development  that  was  to  be  un- 
dertaken by  the  United  States  Govenmient  at  the 
Airport — that  is,  the  Army  Engineers. 

Q.  Are  you  familiar  with  the  horsepower  of  the 
Boeing  plane  of  the  tyi^e  that  has  been  described  as 
first  flying  into  the  Airport  in  1940? 
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A.  Yes,  I  know  the  approximate  maximum  horse 
power. 

Q.     That  was  a  four-engine  plane,  was  itf 

A.    Yes,  it  was  a  four-engine  plane. 

Q.  Will  you  give  us  the  horsepower  of  that  plane 
by  units  of  engines'? 

A.  I  understand  the  maximum  horsepower  of  the 
engines  there  rated  at  approximately  900  horse- 
power per  engine.  [404] 

Q.  Now,  likewise  with  reference  to  the  Super 
Constellation,  will  you  give  us  the  horsepower  of 
that,  the  units'? 

A.  The  latest  aircraft  that  I  understand  is  under 
construction  for  TWA  by  Lockheed,  a  Constella- 
tion, calls  for  an  individual  horsepower  somewhere 
in  the  neighborhood  of  3,500  horsepower  per  engine. 
That  would  be  a  total  of  14,000  horsepower,  maxi- 
mum. 

Q.  Do  you  have  familiarity  with  a  type  of  opera- 
tion that  has  been  referred  to  in  the  evidence  thus 
far  as  locking  of  a  wheel?  Have  you  observed  that 
from  time  to  time  at  the  Airport? 

A.  Yes,  I  have  observed  it  from  time  to  time, 
and  we  caution  the  airlines  not  to  do  it,  ask  them  to 
disseminate  the  information  as  to  the  fact  that  it 
causes  deterioration  or  destroys  the  runway  sur- 
faces. We  continually  have  to  keep  up  campaigns 
of  this  nature  to  minimize  those  abuses. 

Q.  Will  you  describe  the  extent  of  any  deteriora- 
tion caused  in  that  regard  by  the  present  heavy 
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pianos  now  in  use  as  contrasted  with  the  li^liter 
planes  formerly  in  use? 

A.  Well,  a  light  plane  on  a — a  1  lighter  plane  does 
not  necessarily  damage  the  airplane.  As  to 

Q.     You  say  damage  the  airplane? 

A.     Damage  the  paving. 

Q.    All  right. 

A.  If  it  is  an  extremely  light  airplane  that  locks 
its  [405]  wheels  in  the  turns,  no  damage  frequently 
will  ensue ;  and  the  greater  the  weight  of  the  craft, 
the  more  damage  to  the  paving  sustained  by  the 
locking  of  the  wheels. 

Mr.  Thomson:    You  may  take  the  witness. 

Mr.  Dyer:    I  have  no  further  questions. 

Mr.  Thomson :    That  is  all,  Mr.  Messersmith. 
(Witness  excused.) 

Mr.  Thomson:  Your  Honor,  as  I  indicated,  I 
sent  for  a  copy  of  the  Call  for  Bids  with  reference 
to  the  TWA  lease.  Unfortunately,  the  gentleman 
who  turned  them  over  from  the  real  estate  depart- 
ment has  left.  I  take  it,  counsel,  you  will  accommo- 
date me  by  stipulating  the  authenticity  of  this? 

Mr.  Dyer :    Yes. 

Mr.  Thomson:  Now,  without  the  necessity  of 
reading  all  the  way  through  that,  what  I  am  going 
to  offer  are  the  last  three  lines  of  the  second  para- 
graph. 

Mr.  Dyer:  I  would  like  to  inquire  at  this  point 
whether  this  is  the  same  document  attached  to  the 
lease  ? 

Mr.  Thomson :    The  document  vou  attached  to  the 
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lease  I  believe  was  the  resolution  of  the  Board  of 
Supervisors.  This  is  headed  "Notice  of  Lease",  and 
what  it  amounts  to  is  the  call  by  the  Director  of 
Property  for  competitive  bids. 

I  don't  have  in  mind  that  you  attached  it  to  any 
other  documents.  You  might  review  those  documents 
that  you  did  attach  to  the  complaint.  I  don't  recall 
that  you  did.  Is  it  [406]  alright  to  stipulate  to  the 
authenticity  of  it. 

Mr.  Dyer :    Yes. 

The  Court:    Subject  to  correction. 

Mr.  Dyer:  Subject  to  any  question  that  we  might 
bring  to  the  attention  of  the  Court. 

Mr.  Thomson:  That  will  be  agreed  on.  We  are 
interested  in  accuracy  along  with  counsel. 

The  Court:    Yes. 

Mr.  Thomson:  This  is  headed  "Notice  of  Lease", 
and  I  take  it  your  Honor  will  not  desire  me  to  read 
the  whole  document  because  what  I  refer  to  is  con- 
tained within  three  lines.  If  I  may  just  read  that 
portion,  anything  counsel  wants  to.  add,  he  may.      ^ 

In  the  second  paragraph  it  in  substance  provides 
that  the  premises  are  to  be  leased  to  a  person,  firm, 
or  corporation  engaged  in  the  transportation  by  air- 
craft of  persons,  property,  etcetera.  And  then  that 
paragraph  terminates  with  these  words : 

"Subject  to  the  provisions  of  said  Ordinance  No. 
1736 "  Is  that  it? 

Mr.  Dyer:     That  is  what  I  get,  Mr.  Thomson. 

Mr.  Thomson:  " and  to  the  terms  and  condi- 
tions set  forth  in  the  proposed  lease  on  file  in  the 
office  of  the  Director  of  Property."  [407] 
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Mr.  Dyer:  I  believe  we  also  should  call  to  the 
Court's  attention  the  fact  that  this  refers  to  the 
terms  and  conditions  set  forth  in  the  proposed  lease, 
and  also  refers  in  the  last  sentence  of  paragray)h  1 : 

"Also  190  square  feet  on  the  first  floor  and  799 
square  feet  of  space  on  the  second  floor  of  the  Ad- 
ministration Building  located  at  said  Airpoi-t,  to- 
gether with  certain  airport  privileges  and  facilities." 

I  would  suggest,  Mr.  Thomson,  we  put  in  this 
entire  document. 

Mr.  Thomson :  Yes,  I  will  do  that,  if  that  is  what 
you  desire.  I  offer  this  in  evidence,  if  your  Honor 
please. 

The  Court :    It  may  be  admitted  and  marked. 

(Thereupon  call  for  bids  referred  to  above 
was  received  in  evidence  and  marked  Defend- 
ants' Exhibit  Q.) 

Mr.  Thomson:  We  have  concluded  with  surre- 
buttal. 

Mr.  Dyer:  I  have  nothing  further,  sir,  except 
this:  I  am  going  to  ask,  in  the  light  of  Mr.  Thom- 
son's statement  that  he  considers  the  report  of  the 
Civil  Aeronautics  Administration  an  official  docu- 
ment, that  the  Court  take  judicial  notice  of  the  con- 
tents of  a  publication  of  that  Administration  dated 
May  8,  1941,  which  concerns  the  weight  of  aircraft 
to  be  considered  in  the  design  of  runways,  aprons, 
paving  areas,  for  the  next  ten  years, — subsequent 
ten  years.  [408] 

Mr.  Thomson:  Do  you  have  a  copy  of  that  with 
you? 

Mr.  Dver :    I  do  not  have  a  copy  of  that  with  me. 
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We  are  endeavoring  to  obtain  it.  We  may  make  ref- 
erence to  it  in  our  briefs. 

Mr.  Thomson:  Well,  I  don't  think  we  should 
keep  this  case  open  just  for  the  purpose  of  further 
documents. 

Mr.  Dyer:  I  don't  propose  to  introduce  it.  I  am 
simply  asking  the  Court  to  take  judicial  knowledge 
of  the  contents  of  that  document  that  you 

Mr.  Thomson:    No,  no,  no. 

Mr.  Dyer:    stated  was  an  official  document. 

Mr.  Thomson:  I  don't  think  that  is  within  the 
realm  of  propriety.  I  think  you  at  least  have  to 
introduce  the  document  in  evidence.  An  official  doc- 
ument doesn't  mean  you  can  ad  lib  reference  to  any- 
thing you  find  in  an  official  document.  I  think  we 
should  have  the  right  to  compare  the  document, 
and  we  may  have  documents  or  matters  that  would 
be  in  refutation  of  that  document.  We  ought  to 
know  what  it  is  all  about,  in  other  words. 

Mr.  Dyer:  I  think  you  are  entitled,  Mr.  Thom- 
son, to  know  the  contents  of  any  document  we  refer 
to,  and  of  course  if  we  refer  to  any  document  in  our 
brief  or  any  subsequent  papers  filed  with  the  Court 
we  will  furnish  you  a  copy  of  that  document.  But 
at  the  same  time,  I  think  the  Court  can  take  judi- 
cial notice  of  the  contents  of  an  official  [409]  pub- 
lication of  the  United  States  Government,  and  that 
is  all  I  am  adverting  to. 

Mr.  Thomson :  I  don't  know  whether  that  is  true 
or  not. 

The  Court:  Are  you  familiar  with  the  subject 
matter  of  this  document? 
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Mr.  Thomson :    No,  I  am  not,  yonr  Honor. 

Mr.  Dyer:  The  subject  matter  is  this,  if  the 
Coiii-t  please :  It  is  a  publication  of  the  Civil  Aero- 
nautics Administration  dated  May  8,  1941,  and  it 
contains  the  design  data  for  paved  runways  and 
loading  standards,  and  says:  ^'Probable  future.  Ten- 
year  maximum.  Static.  Loads  to  be  considered  in 
the  design  of  runways  and  aprons  and  paving  and 
drainage  structures." 

And  for  Class  3  airport  it  states  150  thousand 
pounds  with  reference  to  weight  of  aircraft,  and 
for  Class  4  airports,  300,000  pounds.  And  Class  4 
City  is  defined  as  "Cities  representing  the  major 
industrial  centers  of  the  Nation  and  important  junc- 
tion points  or  terminals  on  the  airway  systems." 

The  Court:  Where  did  you  get  that  language? 

Mr.  Dyer:  This  language  was  furnished  to  me 
by  a  technical  employee  of  TWA  \y]\o  stated  he 
o])tnined  it  from  this  document. 

The  Court:    The  document  is  not  in  evidence? 

Mr.  Dyer:    I  do  not  have  it  wdth  me,  no,  sir. 

The  Court:  I  can't  consider  it  unless  it  is  based 
on  [410] 

Mr.  Dyer:  It  has  been  temporarily  mislaid,  your 
Honor,  and  I  am  simply  asking  the  Court  to  take 
judicial  notice  of  the  contents  of  that  document  as 
we  refer  to  it. 

The  Court :  I  don't  want  to  mislead  you.  It  means 
nothing  to  me  unless  it  is  produced.  I  say  that 
kindly. 

Mr.  Dyer:  I  understand,  sir.  Can  we  reserve  the 
right  to  produce  it,  your  Honor? 
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The  Court:    Can  you  produce  it  by  2  o'clock'? 

Mr.  Dyer:  I  doubt  it,  sir.  This  is  a  far-flung 
airline  system  and  it  is  difficult  to  obtain  documents 
of  that  nature. 

The  Court:  I  am  here  to  serve  you  gentlemen. 
You  will  have  to  proceed.  You  answered  ready  for 
this  trial. 

Mr.  Dyer :  Well,  we  ask  the  right  to  produce  that 
document  for  the  benefit  of  the  Court,  and  also  ask 
the  Court  to  take  judicial  notice  of  its  contents  on 
the  ground  it  is  an  official  document  of  the  United 
States  Government,  and  that  counsel  has  stipulated 
that  documents 

The  Court:  Who  here  is  familiar  with  the  docu- 
ment we  are  discussing? 

Mr.  Loring:  I  am,  your  Honor.  I  have  seen  the 
document,  and  I  am  the  one  who  prepared  the  me- 
morandum from  which  counsel  just  read. 

The  Court:   What  kind  of  document  was  it? 

Mr.  Loring:  It  is  a  booklet  very  much  like  the 
booklet  [411]  that  Mr.  Thomson  interrogated  his 
witness  about.  It  has  in  detail  the  rules  of  the  CAA 
on  design  of  airports  and  what  cities  of  different 
classes  will  expect  in  the  future. 

The  Court:   When  was  it  published? 

Mr.  Loring:  It  was  published  May  9th,  1941.  I 
examined  the  document  at  the  head  office  of  TWA 
in  Kansas  City,  in  their  files  there,  and  I  made 
these  excerpts  from  the  document. 

Since  that  time,  which  was  about  several  months 
ago,  the  document  has  been  mislaid  and  we  cannot 
locate  it.  And  we  haven't  had  an  opportunty  to  go 
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to  the  CAA  in  Washington,  or  possibly  we  could 
get  it  in  Oakland,  to  get  another  copy  of  the  same 
document. 

The  Court:  We  will  take  an  adjournment  until  2 
o'clock.  You  may  be  able  to  locate  it.  Tell  me,  with 
that  thought  in  mind,  that  will  be  the  case?  Sub- 
mitted ? 

Mr.  Dyer:  That  would  be  our  case.  Your  Honor. 
At  this  time  it  may  be  in  order  to  make  certain 
suggestions  to  this  Court  that  Mr.  Thomson  and  I 
have  given  some  thought  to.  With  reference  to  the 
motions  to  strike,  your  Honor,  they  are  rather 
numerous  and  we  believe  they  concern  questions  of 
law,  and  it  is  our  thought  that  considerable  time 
could  be  saved  if  those  motions  were  presented  to 
the  Court  by  way  of  written  motions. 

Mr.  Thomson:  I  am  going  to  suggest  to  your 
Honor  that  [412]  this  case  be  submitted  upon  briefs, 
and  I  don't  think  in  the  light  of  that  that  there 
should  be  ony  extended  legal  argimient  on  the  mo- 
tions. They  should  be  merely  motions  to  strike,  with 
each  side  being  given  the  opportunity  to  respond. 

Mr.  Dyer:     Yes. 

The  Court:  How  much  time  do  you  wish  on  the 
briefs? 

Mr.  Thomson:  How  much  time  would  you  re- 
quire, Mr.  Dyer? 

Mr.  Dyer:  I  would  suggest  that  30,  30  and  20, 
your  Honor. 

The  Court:  I  would  forget  ever3i:hing  we  have 
gone  over  for  the  last  four  days  by  that  time. 
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Mr.  Thomson:  I  didn't  understand  what  your 
Honor  said. 

The  Court:  My  memory  won't  carry  me  over 
that  period  of  time.  I  think  we  should  have  argu- 
ment on  it  and  get  the  theory  of  the  case  on  both 
sides  of  the  case,  and  it  may  be  you  wouldn't  have 
to  file  briefs. 

Mr.  Thomson:  Would  it  be  agreeable  to  your 
Honor  to  submit  briefs  in  the  first  instance,  and 
then  your  Honor  calls  for  oral  argument  and  indi- 
cate the  subjects  that  you  want  orally  argued? 

I  will  say  this,  that  this  is  quite  a  complicated 
case,  not  only  from  the  standpoint  of  facts  but  from 
the  standpoint  of  law. 

The  Court:  I  understand  that.  That  is  the  rea- 
son I  am  trying  to  stay  with  the  case  until  we  dis- 
pose of  it.  [413] 

Mr.  Dyer:  Your  Honor,  I  believe  Mr.  Thomson 
and  I  may  agree — perhaps  I  am  just  putting  his 
statement  in  other  words — that  we  file  briefs  in  the 
case  and  the  Court,  if  it  sees  fit,  call  for  oral  argu- 
ment. 

The  Court:  Well,  I  am  here  to  serve  you  gentle- 
men. If  I  am  not  here  in  this  case  I  will  be  here 
in  some  other  case. 

Mr.  Thomson:  We,  on  the  other  hand,  want  to 
accommodate  your  Honor. 

The  Court:  I  think  we  should  cut  the  time  to 
10,  10  and  10,  and  I  permit  argument  after  T  check 
through  the  briefs.  That  is  what  T  am  trying  to 
accomplish.  j 

Mr.  Thomson :    That  would  be  agreeable  to  me. 
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Mr.  Dyer:    Could  you  mako  that  15,  your  Honor? 

Mr.  Thomson:  Why  don't  we  make  it  15,  10  and 
5?  I'hat  is  the  same  length  of  time? 

Mr.  Dyer:     That  is  agreeable  to  me. 

The  Court:     15,  10,  5?  Is  that  agreeable? 

Mr.  Dyer:    Yes. 

The  Court:    That  will  bring  us  to  what  date? 

The  Clerk:  That  will  be  October  16th  for  sub- 
mission. 

Mr.  Dyer:  All  right,  your  Honor,  and  we  may 
in  the  meantime  file  our  written  motions  to  strike? 

The  Court:  You  can  get  together  on  that,  per- 
haps. 

Mr.  Dyer :     Yes,  sir.  [414] 

The  Court:  Now,  I  am  sure  I  will  call  for  oral 
argument.  On  account  of  it  being  the  type  of  case 
it  is,  after  you  submit  your  briefs,  I  am  going  to  set 
it  down  on  the  calendar  for  oral  argument.  So  keep 
that  in  mind.  If  both  sides  prepare  well,  it  will  be 
helpful  to  the  Court. 

Adjourn  to  2  o'clock. 

(Thereupon  an  adjournment  was  taken  to  the 
hour  of  2  o'clock  p.m.  this  date.)   [415] 

Mr.  Dyer:  If  the  Court  please,  during  the  noon 
recess  counsel  for  plaintiff  made  inquiry  of  the  Re- 
gonal  Office  of  the  Civil  Aeronautics  Administration 
and  was  advised  that  the  pamphlet  to  which  we 
referred  and  to  which  we  adverted  in  our  offer  of 
proof  was  in  existence,  and  we  made  rather  stren- 
uous efforts  to  discover  a  copy  of  it  in  this  area 
and  were  finally  advised  it  was  not  available  here. 

On  that  basis  I  believe  I  should  state  to  the  Court 
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that  we  simply  request  that  judicial  notice  be  taken 
of  that  document  on  the  basis  that  it  is  an  official 
publication  of  the  Civil  Aeronautics  Administration 
which  is  a  division  of  the  Department  of  Commerce 
of  the  United  States  Government. 

Mr.  Thomson:  If  your  Honor  please,  I  think 
that  the  rule  of  judicial  notice  is  one  thing  and  the 
rule  of  admissibility  in  evidence  of  official  docu- 
ments is  quite  another  thing.  I  believe  that  in  all 
fairness  under  the  rules  of  evidence  as  I  conceive 
them,  we  are  entitled  to  be  confronted  by  this  very 
document.  We  may  in  that  event  feel  the  necessity 
of  offering  to  your  Honor  some  evidence  upon  this 
document  or  some  other  dociunent,  and  to  allow 
counsel  to  simply  at  random  refer  to  what  he  char- 
acterizes as  an  official  document  in  his  brief  is  not 
in  fairness  to  this  defendant. 

The  Court:  I  always  find  an  avenue  of  escape 
on  these  [416]  matters.  You  will  have  plenty  of 
time  to  get  it.  This  case,  after  you  file  your  briefs, 
mil  be  set  down  for  further  trial  and  limited  to  that 
document.  How  is  that*? 

Mr.  Dyer:    That  is  agreeable. 

Mr.  Thomson:  You  mean  if  the  document  is 
available  we  will  receive  it  at  that  time? 

The  Court:  The  document  must  be  here  so  that 
you  have  an  opportunity  to  be  confronted  with  it 
whatever  it  may  be. 

Mr.  Thomson :  Yes.  Of  course,  I  don't  know  what 
it  is.  I  may  feel  constrained  to  ask  your  Honor  to 
reopen  the  case  on  it. 
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The  Court:  It  is  limited  t(j  tlie  document  under 
discussion. 

Mr.  Thomson:     Yes. 

Mr.  Dyer:  Your  Honor,  I  should  like  to  offer  in 
evidence  a  similar  dociunent  of  the  Civil  Aeronau- 
tics Authority.  We  were  able  to  obtain  a  copy  of 
this  document.  It  is  dated  May  1,  1940.  Page  43 
thereof  contains  recommended  standards  for  prob- 
able future  maximum  static  gross  loads  to  be  con- 
sidered in  the  design  of  runway  and  apron  paving 
and  drainage  structures,  for  Class  4  Airports  of 
300,000  pounds.  Here  is  that  document,  Mr.  Thom- 
son. 

Mr.  Thomson:  I  should  like  to  not  make  any 
objection  to  this  document,  but  I  should  like  to  rec- 
ommend that  the  whole  document  be  introduced. 

Mr.  Dyer:     That  is  agreeable.  [417] 

Mr.  Thomson:  So  that  we  may  have  sufficient 
time  to  examine  the  document. 

The  Court:     No  objection"? 

Mr.  Dyer:  That  is  agreeable.  I  now  offer  for 
identification  and  in  evidence  that  document  headed, 
"Civil  Aeronautics  Authority,  Technical  Develop- 
ment Division,  Airport  Section.  Airport  Design  In- 
formation." And  it  also  bears  the  notation  "Pre- 
pared for  the  Instruction  and  Guidance  of  the  Air- 
port Section  Engineers  in  their  Field  Consultation 
Activities,"  and  dated  May  1,  1940. 

The  Court:    Let  it  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  24  admitted  and 
filed  in  evidence. 
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Mr.  Dyer:  I  have  nothing  further,  if  the  Court 
please. 

(Whereupon  document  above  referred  to  was 
marked  Plaintiff's  Exhibit  No.  24  and  admitted 
into  evidence.) 

Mr.  Thomson:  I  have  nothing  further,  if  the 
Court  please. 

The  Court:  There  will  be  no  extension  of  time 
on  the  briefs,  gentlemen,  so  we  will  finally  dispose 
of  this  matter — it  went  over  to  what  date,  Mr. 
Clerk? 

The  Clerk:  October  16th,  Your  Honor,  for  sub- 
mission. 

The  Court:  After  I  check  on  the  briefs,  since 
there  are  some  matters  in  relation  to  this  case  that 
I  will  probably  have  some  difficulty  with,  I  will 
have  you  gentlemen  come  in  and  take  the  work  and 
labor  off  my  shoulders  and  give  you  an  [418]  op- 
portunity to  persuade  me  of  whatever  your  views 
may  be ;  but  I  want  to  check  on  the  cases  cited  and 
the  theory  of  your  case. 

Over  to  what  date? 

The  Clerk:    October  16th. 

The  Court:     October  16th. 

Mr.  Thomson:  The  schedule  for  the  filing  of 
briefs  is 

Mr.  Dyer:     Fifteen,  ten  and  five. 

Mr.  Thomson:     Fifteen,  ten  and  five. 

Mr.  Dyer:  It  is  understood  we  will  file  written 
motions  to  strike. 

Mr.  Thomson:    Well,  in  the  time  that  is  allowed 
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for  the  briefs  you  are  also  going  to  file  written 
motions  ? 

Mr.  Dyer:    That  is  correct. 

Mr.  Thomson :  So  that  your  fifteen  days,  without 
being  too  hard-boiled,  starts  tomorrow. 

The  Court :  You  can  on  reference  to  your  record 
prepare  a  digest  of  it.  You  have  the  transcript  so 
you  will  have  no  difficulty  on  that  score. 

Mr.  Thomson:  Does  Your  Honor  desire  a  copy 
of  the  document  you  just  mentioned? 

The  Court:  Not  necessarily.  If  you  gentlemen 
don't  protect  yourselves,  don't  expect  me  to  pro- 
tect you.  However,  I  will  leave  this  thought  with 
you: 

I  allowed  the  widest  latitude,  left  the  door  open 
for  [419]  counsel  to  almost  present  anything.  I  say 
that  advisedly.  Do  I  make  myself  clear? 

Mr.  Dyer:     No,  sir. 

The  Court:  The  scope  of  your  examination  cov- 
ered such  a  wide  range  that  counsel  had  an  oppor- 
tunity to  answer  that. 

Mr.  Dyer:    Yes,  I  imderstand,  sir. 

The  Court:    That  is  what  I  meant. 

[Endorsed]  :    Filed  December  3,  1953. 
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TRANSCRIPT  OF  ORAL  ARGUMENT 
TO  THE  COURT 

Wednesday,  December  30,  1953,  10:00  a.m. 

The  Clerk:  Trans  World  Airlines,  Incorporated 
vs.  City  and  County  of  San  Francisco,  further  ar- 
gument. 

Mr.  Holm:     Ready  for  the  defendant. 

If  Your  Honor  please,  before  we  proceed  to 
argument,  which  I  assume  we  are  here  for  this 
morning,  I  would  like  the  privilege  of  correcting 
our  record  in  certain  respects. 

I  have  presented  these  documents  to  Mr.  Dyer 
before  the  Court  came  into  session,  and  they  relate 
to  rates  and  charges  as  they  are  established  by  the 
Public  Utilities  Commission  for  the  three  years  in- 
volved and  as  they  were  eventually  passed  by  the 
Board  of  Supervisors. 

In  the  first  group,  which  Mr.  Dyer  has  agreed 
that  it  will  not  be  necessary  to  call  the  deputy 
clerks  who  have  signed  these  documents  in  the  in- 
terest of  time  saving  on  the  record,  but  whatever 
objections  legally  he  has  to  make,  I  assume  he  will 
reserve  to  himself;  but  the  first  group  of  papers 
that  I  desire  to  introduce  and  to  be  given  the  ap- 
propriate number  or  initials  is  Resolution  No.  4423 
of  the  Public  Utilities  Commission  that  was  adopted 
on  June  2,  1941. 

That  is  a  resolution — it  is  short — that  directs  the 
Clerk  to  publish  notice,  as  required  by  Section  130 
of  the  Charter,  of  the  hearing  of  the  proceedings. 
And  next  under  that  same  letter  of  exhibit,  I  desire 
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to  submit  the  affidavit  [421]  of  publication  in  the 
Call-Bulletin,  which  was  then  the  official  publication, 
of  the  requisite  number  of  publications  of  that  no- 
tice, namely  on  June  5,  1941,  June  6,  7,  9  and  10 
of  1941. 

The  third  document  under  this  same  exhibit  num- 
ber would  be  Resolution  No.  4474  of  the  Public 
Utilities  Commission  of  the  City  and  County  of 
San  Francisco,  passed  June  23,  1941,  establishing 
an  airline  schedule  of  rates  and  charges  as  of  that 
time.  And  the  final  document  for  this  exhibit  would 
be  the  journal  of  proceedings  of  the  Board  of  Su- 
pervisors dated  Monday,  June  30,  1941,  and  par- 
ticularly that  section  of  it  that  appears  on  pages 
1404  and  1405  of  this  journal  of  proceedings,  which 
is  the  schedule  of  charges  to  commercial  airline 
transportation  companies  for  the  use  of  the  San 
Francisco  Airport  in  San  Mateo  County  as  passed 
by  the  Board  of  Supervisors  of  the  City  and 
County. 

I  submit  these  several  documents  and  ask  that 
they  be  given  one  exhibit  initial  and  ask  that  they 
be  admitted  in  evidence. 

Mr.  Dyer:    No  objection. 

The  Court:    So  ordered. 

The  Clerk:  Defendants'  Exhibits  R-1,  2,  3  and  4 
admitted  and  filed  in  e-^Hdence. 

(Thereupon  the  documents  identified  above 
were  received  in  evidence  and  marked  respec- 
tively [422]  Defendants'  Exhibits  Nos.  R-1, 
R-2,  R-3  and  R-4.) 

Mr.  Holm:    I  have  two  more  here.  Excuse  me. 
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Mr.  Dyer:     Pardon  me. 

Mr.  Holm:  I  don't  like  to  burden  or  to  take  up 
the  Court's  time.  Without  my  enumerating  each 
one  of  the  documents  for  the  year  1946,  beginning 
with  Public  Utilities  Commission  Resolution  No. 
7504,  and  the  affidavit  of  publication  of  the  notice 
of  the  hearing  given  for  the  statutory  time  as  set 
forth  in  the  Charter  of  the  City  and  County  of  San 
Francisco,  in  the  San  Francisco  Chronicle,  which 
was  then  the  official  newspaper  of  the  City  and 
County ;  Resolution  No.  7829  of  the  Public  Utilities 
Commission  passed  November  25,  1946;  and  Reso- 
lution No.  6106  series  of  1939  passed  by  the  Board 
of  Supervisors  on  December  31,  1946;  and  Resolu- 
tion No.  7899  of  the  Public  Utilities  Commission 
passed  on  January  6th,  1947,  and  ask  that  those 
five  documents  that  I  have  enumerated  be  consid- 
ered as  the  next  in  order  as  an  exhibit  for  the  City 
and  County  of  San  Francisco. 

The  Court:    Let  the  record  so  show. 

(Thereupon  documents  identified  above  were 
received  in  evidence  and  marked  respectively 
Defendants'  Exhibits  Nos.  S-1,  S-2,  S-3,  S-4.) 

Mr.  Holm:  And  the  third  group  that  I  have. 
Your  Plonor,  relates  to  the  year  1950,  and  so  far 
as  identification  under  the  next  initial,  is  a  Public 
Utilities  Commission  Resolution  [423]  No.  11093 
passed  October  16,  1950;  and  an  affidavit  of  M.  M. 
Potter,  as  publisher  of  the  San  Francisco  Chronicle 
advertising  them  in  the  paper,  which  was  then  the 
official  newspaper  of  the  City  and  County  of  San 
Francisco;    Resolution    No.    11182    of    the    Public 
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Utilities  Commission  passed  November  20,  1950; 
and  finally  Resolution  No.  10628  series  of  1939 
passed  by  the  Board  of  8ui)ervisors  December  20, 
1950,  and  I  would  ask  that  those  documents  all  be 
included  as  the  exhibit  for  the  City  and  County  of 
San  Francisco  and  be  given  its  appropriate  mark- 
ing. 

The  Court:     Let  the  record  so  show. 

(Thereupon  the  documents  identified  above 
were  received  in  evidence  and  marked  respec- 
tively Defendants'  Exhibits  Nos.  T-1,  T-2,  T-3 
and  T-4.) 

Mr.  Holm:    Thank  you,  Your  Honor. 

Argument  on  Behalf  of  the  Plaintiff  by  Mr. 
Dyer: 

Mr.  Dyer:  If  the  Court  please,  this  case  con- 
cerns the  lease  executed  by  Trans  World  Airlines, 
an  international  air  carrier,  and  the  City  and 
County  of  San  Francisco  on  October  1st,  1942. 

In  the  lease  the  City  demised  to  the  airline  the 
use  of  certain  space,  such  as  space  for  the  storage 
of  its  planes  and  space  for  ticketing  and  other  pur- 
poses, for  a  period  of  twenty  years.  [424] 

In  the  same  document  the  City  specifically  made 
available  to  the  airline  the  use  of  certain  facilities 
such  as  runways,  taxiways  and  ramps  and  parking 
areas,  for  the  same  period. 

In  that  lease  document,  the  use  of  those  facilities 
were  made  available  to  the  airline  for  the  same  lease 
teiTTi,  that  is,  a  term  of  20  years  at  a  definite  rental. 

I  think  it  might  be  helpful  to  the  Court  if  I 
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stated  the  type  of  operation  conducted  by  the  air- 
line and  the  method  or  relation  under  which  it  op- 
erated at  the  airport  at  the  time  the  lease  was  exe- 
cuted and  for  a  short  time  prior  thereto. 

TWA  recommenced  scheduled  operations  at  the 
San  Francisco  Airport  in  1937.  At  that  time  Mr. 
B.  M.  Doolin,  who  was  a  man  of  great  experience 
in  aviation  and  who  is  now  director  of  aeronautics 
for  the  State  of  California,  was  the  chief  managing 
officer  of  the  City  and  County  of  San  Francisco 
Aii^port.  He  was  the  manager  of  the  airport  and  so 
continued  as  manager  until  approximately  1950. 

Also  about  that  time  Mr.  H.  B.  Andrews,  a  man 
also  of  great  experience  in  aviation,  became  divi- 
sion manager  for  TWA  at  San  Francisco.  The  two 
chief  men  thus  representing  the  City  and  TWA 
respectively  were  Mr.  Doolin  and  Mr.  Andrews. 

At  that  time,  according  to  the  record.  Your 
Honor,  TWA  was  operating  its  planes  on  a  month- 
to-month  basis  and  paid  rentals  to  the  City  and 
County  of  San  Francisco  for  the  use  of  certain 
space  and  for  the  use  of  those  facilities  on  that 
[425]  basis.  There  was  no  formal  agreement  be- 
tween the  City  and  County  and  the  airline  at  that 
time. 

Aviation  was  developing  rapidly.  The  City  and 
County  was  developing  its  airport  and  it  desired  to 
retain  the  presence  of  an  international  air  carrier 
such  as  TWA  at  the  San  Francisco  Airport. 

Mr.  Doolin  thus  approached  Mr.  Andrews  and 
pointed  out  to  him  that  the  City  thought  it  desir- 
able that  it  should  retain  the  presence  of  this  in- 
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temational  air  carrier  on  a  sustained  basis  with  the 
economic  and  civic  advantages  that  would  result 
therefrom. 

It  was  also  pointed  out  that  if  a  long  terai  lease 
was  entered  into,  certain  advantages  would  accrue 
to  TWA.  Thus,  if  its  charges  were  set  at  a  certain 
level  for  a  long  term  period,  TWA  would  know 
what  its  costs  would  be  at  the  San  Francisco  Air- 
port for  that  period. 

Thus,  Your  Honor,  to  put  it  as  precisely  as  I 
can,  the  advantages  were  these :  that  the  City  would 
obtain  the  sustained  presence  of  an  international 
air  carrier  with  the  economic  and  civic  advantages 
that  would  result  therefrom  for  a  long  period  at 
the  San  Francisco  Airport,  and  TWA  would  be 
able  to  know  with  some  certainty  what  its  costs  for 
operations  at  the  San  Francisco  Airport  would  be. 
Those  in  essence  were  the  considerations  that  were 
discussed  by  those  two  chief  men  at  the  time  that 
the  lease  negotiations  were  [426]  initiated. 

Apparently  these  discussions  were  held  over  a 
long  period  of  time.  Mr.  Andrews  states  that  he 
discussed  them  with  Mr.  Doolin  from  time  to  time 
almost  from  the  time  in  1937  that  he  came  to  the 
airport. 

Formal  negotiations  apparently  commenced  six 
months  to  a  year  before  1942.  There  were  many  con- 
ferences held,  and  among  the  things  that  were  dis- 
cussed was  the  term  of  the  lease.  The  evidence  of 
Mr.  Andrews  is  that  Mr.  Doolin  suggested  that  the 
term  of  the  lease  be  for  20  years.  [427] 

There  is  also  evidence  from  the  record  that  Mr. 
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Doolin  set  the  level  of  the  rentals  for  the  lands  and 
also  computed  the  level  of  the  charges  or  fees  for 
the  use  of  the  facilities. 

Mr.  Andrews  at  first  demurred  to  the  level  of 
these  charges  on  the  basis  that  he  thought  they 
were  too  high.  But  again  it  was  pointed  out  to  him 
that  the  airline  would  have  certain  advantages  from 
having  this  lease,  and  eventually  it  was  agreed  that 
the  lease  should  be  executed  in  its  present  form. 

During  this  time  and,  as  Mr.  Andrews  put  it, 
"when  legality  became  a  factor  we  conferred  with 
the  City  Attorney  and  Avith  the  Public  Utilities' 
counsel."  And  the  record  shows  that  on  at  least 
four  or  five  occasions  such  conferences  were  held 
with  the  chief  officers  of  the  City  who  advised  the 
parties  concerning  the  legality  of  the  document  and 
the  conformity  of  the  document  with  the  provisions 
of  the  City  Charter. 

The  lease  then  was  executed  on  October  1,  1942. 
It  was  signed  by  members  of  the  Public  Utilities 
Commission;  it  was  signed  by  the  Mayor:  it  was 
approved  by  the  Public  Utilities  Commission  coun- 
sel of  the  City  and  County.  Thereafter  it  was  unan- 
imously adopted  and  approved  by  resolution  and 
vote  of  the  Board  of  Supervisors. 

Since  that  date  the  airline  has  operated  under 
the  provisions  of  that  lease  at  the  San  Francisco 
airport  and  at  all  times  has  paid,  and  still  pays,  the 
rentals  and  charges   [428]  provided  therein. 

In  its  turn,  the  City  has  also  observed  the  pro- 
visions of  this  lease  and  has  accepted  the  rentals 
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and  charges  which  have  been  paid  by  the  airline 
I)ursuant  to  the  terais  of  the  lease  document. 

I  wish  to  emphasize  to  Your  Honor  that  no 
breach  of  this  lease  is  claimed  by  the  City  and 
County  as  a  basis  for  this  action.  It  in  effect  ad- 
mits that  the  lease  was  fairly  and  openly  entered 
into  after  reflection  and  negotiation. 

Its  claim  in  essence  is  this:  that  when  it  found 
that  the  lease  was  not  a  good  bargain  as  to  it,  that 
its  Public  Utilities  Commission,  which  is  manager 
of  the  airport  had  executed  this  document,  could, 
by  the  imposition  of  rate-making  power  supersede 
and  impose  on  this  document  charges  substantially 
higher  than  those  which  it  had  agreed  to  in  the 
lens(^  document.  Thus,  in  September  1946,  a  schedule 
of  rates  and  charges  was  promulgated  which  pro- 
vided for  charges  substantially  higher  than  those 
provided  in  the  lease. 

Similarly,  in  1951  another  schedule  of  rates  and 
charges  was  passed. 

During  all  this  time  TWA  paid  the  charges  and 
rentals  provided  in  the  lease,  and  the  City,  during 
the  time  that  these  schedules  were  in  existence,  ac- 
cepted these  rentals  and  charges. 

Finally,  however,  Your  Honor,  in  1949,  after 
seven  years  [429]  of  operation  under  the  lease,  the 
City  advised  the  airline  by  letter  that  unless  it  paid 
the  rentals  and  charges  provided  in  the  1951  sched- 
ule, which  were  about  100  per  cent  over  the  schedule 
of  rates  and  charges  provided  in  the  lease  docu- 
ment, that  it  would  not  be  allowed  to  gas  its  planes 
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at  the  San  Francisco  Airport.  This  action  was  then 
initiated. 

Now,  Your  Honor,  I  would  like  to  state  at  the 
outset  that  the  decision  in  this  case  will  determine 
to  a  great  extent  the  validity,  of  course,  not  only 
of  this  lease,  but  of  other  leases  at  the  San  Fran- 
cisco Airport  involving  other  airlines.  It  also  of 
course  will  have  a  great  effect  on  the  validity  of 
similar  agreements  which  are  in  effect  throughout 
the  United  States  between  airline  operators  and 
municipal  airport  operators. 

The  evidence  in  this  case  shows  that  TWA  op- 
erates at  51  points  throughout  the  United  States, 
and  at  those  points  it  operates  under  lease  and 
contract  agreements  with  airport  operators  and  not 
by  virtue  of  a  Public  Utility-Consumer  relation- 
ship. 

With  reference  to  the  position  of  the  City  in  this 
case,  it  is,  of  course,  that  the  rate-making  power  of 
the  City  supersedes  and  displaces  the  obligations 
which  its  Public  Utilities  Commission  had  agreed  to 
in  the  lease. 

It,  however,  has  partially  retreated  from  the  posi- 
tion which  it  initially  took  and  which  is  stated  in 
its  answer  and  [430]  cross-complaint. 

The  lease,  as  I  stated  to  Your  Honor,  concerns 
both  land  and  facilities.  In  the  answer  and  cross- 
complaint,  the  City  raised  an  issue  as  to  the  val- 
idity of  the  entire  lease,  thus  the  validity  of  our 
lease  for  Hangar  No.  4  and  other  space  which  we 
occupy  exclusively  at  the  airport. 

However,   at  the  trial  of  this  case   and   in   its 
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briefs,  the  City  now  quite  clearly  states  that  it  no 
longer  questions  the  lease  of  space,  of  land,  of  areas 
that  we  occupy  exclusively.  It  would  thus  seem. 
Your  Honor,  that  the  City  has  no  case  by  its  own 
admission  to  recover  back  rents  for  those  areas. 

Thus  in  Paragraph  VI  on  page  16  of  its  answer 
and  cross-complaint,  it  prays  for  $7,891  for  back 
charges  for  hangar  areas,  and  it  would  seem  by  its 
own  admission  that  it  no  longer  has  a  case  on  that 
basis. 

The  first  inquiry  that  perhaps  should  be  made 
in  this  argument  is  the  authority  of  the  City  to 
enter  into  a  lease  of  facilities. 

Of  course  the  action  of  the  City  and  County  in 
entering  into  leases  of  both  land  and  facilities  both 
before  and  after  this  lease  with  TWA  we  believe  is 
rather  strong  evidence  of  the  understanding  of  the 
City  that  it  had  such  authority. 

Thus,  Your  Honor,  in  1940,  before  the  TWA 
lease  was  executed,  the  City  and  Coimty  executed 
a  lease  with  another  [431]  airline,  a  larger  airline, 
at  the  San  Francisco  Airport  involving  a  lease  of 
land  and  a  lease  of  facilities  for  a  long  term.  And 
again  in  1947,  after  the  TWA  lease,  it  again  exe- 
cuted a  long-term  lease  with  that  airline  covering 
land  and  facilities  at  charges  and  fees  different 
from  those  stated  in  the  schedule  of  rates  and 
charges. 

In  addition,  may  I  point  out  that  the  chief  law 
officers  of  the  City  at  the  time  this  lease  was  exe- 
cuted apparently  advised  the  parties  concerning  its 
validity  and  its  conformity  with  the  Charter. 
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And  it  would  thus  seem  that  the  City  itself,  by 
its  actions  and  by  the  advice  given  by  its  chief 
law  officers,  was  under  the  understanding  that  it 
could  validly  execute  a  lease  of  both  land  and  facil- 
ities. 

In  addition,  may  I  point  out  to  Your  Honor,  that 
between  the  years  1946  and  1948,  supplemental 
agreements  were  executed  on  three  occasions  rene- 
gotiating certain  portions  of  the  lease  charges,  but 
then  reaffirming  and  approving  the  basic  terms  of 
the  1942  lease. 

There  is  also.  Your  Honor,  statutory  authority 
for  the  leasing  of  the  land  and  facilities. 

Section  2  of  the  Charter  of  the  City  and  County 
specifically  emj^owers  the  City  and  County  to  lease 
both  real  and  personal  property. 

Section  93  of  the  Charter,  refers,  Yoiu'  Honor, 
to  the  [432]  leasing  of  land.  And  certainly  it  must 
be  taken  that  a  lease  of  land  carries  with  it  the 
rights  of  ingress  and  egress  and  the  right  to  use 
ways  whereby  this  airline  could  get  its  planes  to 
and  from  tlie  hangars.  TTithout  the  use  of  such 
rights  of  w\y  and  rights  of  ingress  and  egress,  the 
use  of  the  hangars  would  be  of  no  use  at  all  to  this 
airline. 

In  addition.  Your  Honor,  there  is  a  statute  of  the 
State  of  California,  still  existing  and  in  existence 
at  the  time  of  the  lease,  which  specifically  allowed 
the  leasing  of  both  land  and  facilities.  That  is  the 
Municipal  and  Coimty  Airport  law  of  the  State 
of  California.  It  was  passed  in  1927.  That,  Your 
Honor,  was  the  year  that  the  San  Francisco  Air- 
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port  was  created,  and  it  was  in  existence  at  the 
time  this  lease  was  executed. 

That  statute  specifically  provides  that  a  City  op- 
erating under  a  freeholders  charter  or  otherwise 
may  lease  or  assign  for  oj)eration  such  sj)ace  or 
areas,  appurtenances,  appliances  or  other  conveni- 
ences necessary  or  useful  in  connection  therewith. 
Now,  Your  Honor,  there  is  specific  statutory  au- 
thority of  this  State  which  allows  the  leasing;  of 
s])ae(>  and  appliances  and  conveniences  necessary 
or  useful  in  connection  therewith. 

I  might  also  briefly  mention,  Your  Honor,  Civil 
Code  Section  718(c),  which  is  also  cited  in  our 
brief,  which  specifically  allows  the  leasing  of  both 
land  and  facilities,  and  which  was  in  existence  at 
the  time  this  lease  was  executed.  [433] 

I  might  state,  Your  Honor,  that  these  statutes 
could  be  availed  of  by  a  chartered  city  when  there 
is  nothing  in  the  charter  in  conflict  with  the  stat- 
utes. And  our  examination  has  revealed  nothing  in 
the  Charter  in  conflict  with  those  statutes. 

Your  Honor,  these  statutes,  we  submit,  of  the 
State  of  California,  which  specifically  refer  to  the 
leasing  of  appliances  and  appurtenances  at  airports 
shows  the  understanding  of  the  Legislature  of  Cali- 
fornia that  the  leasing  of  facilities  at  municipal  air- 
ports is  proper. 

I  might  state  to  Your  Honor  that  there  are  in 
the  State  of  California  now  many  airports  which 
make  the  facilities  avail al^le  to  airport  operators 
and  plane  operators  under  lease  and  under  con- 
tract, and  there  are  statutes  of  the  State  of  Cali- 
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fornia  in  existence  now  in  the  Government  Code 
and  which  are  cited  in  our  brief  which  specifically 
allow  the  leasing  of  facilities  at  municipal  airports. 

Doesn't  that  indicate  the  understanding  of  the 
Legislature  of  this  State  that  facilities  are  a  proper 
subject  of  leasing? 

I  should  also  quite  briefly  like  to  refer  Your 
Honor  to  a  few  appellate  cases  which  indicate  the 
power  of  a  city  and  county  with  reference  to  leas- 
ing a  municipal  airport. 

In  Pipes  against  Hildebrand,  a  California  case 
again  cited  in  our  brief,  it  was  specifically  held  that 
a  hangar  could  be  leased  at  the  Fresno  Municipal 
Airport.  [434] 

In  Laurent  against  City  and  County  of  San 
Francisco  the  question  was  whether  the  Public 
Utilities  Commission  of  the  City  and  County  of 
San  Francisco  could  reject  a  bid  for  common  space 
for  a  parking  area  for  automobiles  at  the  San  Fran- 
cisco Airport.  The  District  Court  of  Appeal  there 
pointed  out  that  the  Public  Utilities  Commission 
had  broad  powers  in  such  a  case  and  that  it  could 
determine  for  itself  its  procedure  and  that  it  could 
validly  lease  that  common  area. 

Appellate  decisions  in  other  states  of  the  United 
States  which  have  had  to  do  with  the  leasing  of  air- 
ports indicate  quite  clearly  that  the  leasing  of 
facilities  is  proper.  Thus,  in  Milwaukee  against 
Town  of  Lake,  a  Wisconsin  case,  the  Court  there 
was  concerned  there  with  the  validity  of  a  lease  of 
exclusive  space  for  automobiles  at  that  airport.  It, 
however,  quite  clearly  referred  to  the  fact  that  the 
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airlines  had  made  contracts  with  the  municipal 
operator  of  the  airport,  which  was  General  Mitchell 
Field  and  it  stated  this,  Your  Honor: 

"The  contracts  entered  into  between  Milwaukee 
County  and  the  common  carrier  passenger  airline 
concerning  the  use  by  the  latter  of  the  facilities  of 
General  Mitchell  Field  are  legal  and  valid  and  a 
proper  exercise  of  the  power  of  Milwaukee  County 
in  the  management  of  General  Mitchell  Field". 

Your  Honor,  we  believe  that  that  latter  statement 
brings  [435]  us  to  a  consideration  of  this  problem, 
and  it  is  this:  What  was  the  capacity  in  which  the 
Public  Utilities  Commission  of  the  City  and  County 
acted  when  it  executed  this  lease  and  when  it  fixed 
the  rentals  and  charges  therein?  Did  it  act  in  its 
governmental  capacity  or  did  it  act  in  its  proprie- 
tary capacity?  That  is  the  thing  that  is  important, 
because  the  cases  quite  clearly  hold  that  if  a  mu- 
nicipality makes  a  contract  in  its  business  capacity, 
if  it  makes  a  contract  with  reference  to  the  manage- 
ment of  a  business  such  as  an  airport,  that  it  is 
bound  by  that  contract  to  the  same  degree  and  ex- 
tent as  any  private  person  or  corporation  and  can- 
not thereafter,  by  claiming  a  governmental  power, 
evade  its  obligations  under  that  contract. 

I  might  point  out  to  Your  Honor  at  this  point 
that  if  we  did  not  have  a  city  and  county  in  this 
case — let  us  suppose  that  this  was  a  lease  with  the 
Lockheed  Air  Terminal  in  Los  Angeles,  which  is 
a  private  airport  serving  international  and  do- 
mestic carriers,  that  we  wouldn't  have  any  question 
concerning  the  validity  of  this  lease. 
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But  to  get  back  to  the  question :  In  what  capacity 
was  this  contract  or  lease  executed?  May  I  point 
this  out  to  Your  Honor:  That  this  airport  is  a  big 
business.  It  is  a  business  run  by  the  City  and 
County  of  San  Francisco  for  the  benefit  of  the  in- 
habitants of  the  City  and  County  of  San  Fran- 
cisco. The  record  shows  that  over  nine  thousand 
employees  [436]  a  day  come  to-  the  airport. 

There  are  many  businesses  with  which  the  City 
and  Coimty  of  San  Francisco  through  its  Public 
Utilities  Commission  makes  contracts.  Thus,  it 
makes  contracts  with  the  telephone  company  to  pro- 
vide telephone  service.  I  understand  they  are  going 
to  have  a  bank  down  there,  Your  Honor.  They  are 
going  to  have  many  other  businesses  which  will  be 
there  at  the  airport  just  as  the  airline,  who  will 
bring  their  services  and  their  facilities  so  that  the 
inhabitants  of  the  City  and  County  can  be  served. 

The  point  to  be  made  is  this,  Your  Honor:  that 
in  the  making  of  those  contracts,  the  City  was  op- 
erating its  business,  and  in  so  operating  its  busi- 
ness it  was  bound  by  the  same  rules  of  law  applic- 
able to  any  private  person. 

I  should  like  briefly  to  refer  Your  Honor  to  a 
few  of  the  appellate  cases  which  touch  upon  that 
problem.  In  Coleman  vs.  City  of  Oakland,  a  Dis- 
trict Court  of  Appeals  case  in  California,  the  court 
pointed  out,  in  deciding  the  capacity  in  which  an 
airport,  was  conducted  and  operated: 

"We  have  no  hesitancy  in  deciding  that  in  the 
conduct  of  an  airport  the  municipality  is  acting  in 
a  proprietary  capacity." 
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In  Ex  Parte  Houston,  which  was  an  Oklahoma 
case,  the  validity  of  a  contract  involving  the  use 
of  certain  facilities  and  common  ways  for  the  use 
of  taxicabs  and  so  forth  at  the  [437]  Will  Rogers 
Municipal  Airport  was  at  issue.  The  court  there 
discussed  the  capacity  in  which  the  City  acted  in 
operating  this  airport  and  in  executing  that  con- 
tract, and  the  court  said  this: 

"Here  the  City  of  Oklahoma  City  was  acting  in 
a  proprietary  capacity  as  distinguished  from  a  gov- 
ernmental capacity.  This  fact  is  the  key  to  the  sol- 
ution of  this  case." 

Your  Honor,  the  City  has  taken  the  position  that 
r.t  iw.y  time,  by  the  exercise  of  its  so-called  govern- 
mental or  rate-making  power,  it  can  supersede  the 
rates  and  charges  and  rentals  stated  in  our  lease 
and  impose  upon  those  rentals  and  charges  higher 
rates. 

It  has  cited  cases  in  its  reply  brief  in  support  of 
that  position.  Those  cases,  of  course,  ignore  the 
fact  that  the  contracts  involved  in  those  cases  were 
not  rate  contracts. 

A  rate,  Your  Honor,  in  its  true  sense,  is  the  price 
or  charge  made  to  the  individual  public,  to  the 
millions  of  the  members  of  the  public,  for  the  pro- 
vision of  a  recognized  public  utility  service. 

Our  position  here  is  that  this  lease,  whereby  the 
airline  hires  definite  space  and  definite  facilities 
for  a  definite  teiTU,  is  not  a  rate  contract.  It  does 
not  involve  the  provision  of  a  public  service  to  the 
millions  of  members  of  the  indefinite  public.  [438] 

The  inquiry  here,  Your  Honor,  is:  Who  is  the 
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public  in  this  case?  Is  it  the  12  schedule  airlines 
and.  the  other  business  operators  at  the  San  Fran- 
cisco Airport  who  bring  their  facilities  there  and 
use  the  facilities,  or  is  it  the  3,250,000  members  of 
the  public  who  last  year  utilized  the  San  Francisco 
Airport  % 

Your  Honor,  the  rentals  and  charges  included  in 
this  lease  are  not  applicable  to  nor  are  they  paid 
by  any  of  the  members  of  that  3,250,000  public. 

Our  position  thus  is  that  this  is  a  private  agree- 
ment for  the  use  of  definite  space  and  facilities 
between  the  parties  and  does  not  involve  a  rate  ap- 
X)licable  to  the  indefinite  public. 

The  appellate  cases  that  have  had  occasion  to 
discuss  their  problem.  Your  Honor,  have  quite 
clearly  pointed  that  out.  Thus  in  Marin  Water 
Company  vs.  Town  of  Sausalito,  the  problem  there 
was  the  validity  of  a  contract  between  a  water  com- 
X)any  and  the  Town  of  Sausalito.  The  water  company 
by  contract  supplied  water  wholesale  to  the  Town 
of  Sausalito  at  stipulated  rates  for  a  definite  term 
stated  in  the  contract.  The  Town  of  Sausalito  in 
turn  used  that  water  to  supply  the  many  hundreds 
of  the  members  of  its  public.  The  contract  came 
under  attack.  Its  validity  was  at  issue.  The  Town 
of  Sausalito  refused  to  pay  the  charges  stated 
in  the  contract  on  the  ground  that  it  could  exer- 
cise its  governmental  powers.  [439]  The  Supreme 
Court  of  the  State  of  California  quite  clearly 
pointed  out  that  this  was  not  a  contract  to  which 
that  principle  was  applicable ;  that  this  was  simply 
a   contract  whereby   one   utility  made   its   service 


k 


City  and  County  of  San  Francisco,  et  al.      fio9 

available  to  another  utility,  whereby  in  turn  the 
public  might  be  served,  and  that  the  indefinite 
members  of  the  public,  the  inhabitants  of  Sausalito, 
were  not  parties  to  that  contract,  and  thus  the  con- 
tract was  valid  and  binding. 

The  Supreme  Court  of  the  State  of  California  in 
a  later  case  as  recently  as  1950  also  was  concerned 
with  that  principle  and  with  that  problem.  There  the 
license  contract  between  the  American  Telephone  and 
Telegraph  Company  and  the  Pacific  Telephone  and 
Telegraph  Company  was  at  issue.  That  was  a  con- 
tract between  two  utilities.  It  provided  that  AT&T 
would  make  available  to  P  T  &  T  certain  services 
and  facilities  at  a  definite  rate  for  a  definite  term. 
The  Public  Utilities  Commission  of  the  State  of 
California  sought  to  impose  regulation  upon  that 
contract  and  to  substitute  for  the  price  stated  in 
that  contract  a  different  price  set  by  the  Public 
Utilities  Commission.  The  Supreme  Court  of  this 
State,  with  Justice  Trainor  writing  the  opinion  in 
1950,  pointed  out  that  this  was  not  a  rate  contract 
and  that  the  individual  members  of  the  public  were 
not  parties  to  that  contract  and  it  therefore  was 
valid  and  binding.  Thus,  Your  Honor,  the  court 
stated  this:  [440] 

"The  Commission's  control  over  contracts  affect- 
ing rates  and  services  is  limited  to  regulation  of 
contracts  that  directly  affect  the  service  the  rate- 
payer will  receive  at  a  particular  rate." 

And  they  further  ]iointed  out,  since  this  was 
simply  a  contract  between  two  utilities,   whereby 
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the  j)ublic,  in  turn,  might  be  served,  that  it  was 
valid  and  binding  and  not  subject  to  regulation. 

Your  Honor,  I  think  that  we  might  consider  for 
a  moment,  and  possibly  it  might  be  helpful,  if  we 
considered  the  cases  that  deal  with  the  analogy 
between  the  use  of  a  dock  and  a  wharf  and  the  use 
of  an  airport. 

The  reason  for  that  is  this:  That  there  is  a  body 
of  law  concerning  contracts  dealing  with  the  use 
of  wharves  and  the  analogy  between  the  use  of 
wharves  and  docks  and  airports  has  been  very 
clearly  i^ointed  out  in  the  cases.  Thus  Justice  Car- 
doza,  who  perhaps  was  the  first  judge  to  note  that 
close  analogy  and  to  state  it  in  an  appellate  deci- 
sion, in  Hesse  vs.  Rath,  cited  in  our  brief,  stated: 

"A  city  acts  for  city  purposes  when  it  builds  a 
dock  or  a  bridge  or  a  street  or  a  subway.  Its  pur- 
pose is  not  different  when  it  builds  an  airport." 

And  in  Coleman  vs.  City  of  Oakland,  the  District 
Court  of  Appeals  in  this  State  said: 

''Its  nearest  analogy  is  perhaps  found  in  docks 
and  wharves.  'An  airport  with  its  beacons,  landing 
fields,  runways  and  hangars  is  analogous  to  a  harbor 
with  its  lights,  wharves  and  docks;  the  one  is  a 
landing  place  and  haven  of  ships  that  navigate  the 
water ;  the  other  of  those  that  navigate  the  air.'  " 

The  Courts  of  Appeals  of  this  country  have  also 
noted  the  close  analogy  between  the  two.  The 
Fourth  Circuit,  in  Mayor  and  City  Council  vs. 
Crown  Cork  and  Seal  stated: 

"The  analogy  to  an  airport  seems  to  be  complete 
and  has  been  so  regarded  in  other  jurisdictions." 
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It  was  referring  to  docks  and  wharves. 

Your  Honor,  the  cases  which  have  dealt  with  con- 
tracts involving  the  use  of  a  dock  or  a  wharf  have 
held  that  when  a  city  makes  a  contract  with  a 
steamship  company  allowing  that  steamship  com- 
pany to  land  its  ships  at  a  wharf  that  the  contract 
is  valid  for  its  term  and  that  the  charges  and 
rentals  stated  in  that  contract  during  the  term 
cannot  be  voided  by  action  of  the  City.  That  was 
the  decision  of  the  Ninth  Circuit,  Your  Honor,  in 
Femmer  vs.  City  of  Juneau.  In  that  case  the  munic- 
ipal owner  of  the  wharf  entered  into  an  agreement 
with  a  steamship  company  whereby  the  steamship 
comx)any  would  o])tain  the  right  to  land  its  ship 
at  the  wharf  for  a  five-year  period  at  stipulated 
rates.  Later  the  validity  of  the  contract  was  ques- 
tioned, and  the  court  upheld  the  validity  of  the 
contract  and  stated  this:  [442] 

u*  *  *  ^^  cannot  be  said  by  this  court  that  the 
contract,  the  substance  of  which  is  that  the  City 
in  return  for  a  guarantee  of  a  steady  and  substan- 
tial patronage,  obligates  itself  to  make  certain  re- 
pairs to  the  wharf  and  to  give  Noi'thland  a  condi- 
tional priority  in  the  right  to  land  its  vessels  at  and 
use  the  wharf,  is  not  one  reasonably  necessary  to 
enable  it  to  exercise  its  powers  to  'establish  and 
operate'  a  public  wharf." 

We  believe,  Your  Honor,  that  the  Court  may 
consider  the  close  analogy  between  these  cases  and 
the  airport  cases.  Here,  Your  Honor,  we  have  a 
landing  place  for  ships  and  at  an  airport  we  have 
a  landing  place  for  carriers  of  the  air.  Both  landing 
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places,  Your  Honor,  are  usually  operated  and  main- 
tained by  the  municipal  authorities,  by  boards  of 
public  utilities  commissions  or  boards  of  port  com- 
missions. Both,  Your  Honor,  involve  charges  to 
the  carriers  themselves  at  stipulated  rentals  and 
rates,  and  both,  Your  Honor,  involve  charges  and 
rentals  and  fees  which  are  not  applicable  to  the 
individual  passengers  or  members  of  the  public  of 
those  carriers. 

Your  Honor,  there  is  another  matter  that  we  be- 
lieve should  be  adverted  to  as  a  basis  for  upholding 
the  validity  of  this  lease,  and  it  is  this:  that  a  rate 
making  power  involves  an  exercise  of  the  power 
of  sovereignity  or  the  power  of  government.  It  is 
a  part  of  the  police  power,  a  part  of  the  [443] 
power  to  govern  the  inhabitants  of  an  area. 

This  airport  is  located  wholly  and  entirely  with- 
out the  municipal  boundaries  of  the  City  and 
County  of  San  Francisco,  and  it  was  stipulated  at 
the  trial  that  the  City  exercises  no  true  police 
power  at  the  San  Francisco  Airport  which  is  lo- 
cated wholly  in  San  Mateo  County. 

The  universal  rule  is.  Your  Honor,  that  a  munici- 
pality may  not  exercise  any  of  its  governmental 
powers — powers  to  govern  its  inhabitants,  which  in- 
cludes the  power  to  regulate  rates — beyond  its 
municipal  boundaries.  That  is  the  purport  of  the 
decisions  which  are  cited  in  our  brief  in  support  of 
that  point. 

The  obvious  reason  for  it.  Your  Honor,  is  that 
chaos  in  government  would  result  if  one  county 
were  allowed  to  project  its  governmental  powers 
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into  the  affairs  of  another  county  and  to  assume  to 
exercise  any  powers  of  government  therein. 

Now,  Your  Honor,  we  do  not  mean  to  be  under- 
stood by  that  that  this  City  and  County  has  no 
power  to  operate  the  airport  or  to  manage  it.  We 
believe  that  it  quite  clearly  has  that  power,  but 
that  it  has  that  power  not  in  its  governmental  ca- 
l)acity  or  in  its  capacity  to  govern  its  inhabitants, 
to  exercise  a  police  power  and  to  regulate  rates, 
but  that  it  has  that  power  in  its  proprietary  capa- 
city, in  its  capacity  to  operate  and  run  a  business 
for  the  benefit  of  its  [444]  inhabitants  and  others 
in  the  County  of  San  Mateo. 

That  being  so,  Your  Honor,  and  having  exercised 
its  power  in  that  capacity,  we  believe  that  this  con- 
tract is  a  valid  contract  and  binding  both  as  to  land 
and  facilities  on  the  parties. 

Your  Honor  may  recall  that  at  the  trial  of  this 
case  much  of  the  testimony  concerned  weight  of 
planes.  That  testimony,  of  course,  was  pertinent 
at  the  trial  because  of  the  affirmative  defense  of 
the  City  that  there  was  not  at  the  time  this  lease 
was  executed  any  contemplation  in  the  minds  of  any 
of  the  parties  to  the  lease  that  aircraft  in  excess 
of  25,500  pounds  gross  weight  w^ould  be  put  into  use 
at  the  San  Francisco  Airport  during  the  term  of 
the  lease.  The  basis  of  that  defense,  of  course,  is  an 
excuse  for  performance. 

In  essence,  Your  Honor,  the  City  by  injecting 
that  defense  into  the  case  and  by  raising  it,  say  in 
effect  that  "We  admit  that  your  lease  is  wholly 
valid,  but  we  believe  that  because  you  put  into  use 
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heavy  planes  which  we  did  not  contemplate  and 
that  certain  damage  was  done,  that  we  have  an  ex- 
cuse for  non-performance." 

So  I  believe,  Your  Honor,  that  we  start  off  in  a 
discussion  of  that  defense  on  the  basis  that  the 
City,  at  least  to  that  extent,  must  assume  that  the 
lease  is  valid. 

I  should  like  briefly  to  discuss  the  law  with  refer- 
ence [445]  to  that  defense.  The  common  law  for 
centuries  of  course  has  been  that  mere  unforeseen 
difficulty  or  expense  is  no  excuse  for  non-perform- 
ance of  a  contract.  To  put  it  very  simply,  Your 
Honor,  the  law  has  always  regarded  a  contract  as 
a  contract  binding  on  the  parties  no  matter  what 
the  expense  or  difficulty  might  be  after  the  con- 
tract was  executed,  and  the  general  rule  is  that 
mere  unforeseen  difficulty  and  expense  is  no  excuse. 

There  have  been,  however,  Your  Honor,  a  very  few 
cases  which  apparently  are  relied  on  by  the  City, 
which  state  that  if  there  is  unusual  difficulty  and 
expense  of  an  extreme  degree  which  is  (1)  unfore- 
seen and  not  contemplated  at  the  time  the  contract 
is  executed,  and  (2)  which  the  parties  did  not  pro- 
tect themselves  against  by  provision  in  the  contract, 
that  there  may  be  equitable  basis  or  excuse. 

There  are  two  cases  cited  in  both  briefs  by  the 
plaintiff  and  by  the  defendant,  California  cases, 
which  discuss  that  doctrine.  Your  Honor.  They  are 
McCulloch  vs.  Liguori  and  Lloyd  vs.  Murphy. 

I  think  it  rather  remarkable  that  the  City  and 
County  would  rely  on  those  cases  because  both  of 
them,  Your  Honor,  refused  to  apply  the  doctrine 
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of  commercial  frustration,  and  they  refused  to 
apply  it  on  the  principles  that  I  have  stated:  that 
the  difficulty  and  expense  was  clearly  foreseeable 
and  the  parties  could  have  protected  themselves  by 
[446]  provision  in  the  contract. 

Thus,  in  one  case.  Your  Honor,  Lloyd  against 
Murphy,  it  was  a  lease  of  space  for  the  purpose 
of  selling  automobiles.  The  contract  was  made  in 
1941 — a  year  before  the  TWA  contract.  Then  the 
war  came  along  and  there  was  a  restriction  on 
the  manufacture  of  automobiles.  And  one  of  the 
parties  to  the  contract,  the  lessee,  asked  to  be  re- 
lieved from  the  obligation  of  its  contract  upon  the 
ground  that  he  didn't  have  any  automobiles  to  sell. 
The  court  pointed  out  that  in  1941  it  would  not 
have  been  difficult  for  him  to  foresee  that  there 
would  be  a  restriction  on  the  manufacture  of  auto- 
mobiles. 

Now,  similarly,  would  it  have  been  difficult  in  1942, 
three  years  after  the  war  had  started  and  when 
very  large  planes  were  in  military  operation,  for 
this  defendant  to  foresee  the  use  of  heavy  planes  in 
this  area? 

I  think  it  perhaps  more  pertinent  than  that 
though,  Your  Honor,  is  the  statement  in  these  cases 
which  is  set  out  very  clearly  that  if  the  parties  had 
attempted  to  jirotect  themselves  against  the  diffi- 
culty complained  of  in  the  contract,  then  the  de- 
fense is  of  no  avail. 

T  want  to  call  Your  Honor's  attention  specifically 
to  the  fact  that  the  lease  in  this  case  provides  for 
charges  for  the  use  of  planes  in  excess  of  25,500 
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pounds.  That  provision  is  Paragraph  III,  page  6, 
and  it  states  thus,  Your  [447]  Honor: 

"With  respect  to  any  scheduled  trip  departure  on 
which  aircraft  exceeding  25,500  pounds  in  standard 
gross  weights  are  scheduled  by  the  Lessee  to  be 
operated,  the  monthly  fee  for  that  schedule  trip 
departure    shall    be    increased   by    $1.00    for    each 

1,000  pounds" and  then  it  goes  on  to  provide 

for  further  charges  for  increased  weight. 

Now,  Your  Honor,  bear  in  mind  that  the  allega- 
tion in  this  answer  and  cross-complaint  and  the 
defense  of  the  City  is  based  upon  the  proposition 
that  at  the  time  this  lease  was  executed  they  had 
no  contemplation  of  planes  in  excess  of  25,500 
pounds.  And  here  is  an  express  provision  in  the 
lease  itself  providing  for  the  use  of  such  planes  at 
the  San  Francisco  Airport. 

Moreover,  Your  Honor,  this  comes  squarely 
within  the  principles  of  the  cases  which  I  have 
cited  which  state  that  if  the  parties  had  provided 
in  the  contract  for  the  difficulty  now  complained 
of,  commercial  frustration  is  no  defense.  And  here 
is  an  express  provision  for  the  use  of  planes  in 
excess  of  25,500  pounds  in  the  lease  itself. 

There  is  another  facet  to  this  defense,  and  that 
is  whether  or  not  the  use  of  these  planes  was  fore- 
seen at  the  time  the  lease  was  executed.  [448] 

The  allegation  in  the  answer  and  cross-complaint 
is  that  there  was  no  contemplation  in  the  minds  of 
any  of  the  parties.  Now  who  were  these  parties, 
Your  Honor  ?  As  I  have  stated,  the  chief  negotiator 
for  the  City  was  Mr.  Bernard  Doolin,  who  is  a  man 
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of  thirty  years  experience  in  aviation.  His  testimony 
was  that  he  did  have  contemplation  of  planes  in 
commercial  use  at  the  San  Francisco  Airport  in  ex- 
cess of  25,500  pounds. 

He  stated  that  he  contemplated  use  of  planes  at 
the  time  the  lease  was  executed  of  100,000  pounds 
or  more. 

Mr.  Andrews  was  the  other  party.  He  was  the 
chief  negotiator  for  TWA.  I  am  talking  now,  Your 
Honor,  about  the  two  chief  negotiators.  And  he  stated 
that  he  had  contemplation  of  planes  of  100,000 
pounds  or  more  coming  into  use  at  the  San  Fran- 
cisco Airport,  and  that  he  discussed  this  matter 
with  Mr.  Doolin,  and  that,  as  a  result  of  those  dis- 
cussions, this  escalation  clause  to  which  I  have  ad- 
verted and  which  provides  for  charges  for  planes 
in  excess  of  25,500  poimds,  was  included  in  the 
lease.  That  is  the  testimony  of  the  two  chief  nego- 
tiators, one  for  the  City  and  the  other  for  TWA. 

There  is  documentary  evidence.  Your  Honor,  in 
addition  to  the  testimony  in  this  case  which  indi- 
cates the  contemplation  of  the  parties  at  the  time. 
I  refer  Your  Honor  to  the  letter  of  Mr.  E.  G. 
Cahill  dated  August  4,  1937.  That  was  [449]  more 
than  five  years  before  the  lease.  Mr.  E.  G.  Cahill 
was  Manager  of  Utilities  in  1937  and  he  was  also 
Manager  of  Utilities  in  1942.  His  signature  appears 
upon  the  lease.  This  is  what  he  had  to  say  on  Au- 
gust 4,  1947;  in  a  letter  which  is  Exhibit  11  in  this 
case  and  which  was  directed  to  the  Public  Utilities 
Commission,  he  stated  as  follows: 

*'With  regard  to  the  land  plane  port" — referring 
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to  the  airport  " — a  radical  revision  is  taking  place 
in  the  design  and  operation  of  land  type  aircraft. 
Two  years  ago  we  were  faced  with  the  airport  ojj- 
erating  problem  of  aircraft  weighing  from  17,000  to 
20,000  pounds.  Today  land  planes  weighing  24,000 
are  operating  in  and  out  of  San  Francisco  Airport 
and  there  are  now  being  built  land  planes  to  be  put 
in  service  next  year  weighing  42,000  pounds  with 
other  designs  projecting  that  will  weigh  close  to 
70,000  pounds." 

In  1937  the  Manager  of  Utilities  was  talking 
about  planes  in  use  "next  year"  weighing  42,000 
pounds,  and  he  was  stating  that  other  designs  would 
come  into  use  that  would  weigh  70,000  pounds. 
That  was  five  years  before  the  lease  was  executed. 

Your  Honor,  there  are  also  numerous  references 
in  the  official  reports  of  the  Public  Utilities  Com- 
mission which  are  in  evidence  in  this  case  three 
and  four  and  five  years  before  [450]  the  lease,  and 
indeed  as  early  as  1936,  that  refer  specifically  to 
the  use  of  DC-4  aircraft.  DC-4  aircraft  is  an  air- 
craft weighing  over  45,000  pounds  and  in  the  vi- 
cinity of  50,000  pounds. 

There  are  also  numerous  references  before  the 
execution  of  this  lease  to  the  use  of  Boeing  Strato- 
liners. 

Thus,  Your  Honor,  there  is  this  specific  refer- 
ence in  the  official  report  of  the  Public  Utilities 
Commission  to  the  commercial  use  of  these  planes  in 
San  Francisco;  in  Exhibit  9,  which  is  the  report 
of  1938-1939,  or  about  three  years  before  the  lease 
was  executed,  the  following  statement  appears  with 
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reference  to  the  use  of  heavy  planes  by  Trans 
World  Airlines  and  United  Air  Lines: 

"Plans  for  the  use  of  four-motored  planes  by 
the  airlines  are  progressing  rapidly.  Both  of  the 
lines  using  San  Francisco  Airport  are  definitely 
contemplating  this  important  step," 

Here  is  a  specific  reference  in  an  official  rejjort 
of  the  City  and  County  of  San  Francisco  that  both 
of  the  lines  using  the  San  Francisco  Airport  at 
that  time,  three  years  before  the  lease  was  exe- 
cuted, were  definitely  contemplating  the  commer- 
cial use  of  these  aircraft  at  San  Francisco  Airport. 

We  have  more  than  testimony  and  documentary 
evidence  with  reference  to  that.  We  have  the  fact 
adverted  to  by  Mr.  Andrews  that  these  Boeing 
planes  which  the  City  states  w^ere  [451]  the  heavy 
planes  that  caused  some  damage  were  actually 
landed  at  the  San  Francisco  Airport  two  years  be- 
fore the  lease  was  executed. 

You  may  recall  that  Mr.  H.  B.  Andrews  stated 
that  he  had  held  a  pilot's  license  since  1914.  His 
log  book  that  he  kept  for  many  years  showing  the 
places  that  he  had  landed  and  the  dates  he  had 
landed  and  the  type  of  equipment  landed  is  in  evi- 
dence in  this  proceeding.  That  log  book  shows  on 
June  6,  1940  he  landed  at  the  San  Francisco  Air- 
port a  Boeing  Stratoliner.  Six  of  those  planes  had 
been  manufactured  at  the  Boeing  Aircraft  Company 
in  Seattle  and  were  flown  down  here  and  landed 
at  San  Francisco. 

Moreover,  Your  Honor,  Mr.  Andrews  testified 
that  he  had  a  clear  recollection  that  a  few  davs  after 
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these  planes  were  landed  they  departed,  and  that 
then  two  of  them  came  back  and  various  officials  of 
the  City  were  given  rides  in  these  planes.  That 
again  was  two  years  before  the  lease  was  executed. 
And  yet,  Your  Honor,  the  City  states  that  they 
had  no  contemplation  that  these  planes  would  ever 
come  into  commercial  use. 

The  City  also.  Your  Honor,  had  knowledge  of 
the  Constellation.  The  Constellation  is  the  heaviest 
plane  ever  used  by  TWA. 

Mr.  Andrews  testified  that  he  knew  that  these 
Constellations  were  being  manufactured  in  1938. 
He  discussed  this  [452]  fact  at  the  time  of  the  lease 
with  Mr.  Doolin,  and  it  was  contemplated  that  they 
would  come  into  commercial  use. 

Moreover,  Your  Honor  may  recall  that  there  is 
in  evidence  in  this  case  a  photostatic  copy  of  a 
widely  circulated  aviation  publication,  American 
Aviation.  The  date  of  that  document,  I  believe,  is 
May  1941,  before  the  lease.  That  shows  that  at  that 
time  there  were  eighty  Constellations  being  manu- 
factured, forty  for  TWA  and  forty  for  Pan 
American. 

In  the  light  of  this  evidence,  Your  Honor,  it 
would  seem  to  us  strange  that  the  City  would  insist 
that  it  had  no  knowledge  that  these  planes  would 
come  into  commercial  operation  within  20  years 
after  the  lease  was  executed  in  1942.  Eighty  of  them 
were  in  manufacture  two  years  before  the  lease 
was  executed. 

The  City  produced  as  one  of  its  witnesses  Mr. 
Burr,  who  is  a  design  engineer.  Mr.  Burr  testified 
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that  he  left  for  the  Army  in  1940,  as  I  recall,  and 
that  he  did  not  return  to  his  official  duties  until 
1947.  He  was  thus  not  engaged  in  his  official  duties 
at  any  of  the  times  that  these  operative  facts  took 
place  or  at  any  of  the  times  that  these  planes  al- 
leged by  the  City  were  put  in  use  at  the  San  Fran- 
cisco Airport. 

However,  Mr.  Burr  referred  to  a  report  which  he 
stated  was  published  by  a  group  of  Army  engineers 
indicating  that  at  the  San  Francisco  Airport  run- 
ways and  taxiways  necessary  to  [453]  sustain  heavy 
planes  would  not  be  needed  for  a  protracted  period 
after  1937.  And  that  was  1937.  As  I  stated  Mr.  Burr 
left  his  official  duties  in  1940. 

We  have  in  evidence,  Your  Honor,  Exhibit  24, 
which  is  a  document  issued  by  the  Civil  Aeronautics 
Authority.  The  Civil  Aeronautics  Authority  is  a 
division  of  the  Department  of  Commerce,  and  it  is 
charged  with  the  duty  of  advising  airport  operators, 
particularly  mimicipal  airport  operators,  of  the 
need  for  particular  types  of  runways  and  to  supply 
them  with  design  information  and  construction  in- 
formation so  that  they  can  keep  abreast  of  the 
progress  of  aviation.  That  document,  Your  Honor, 
is  dated  May  8,  1941.  It  shows  that  for  Class  4 
cities,  which  are  major  cities  of  the  United  States 
such  as  San  Francisco,  airport  designers  should 
contemplate  runways  that  would  sustain  maximiun 
gross  loads  with  reference  to  weights  of  300,000 
pounds.  That  was  m  1941,  and  that  was  informa- 
tion issued  by  the  Civil  Aeronautics  Authority  and 
made  available  to  all  municipal  airport  designers. 
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It  would  thus  seem,  Your  Honor,  that  here  we  have 
official  information  indicating  the  trend  of  aviation 
at  that  time. 

The  basis  of  the  City's  position  is  that  when  we 
put  in  use  Boeing  Stratoliners  in  1945 — we  started 
them  in  1945  at  San  Francisco — and  Constellations 
in  1946,  that  due  to  the  use  of  those  heavy  planes, 
these  ramps  and  runways  and  taxiways  were  de- 
teriorated and  broken  up,  and  that  as  a  result  [454] 
the  City  spent  a  great  deal  of  money  in  the  repair 
and  lengthening  and  improvement  of  runways. 

Your  Honor,  that  was  not  the  reason  why  the 
City  repaired  and  lengthened  and  improved  these 
runways.  Your  Honor  may  recall  that  Mr.  Doolin 
testified  that  these  various  facilities  were  planned 
at  least  five  years  before  the  fimds  whereby  these 
facilities  were  made  possible  were  voted. 

Most  of  the  money  which  was  the  source  of  the 
improvement  of  runways  and  ramps  and  taxiways 
at  the  San  Francisco  Airport  was  derived  from  the 
twenty  million  dollar  bond  issue  of  November  1945. 
We  believe  that,  in  the  light  of  Mr.  Doolin's  testi- 
mony, that  planning  for  those  facilities  was  five 
years  ahead  of  that  bond  issue,  that  it  can  clearly 
be  seen  that  the  reason  for  the  expenditure  of  that 
money  was  not  the  breaking  up  of  the  ramps  and 
runways  by  any  heavy  planes  but  civic  betterment 
considerations.  That  must  be  so  because  these  funds 
were  asked  for  and  were  planned  long  before  the 
utilization  by  TWA  of  any  heavy  planes  at  the  San 
Francisco  Airport. 

Moreover,  Your  Honor,  the  record  shows  that  in 
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1943-1944  the  first  contract  for  the  construction  of 
a  runway  to  take  planes  up  to  120,000  pounds, 
heavier  than  the  Constellation  adverted  to  by  the 
City  and  County — that  that  runway  was  started  in 
1943-1944.  Your  Honor,  we  did  not  put  into  use  the 
Boeing  Stratoliner  until  1945  and  we  did  not  put 
into   [455]  use  the  Constellations  until  1946. 

The  evidence  in  this  case  also  shows.  Exhibit  17, 
that  on  December  11,  1944  the  Public  Utilities  Com- 
mission wrote  a  letter  to  the  Board  of  Supervisors 
asking  the  Board  to  sponsor  a  twenty  million  dollar 
bond  issue.  Your  Honor,  that  was  before  the  utili- 
zation of  any  heavy  planes  by  TWA  at  the  San 
Francisco  Airport. 

It  would  thus  clearly  appear  that  the  reason  for 
tlic  extension  and  improvement  of  the  San  Fran- 
cisco Airport  was  a  thoroughly  laudable  desire  to 
better  the  airport  and  to  improve  it  for  civic  bet- 
terment considerations,  and  not  because  of  the  de- 
terioration due  to  any  heavy  planes. 

Also,  Your  Honor,  with  reference  to  that  de- 
fense, I  think  this  might  be  said:  that  it  was  not 
the  use  by  TWA  planes  that  caused  any  breakup 
or  deterioration  to  any  great  extent. 

Your  Honor  may  recall  the  testimony  of  Mr. 
Burr,  and  of  Mr.  Messersmith,  as  I  recall,  that  they 
did  not  believe  that  light  or  intermittent  use  by 
heavy  planes  on  runways  would  have  any  material 
or  damaging  effect. 

What  does  the  evidence  in  this  case  show  with 
reference  to  the  use  by  TWA  of  heaw  planes?  Ex- 
hibit 1  in  this  case.  Your  Honor,  shovrs  that  during- 
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the  entire  time  that  TWA  utilized  Boeing  Strato- 
liners  at  the  San  Francisco  Airport  they  never  at 
any  time  utilized  them  more  than  two  schedules  a 
day.  That  means  two  landings  and  two  takeoffs  a 
day.  [456]  Similarly,  when  Constellations  were  put 
into  use,  those  Constellations  were  operated  for 
almost  a  year  after  1946  on  a  one  schedule  a  day 
basis.  That  is  one  landing  and  one  takeoff.  And  I 
believe  there  was  only  one  month  during  the  period 
in  question  here  that  they  operated  on  a  three 
schedule  basis  of  more  than  three  landings  and 
three  takeoffs  a  day. 

The  Court:    We  will  take  a  recess. 

(Thereupon  a  short  recess  was  taken.)  [457] 

Mr.  Dyer:  Your  Honor,  at  recess  I  was  discus- 
sing the  fact  that  there  never  was  any  heavy  use 
of  runways  and  taxi-ways  by  TWA  planes  at  the 
time  this  damage  was  alleged  to  have  occurred.  I 
might  looint  out  to  your  Honor  that  before  the  utili- 
zation of  any  heavy  planes,  that  is,  planes  over  25,- 
500  pounds,  at  the  San  Francisco  Airport  by  TWA, 
and  in  1943  and  1944,  there  were  over  1,000  trans- 
Pacific  flights  initiated  at  San  Francisco  with  four- 
motored  equipment  weighing  in  the  neighborhood 
of  50,000  pounds. 

They  were  utilized  in  military  service.  The  point 
was  made  at  the  trial  that  those  planes,  when  they 
took  off  from  the  San  Francisco  Airport,  were  not 
fully  loaded ;  that  they  took  off  from  San  Francisco 
and  went  to  Hamilton  Field,  I  believe  it  was,  and 
then  went  on  their  journey  across  the  Pacific. 

I  think  that  is  correct.  But  the  point  to  be  made 
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is  this,  that  these  planes,  without  a  full  load,  as  I 
recall,  weighed  in  the  neighborhood  of  50,000 
pounds.  And,  your  Honor,  one  year  before  we  util- 
ized the  Boeing  Stratoliner  at  the  San  Francisco 
Airport  there  were  over  1,000  of  these  flights  initi- 
ated with  equipment  of  that  weight  at  that  airport. 

Now,  your  Honor,  as  I  have  stated,  it  is  the  posi- 
tion of  TWA  that  the  lease  hereon  is  not  a  rate 
contract,  and  that  the  rental  and  charges  are  neither 
applicable  to  nor  paid  by  [458]  the  individual  in- 
habitants of  San  Francisco  or  any  members  of  the 
pulilic,  and  that  therefore  the  lease  is  a  valid  docu- 
ment. But  even  assuming — certainly  without  con- 
ceding that  these  are  rates — we  believe  that  the  City 
had  power  by  contract  to  agree  to  fix  them  for  a 
definite  term. 

There  is  a  line  of  cases.  Supreme  Court  cases, 
that  hold  that  where  the  City  has  the  power  to  fix 
rates  hj  action  of  the  Public  Utilities  Commission, 
and  also  has  power  to  fix  rates  by  contract,  if  it  elects 
to  fix  rates  by  contract,  that  that  contract  and  the 
rates  so  fixed  are  binding  during  the  contract  terms. 

There  is  the  Home  Telegraph  against  Los  Angeles 
case.  I  might  fairly  state  to  your  Honor  that  in  that 
case  it  was  held  that  the  City  of  Los  Angeles  at 
that  time  did  not  have  such  power.  But  therein  the 
Supreme  Court  decided  this  principle,  and  that  is 
the  important  thing.  It  said, 

"It  has  been  settled  by  this  Court  that  the  State 
may  authorize  one  of  its  municipal  corporations  to 
establish  by  an  unviolable  contract  the  rates  to  be 
charged  by  a  public  service  corporation  or  natural 
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person  for  a  definite  term  not  grossly  unreasonable 
in  point  of  time,  and  that  the  effect  of  such  a  con- 
tract is  to  suspend  during  the  life  of  a  contract  the 
governmental  power  of  fixing  and  regulating  rates." 

This  principle  was  also  af&rmed  in  Public  Service 
Co.,  against  McCleod,  again  a  Supreme  Court  of 
the  United  States  case,  and  it  is  held  therein  that 
if  the  municipality  exercises  the  power  to  contract, 
the  power  to  regulate  the  rates  during  the  period 
of  the  contract  is  thereby  suspended  and  the  con- 
tract is  valid. 

Now,  those  cases  contain  the  proviso,  however, 
that  express  authority  for  such  contract  or  such 
lease  must  appear.  We  have  pointed  out  to  your 
Honor  that  the  Municipal  and  County  Airport  law 
of  1927  expressly  gives  a  municipal  such  as  the 
City  and  County  of  San  Francisco  power  to  lease 
facilities  at  the  airport.  We  believe  this  statute  and 
other  statutes  cited  in  our  brief  constitute  a  source 
of  power  to  the  City  to  fix  rates  by  agreement.  And 
our  position  thus  is  that  even  in  the  event  the  Court 
was  of  the  view  that  rates  are  involved^  the  City 
nevertheless  had  power  to  enter  into  this  contract, 
and  that  it  is  bound  by  the  obligations  contained 
therein  during  its  term. 

With  reference  to  the  matters  adverted  to  by  the 
City  in  the  cross-complaint,  may  I  say  this :  It  seeks 
to  recover  back  rates.  Now,  your  Honor,  the  prin- 
ciple is  universal  that  before  a  particular  rate, 
whether  that  rate  is  contained  in  a  contract  or  other- 
wise, can  be  changed  and  raised,  that  that  particular 
rate  iiaver  who  holds  that  contract  must  have  notice 
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form  the  Public  Utilities  Commission  that  that  par- 
ticular rate  [460]  is  deemed  unreasonable,  and,  if 
required,  a  hearing  must  be  held,  and  the  opinions 
can  be  heard  against  it  and  findings  made  thereon. 

Now,  your  Honor,  when  the  1946  schedule  was 
put  into  effect,  put  into  use,  the  rate  schedule,  and 
when  the  1951  rate  schedule,  there  was  a  general 
promulgation  hy  the  Public  Utilities  Commission. 
There  never  has  been  any  specific  notice  to  this 
specific  airline  that  the  charges  in  its  contracts  were 
deemed  unreasonable.  And  there  never  has  been  any 
hearing  held  concerning  the  reasonableness  or  un- 
reasonableness of  those  charges,  or  any  findings 
made. 

The  cases  cited  in  our  brief  are  clear  that  on  con- 
stitutional grounds  opportunity  must  be  given,  and 
if  that  opportunity  is  not  given  the  rate  is  pre- 
sumed valid  until  so  changed.  And  until  such  an 
opportimity  is  given  no  recovery  can  be  had  for 
those  back  rates. 

Finally,  may  we  say  this,  your  Honor,  that  we 
believe  that  this  case  should  be  looked  at  on  the 
basis  that  here  we  have  a  contract  fairly  open, 
fairly  entered  into  after  long  reflection  and  negoti- 
ations by  the  City  and  the  airline.  We  believe  that 
this  contract  was  pursuant  to  the  powers  of  the 
City  to  operate  and  to  manage  an  airport. 

We  believe  that  if  we  did  not  have  a  City  in  this 
case,  that  if  we  had  a  private  airport  operator,  that 
there  would  be  no  question  of  the  validity  of  this 
lease.  And  we  do  not  believe  that  a  City  and  County, 
imder  the  guise  of  a  rate-fixing  power,  should  be 
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allowed  unilaterally  and  at  will  to  increase  the  ren- 
tals and  charges  which  it  fairly  entered  into  by  way 
of  contract. 

Mr.  Holm:  If  your  Honor  please,  I  regret  very 
much  that  Mr.  Thomson  who  tried  this  case  will 
not  be  addressing  you  this  morning,  as  I  feel  certain 
he  would  have  been  able  to  do  it  far  more  efficaci- 
ously than  I.  Unfortunately,  as  you  are  aware,  the 
Lord  saw  fit  to  take  Mr.  Thomson  from  our  midst 
since  he  tried  this  case,  and  I  will  do  my  best. 

I  may  say  that  I  have  studied  all  pleadings  and 
every  word  of  the  evidence  in  the  transcript  and  I 
have  likewise  examined  all  the  briefs  that  have  been 
submitted  and  studied  them  carefully. 

Now,  this  case  is  probably  one  of  first  impression. 
There  isn't  anything  in  the  United  States  that  we 
have  been  able  to  find  that  is  directly  analogous 
to  the  facts  that  are  presented  to  your  Honor  in 
this  litigation. 

Thus,  we  have  to  now  view  it  from  the  standpoiut 
of  the  City  and  County  in  this  proceeding.  What  do 
we  have  ?  We  have  a  municipality  created  under  the 
laws  of  the  State  of  California,  given  its  sovereign 
powers,  and  has  adopted  a  home  rule  provision  of 
the  constitution,  that  is  a  law  unto  itself,  went  into 
the  legislature  upon  municipal  affairs,  and  there 
are  state  laws  to  that  effect.  [462] 

And  we  are  presented  with  a  picture  in  1942  that 
when  at  that  time  the  City  and  County  of  San 
Francisco  had  invested  approximately  $3,000,000  of 
the  taxpayer's  money  for  the  purpose  of  acquiring 
an  airport  in   San  Mateo  County.   The  work  had 
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begun  earlier  than  that — began  in  1927.  1  had  a 
hand  in  the  acquisition  of  it,  of  the  first  thousand 
acres  of  the  land  in  that  airport,  acquired  under 
difficulties,  as  to  whether  the  law  even  permitted 
you  at  that  time  to  condemn  for  airport  purposes 
or  not. 

We  were  successful  in  acquiring  it,  and  little  by 
little  land  has  been  acquired  since  that  time  until 
we  have  close  on  to  4,000  acres  of  very  valuable 
industrial  land. 

To  make  it  an  airport  it  was  required  to  spend 
a  tremendous  amount  of  money.  There  was  the  (ques- 
tion of  tidelands,  swamp  and  overflow  lands  was 
present.  We  had  to  fill  in.  It  cost  millions  of  dollars 
to  do  it. 

Contracting  the  situation  of  the  roughly  thousand 
acres  in  1942  with  the  present  day  situation  of  about 
$4,000,  and  the  $3,000,000  that  was  invested  at  that 
time  of  the  taxpayer's  money,  we  now  have,  as  the 
record  discloses,  approximately  $40,000,000  of  the 
taxpayer's  money  in  this  project. 

And  for  what  ? 

This  is  largely  addressed,  this  declaratory  judg- 
ment of  your  Honor,  to  the  equity  side  of  the  court, 
to  use  that  expression.  And  what  are  the  facts? 

The  whole  burden  of  making  an  airport  possible, 
and  for  the  very  plaintiff  in  this  action  and  for  the 
12  other  carriers  who  use  the  airport  facilities,  plus 
the  commercial  concerns  that  use  it  and  the  private 
individuals,  the  private  corporations,  they  have  ex- 
pended, insofar  as  the  airport  proper  is  concerned, 
and  its  facilities,  for  accepting  travelers  from  all 
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over  the  world,  not  merely  limited  to  inhabitants  of 
the  City  and  County  of  San  Francisco,  not  so  much 
as  a  thin  dime.  San  Francisco  has  stepped  in  and 
has  provided  these  carriers  with  the  facilities  that 
make  it  possible  for  them  to  conduct  their  business 
from  a  very  fruitful  source  of  obtaining  business. 

You  know  the  injustice  of  the  situation.  When  we 
look  at  it  on  an  equitable  way,  I  think  you  can  sort 
of  parallel  it  with  what  exists  in  railroad  transpor- 
tation. I  have  yet  to  find  where  the  railroad  compa- 
nies themselves  have  not  been  investing  their  own 
capital  in  providing  facilities  that  cost  untold  mil- 
lions of  dollars  to  accommodate  the  passengers  that 
they  desire  to  transport  wherever  their  roads  or 
connecting  lines  may  go. 

Similarly  to  our  situation  at  the  Airport  of  San 
Francisco,  now  located  in  San  Mateo  County,  they 
engage  in  separate  enterprises  at  those  stations. 
Conmient  has  been  made  in  the  brief,  possibly  by 
coimsel  this  morning,  that  you  engage  in  many  busi- 
nesses there.  That  is  true.  So  do  the  railroad  [464] 
companies.  Their  stations  have  all  manner  and  kinds 
of  concessions  that  are  leased  out  —  restaurants, 
cigar  stands,  magazine  stands.  They  deal  in  general 
merchandise  similarly  as  we  do  at  the  San  Fran- 
cisco Airport,  and  will  do  with  the  tremendous  new 
building  that  is  under  construction  there  now,  cost- 
ing the  city  approximately  $10,000,000. 

But  unlike  the  air  carriers,  the  railroad  compa- 
nies themselves  have  provided  those  facilities  and 
have  put  their  own  capital  into  investment  in  them ; 
and  when  thev  fix  the  rate  of  return  that  they  are 
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to  earn  on  their  invested  capital  they  consider  that 
as  part  of  a  rate  base  on  whicli  they  are  entitled  to 
earn  a  fair  return. 

Strictly  speaking,  that  has  nothing  to  do  with  the 
taking  of  a  person  from  one  point  in  the  country 
to  another,  so  far  as  transportation  itself  is  con- 
cerned, but  it  is  a  facility  that  is  an  integral  part 
and  it  is  necessary  to  do  that. 

Likewise,  you  take  the  telephone  building  here  in 
San  Francisco.  Counsel's  firni  is  now  engaged  in 
litigation  before  the  Public  Utilities  Commission  of 
the  State  of  California,  going  on  today — or  it  was 
at  least  yesterday.  I  think  it  is  recessed  today — and 
very  definitely  that  'phone  building,  a  magnificent 
structure  in  this  city,  has  not  one  thing  to  do  with 
tel(*]^hony  as  such.  In  other  words,  I  mean  that  it 
hasn't  a  thing  to  do  with  when  you  call  a  number 
or  dial  a  number  and  want  to  have  a  connection 
made.  Not  a  thing  of  that  is  in  the  [465]  Telephone 
Company  building.  It  is  all  occupied  by  executives 
and  administrators  from  the  company. 

Nevertheless,  every  cent  of  capital  that  the  com- 
pany has  invested  in  that  Telephone  Company  build- 
ing it  includes  in  its  rate  base  and  demands,  and 
rightfully  demands  under  the  laws  of  our  nation 
that  it  be  given  a  fair  return. 

Now,  there  is  quite  a  similarity  to  the  cities  there 
that  these  operating  companies  like  railroad  compa- 
nies, they  bear  all  the  expense  of  it.  But,  on  the 
other  hand,  we  have  plaintiff  in  this  action  thnt 
hasn't  contrilnited  a  five  cent  piece  for  these  facili- 
ties under  consideration  bv  this  Court.  The  City 
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has  contributed  them,  and  has  done  so  for  the  pur- 
pose of  accommodating  not  the  inhabitants  of  San 
Francisco  alone,  as  is  obvious  from  the  very  nature 
of  the  business  in  which  plaintiff  is  engaged.  It 
brings  people  from  all  over  the  world. 

Now,  the  lease  of  1942 — and  designated  properly 
as  a  * 'lease".  Nevertheless,  when  the  Court  looks 
upon  it,  it  has  to  view  it,  pick  it  up  from  its  all 
four  comers  and  construe  it  as  well  as  may  be  done 
with  legal  precedence  in  mind. 

What  was  the  situation  in  1942?  True,  Mr. 
Doolin,  Mr.  Andrews  and  others  discussed  the  pos- 
sibility that  there  were  planes  that  were  going  to 
exceed  the  weight  of  25,500  pounds.  Yes,  that  was 
discussed.  They  even  said  that  there  were  some 
Army  planes  that  were  much  heavier  than  that  and 
were  almost  a  [466]  reality  as  of  1942  when  this 
lease  was  entered  into,  and  that  there  was  thought 
of  things  being  constructed  of  far  greater  tonnage 
than  that. 

They  had  a  saying  in  the  early  days  of  aviation 
that — especially  when  San  Francisco  pioneered  in 
acquiring  this  airport — among  the  flyers.  There 
were  no  instruments.  It  was  crude.  They  used  the 
sun.  They  used  the  sextant.  They  used  the  compass. 
And  largely  they  used  the  expression,  the  inelegant 
expression,  that  they  flew  by  the  seat  of  their  pants. 

Now,  that's  how  crude  the  industry  was  when  San 
Francisco  began.  And  that's  the  situation  that  con- 
fronted us  then.  It  confronted  us  in  1942.  Things 
that  could  not  be  contemplated  within  the  fair  pro- 
jection of  a  man's  mind,  could  not  be  in  anyway 
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considered  as  actualities  in  1942  as  to  what  has  ac- 
tually developed  today. 

And  where  are  we  today?  Now  we  get  word 
within  the  last  week  that  a  plane  has  done  the  al- 
most unbelievable  thing.  If  anybody  had  said  this 
in  our  youth,  that  a  plane  would  be  constructed  and 
it  would  travel  as  fast  as  sound,  he  would  be  looked 
upon  as  very  much  of  a  queer  individual,  indeed, 
and  a  novelty. 

And  what  has  happened  since  then,  since  last 
year?  Just  within  the  last  few  weeks,  and  while 
this  question  was  pending,  there  has  been  a  plane 
that  has  traveled  twice  as  [467]  fast  as  sound. 

And  what  are  we  confronted  with  today?  We 
are  confronted  with  the  thought  that  in  the  future 
there  may  be  planes  that  will  be  300,000  pounds  in 
weight,  that  will  want  to  take  off  and  land  at  the 
San  Francisco  Airport.  We  can't  conceive  that  right 
at  this  time.  Certainly  no  facilities  at  the  San  Fran- 
eise(^  Airport  today  are  adequate  to  accommodate 
such  a  plane  as  has  been  described. 

We  have  another  feature  in  the  indiistry  to  show 
just  how  changing  this  thing  may  be — not  only  in 
1942  when  this  lease  was  entered  into,  but  as  of 
today.  We  read  about  their  harnessing  nuclear 
power,  to  put  those  into  airplanes.  And  what  the 
effect  of  that  is  going  to  be. — Tliey  are  going  to  put 
them  in  such  a  way,  they  say  they  are  going  to  be 
able  to  circumnavigate  the  world  three  times  with- 
out stopping.  The  thing  is  almost  unbelievable. 

And  on  the  other  hand  we  have  the  navy  comes 
in  and  makes  the  extraordinary  statement  that  per- 
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haps  there  is  no  need  for  any  land  planes  any  more, 
that  they  are  developing  water  planes  to  such  an 
extent  that  they  will  take  the  place  of  every  land 
plane  that  is  considered,  that  is  in  operation  now 
or  considered  in  the  future,  and  will  outfly  and  out- 
lift  anything  that  has  been  designed  for  land  use. 

The  industry  in  short,  your  Honor,  not  only  in 
1942  was  in  a  much  worse  state  of  turmoil  than 
today,  but  it  is  even  [468]  as  of  today  in  a  terrible 
state.  Nobody  knows  what  the  future  is  going  to  be. 

Now,  when  I  call  those  facts  to  your  Honor's 
attention,  it  is  quite  understandable  how  in  1942 
when  this  lease  was  entered  into,  that,  yes,  consid- 
eration was  given,  as  is  stated  in  the  transcript  to 
the  possible  development  of  heavier  planes  than  the 
25,500  pound  that  was  then  in  use  for  commercial 
purposes  and  in  use  by  plaintiff  in  ihis  action.  But 
nobody  attached  too  much  significance  to  the  thought 
that  they  were  to  be  in  general  use  and  accepted  by 
the  industry  in  general.  But  it  was  developed  be- 
yond the  concept  of  anybody  in  1942  that  could 
have  been  expected  of  him,  when  this  contract  was 
— when  this  lease  was  entered  into. 

Now,  here  is  something  that  I  introduced  this 
morning,  if  your  Honor  please,  and  that  is  Defend- 
ant's Exhibit  R  and  R-1,  2,  3  and  4,  with  the  suc- 
ceeding numbers.  That  exhibit  if  your  Honor  please, 
is  the  mechanics  that  were  gone  through  by  the 
Public  Utilities  Commission  in  the  year  1941  in 
setting  rates  and  charges  for  all  carriers  who  were 
using  the  San  Francisco  Airport. 

It  mis-ht  he  well  to  call  vour  Honor's  attention 


I 


City  and  County  of  San  Fraucisro,  rf  al.       i;(;.'> 

at  this  point  to  the  provisions  of  Section  130  of  the 
Charter  of  the  City  and  County  of  San  Francisco, 
which,  as  your  Honor  well  knows,  is  given  the  sanc- 
tity under  constitutional  provision  and  under  legis- 
lative action  as  it  has  been  ratified  by  the  [469] 
State  Legislature,  or  has  the  dignity,  or  transcends 
the  dignity,  I  should  say,  of  the  ordinary  State 
Statute  in  the  sense  that  it  becomes  the  constitution 
of  the  City  and  County  of  San  Francisco. 

Section  130  of  that  Charter  recites,  referring  to 
the  powers  of  the  Public  Utilities  Commission: 

"The  Commission  shall  have  power  to  fix,  change 
and  adjust  rates,  charges  or  fares  for  the  furnish- 
ing of  services  by  any  utility  under  its  jurisdiction, 
and  to  collect  by  appropriate  means  all  amounts  due 
for  said  service,  and  to  discontinue  service  to  de- 
linquent consumers;  and  to  settle  and  adjust  claims 
arising  out  of  the  operation  of  the  said  utilities. 

"Rates  may  be  fijj:ed  at  varying  scales  for  dif- 
ferent classes  of  service  or  consiunption.  The  Com- 
mission may  provide  for  the  rendition  of  utility 
services  outside  the  limits  of  the  City  and  County, 
and  the  rates  to  be  charged  therefor,  which  may  in- 
clude proportionate  compensation  for  interest  during 
the  construction  of  the  utility  rendering  such  service. 
"Before  adopting  or  revising  any  schedule  of 
rates  or  fares,  the  Commission  shall  publish  in  the 
official  newspaper  of  the  City  and  County  for  [470] 
five  days  notice  of  its  intention  so  to  do,  and  shall 
fix  a  time  for  a  public  hearing  or  hearings,  which 
hearings  thereon  shall  be  not  less  than  10  days  after 
the  last  publication  of  said  notice,  and  at  which 


()()()  Trans  World  Airlines,  Inc.,  vs. 

any  resident  may  present  his  objection  to  or  views 
on  the  proposed  schedule  or  rates,  fares  or  charges." 

Without  boring  you  with  reading  the  rest  of  the 
section  thereafter,  it  is  provided  that  after  the 
public  hearing  has  been  held  by  the  Public  Utilities 
Commission,  the  schedule  of  rates  and  charges  must 
then  be  submitted  to  the  Board  of  Supervisors,  who 
must  either  approve  or  disapprove,  and  it  states 
the  number  of  votes  required,  and  if  they  don't  act 
on  it  within  30  days  of  that  time,  it  then  becomes 
the  established  rate  and  schedule. 

My  purpose  in  bringing  Exhibits  R,  S  and  T  in 
this  morning  and  having  them  introduced,  the  ''R'^ 
group  covers  the  fixation  of  the  rates  and  charges 
fixed  under  Section  130  of  the  Charter  by  the 
Public  Utilities  Commission — which,  incidentally, 
under  another  section  of  the  Charter  is  given  full 
control,  management  of  the  operation,  and  develop- 
ment of  the  airport  as  well  as  the  other  utilities 
that  the  City  owns. 

It  first  of  all,  as  the  exhibits  will  show,  passed 
its  resolution  of  intention  to  consider  the  increase 
in  rates  of  [471]  1941;  directed  the  Clerk  of 
the  Commission  to  publish  notice  for  the  requisite 
time,  as  shown  in  this  Exhibit  R  that  was  done.  A 
date  was  set  in  that  notice  of  hearing  in  the  pub- 
lication in  the  official  newspaper  of  when  it  was 
to  be  heard.  The  hearing  was  held  after  the  pub- 
lished notice.  It  was  then  determined  what  the 
schedules  were.  The  schedules  were  under  this  Ex- 
hibit R  for  the  year  1941.  And  thereafter  it  was 
sent  to  the  Board  of  Supervisors  who  confirmed  it. 
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The  interesting  part  about  that,  Your  Honor,  is 
this:  That  the  precise  wording  as  set  out  in  the 
rates  and  schedules  as  determined  by  the  Public 
Utilities  Commission  and  authorized  by  the  Board 
of  Supervisors  are  written  into  the  lease  that  is 
before  Your  Honor  for  contemplation  and  con- 
struction now.  They  don't  change.  They  are  not 
changed  in  any  respect  at  all  from  what  the  Public 
Utilities  Commission  did. 

Similarly,  in  1946,  as  Exhibit  S  and  the  other 
numbered  pages  in  it  will  show,  a  like  procedure 
was  carried  out  as  I  have  described  as  in  the  first 
instance  in  1941. 

And  again  the  dociunents  are  there  showing  the 
procedure  that  was  carried  out.  The  publication, 
hearing  held  in  1950  by  the  Public  Utilities  Com- 
mission, and  the  action  taken  by  the  Board  of 
Supervisors. 

I  am  taking  this  thing,  maybe,  the  wrong  way 
too,  but  counsel  in  his  argument  has  said  that  there 
was  no  notice  given  to  his  carrier  and  his  plaintiff 
in  this  action  that  these  [472]  hearings  were  to  be 
held.  The  City  has  complied  with  every  provision 
in  the  Charter,  as  is  shown  by  this  group  of  ex- 
hibits I  have  given  you,  and  complied  with  what  it 
is  required  to  do,  and  it  is  required  to  do  nothing 
other.  And  of  course  the  fact  of  the  hearings  to  be 
heard  and  the  rates  that  were  going  to  be  con- 
templated were  made  a  matter  of  construction — 
matter  of  discussion — obvious  that  it  was,  among 
all  the  carriers  as  well  as  the  City  before  the  matter 
was  ever  brought  before  the  Public  Utilities  Com- 
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mission  in  conformity  with  the  formal  notice  that  it 
gave  in  accordance  with  the  law  that  governs  this 
situation. 

So  I  thought  it  might  be  well  to  dispose  of  that 
problem  right  off  the  reel,  and  I  think  it  is,  and  the 
record  bears  us  out  completely  on  that. 

Now,  of  course  we  have  this  sad  picture  to  call 
to  Your  Honor's  attention,  and  that  is,  in  the 
transcript  I  remember  reading  Your  Honor's  com- 
ment at  the  time,  that  apart  from  the  capital  in- 
vestment that  the  taxpayers  of  San  Francisco  have 
made  in  this  airport,  they  have  been  confronted 
with  a  $650,000  loss  of  operation  for  the  fiscal  year 
1952-1953,  which  is  the  last  figures  that  are  com- 
plete and  presented  to  Your  Honor.  $650,000  loss 
in  just  maintaining  and  operating  of  the  airport 
itself. 

The  picture  is  even  grimmer  than  that.  And  I 
thing  Your  Honor  likewise  pointed  out  in  the 
transcript  the  grimness  of  [473]  it  when  you  asked 
the  question  to  the  effect,  ''Did  that  include  the 
payment  of  the  bond  interest  and  redemption  of 
bonds'?" 

The  answer  given  you  wasn't  sufficiently  complete. 
It  did  not,  Your  Honor,  include  that. 

For  the  current  fiscal  year  of  1952-1953,  in  addi- 
tion to  what  I  have  explained  in  the  way  of  loss 
in  operating,  just  keeping  the  thing  going,  out-of- 
pocket  cost  or  loss,  the  interest  and  the  retirement 
of  bonds  has  cost  the  taxpayers  $2,130,000. 

For  whatf  To  allow  12  chartered  carriers  of  air- 
planes to  use  the  facilities  of  San  Francisco.  And 
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they  have  the  temerity  to  come  before  the  Court 
and  ask  for  equity,  from  their  viewi)oint,  that  they 
are  being  charged  rates  and  schedules  to  which 
they  object,  and  wish  to  keep  frozen  in  a  lease — 
a  situation  that  they  know  is  wholly  inequitable 
in  view  of  the  circumstances  of  the  development  of 
this  industry;  and  when  it  was  likewise  known  that 
the  City  and  County  and  those  responsible  for  the 
formation  of  the  terms  of  that  contract  had  no 
knowledge  of  what  these  development  might  be. 

And  all  these  monies  in  this  tremendous  $40,- 
000,000  not  expended  for  the  inhabitants  of  San 
Francisco.  Surely  they  reap  a  benefit  from  it.  The 
y)eoT)lo  here  naturally  have  the  advantage  of  going 
to  a  well  conducted  airport.  That  is  very  fruitful 
from  a  business  standpoint  for  all  the  carriers. 
They  have  the  advantage  of  going  to  that.  But 
they  are  not  the  only  ones.  Everybody  that  travels 
throughout  the  nation  and  [474]  comes  to  San 
Francisco,  they  likewise  have  the  privilege  of  it. 

Now,  it  seems  to  me  almost — it's  a  horrible  word 
to  use,  but  it  seems  there's  a  hypocrisy  in  the  thing. 

When  these  carriers,  and  this  plaintiff  particu- 
larly who  instituted  this  suit,  when  they  come  be- 
fore a  court  of  equity  and  say  that  they  shoudn't 
pay  a  fair  or  just  schedule  of  rates  that  has  been 
set  up  by  the  authorities  under  constituted  law; 
that  they  shouldn't  be  called  upon  to  pay  that  be- 
cause they  have  a  contract  that  they  believe  should 
be  susceptible  of  an  interpretation  that  they  are 
trying  to  put  on  it,  that  is  strange,  and  it  should 
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not  stand  up  as  a  matter  of  equity  in  this  or  any- 
other  court. 

They  say  that  they  should  be  entitled  to  those 
frozen  amounts  that  were  specified  in  1942.  Well, 
now,  it  doesn't  mean  a  thing  to  them,  as  a  matter 
of  fact.  They  claim  that  the  people  who  use  the 
facilities  really  are  not  the  people  of  the  world  at 
large  but  they  are  the  inhabitants  of  San  Fran- 
cisco. That  is  ridiculous  to  maintain  that  from  the 
very  nature  of  the  business. 

Plus  the  fact  that  whatever  landing  fees  or 
take-off  fees — and  there  is  only  one  charge  for  the 
two  operations — coming  in  and  getting  out,  we  only 
charge  them  once  for  that  fee,  or  to  do  that. 

And  by  the  way,  it  is  obvious  when  our  rates  are 
fixed  by  [475]  the  CAA  and  CAB,  they  figure  in 
what  is  the  the  charge  that  they  must  pay  to  the 
San  Francisco  Airport  for  landing  and  take-off 
charges,  and  that  is  included  in  the  very  ticket  and 
the  cost  of  that  that  this  man  from  anyplace 
throughout  the  United  States  may  come  into  and 
use  the  facilities  in  San  Mateo  County. 

We  are  part  and  parcel,  with  the  argument  be- 
fore Your  Honor  that  we  are  not  a  utility  down 
there,  seems  to  me  wholly  falacious.  Let  us  approach 
this  matter  from  this  viewpoint  for  a  moment,  and 
let's  simplify  the  thing  to  this  extent: 

I  am  here  not  so  much  concerned  as  to  the  rela- 
tively few  dollars  that  are  presently  involved  before 
the  Court,  but  we  are  concerned  very  much  about 
the  principle  and  with  the  things  that  may  happen 
for  the  many  years  to  come.  This  is  not  the  only 
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carrier  involved.  We  have  another  suit  pending  here 
that  has  not  reached  the  stage  yet  of  this  action, 
but  the  City  instituted  that  suit  against  the  United 
Airlines  and  it  is  in  the  files  here  of  the  court  now 
and  will  be  litigated  and  carried  on,  but  this  was 
instituted  by  the  carrier  itself. 

Let's  for  the  purposes  of  this  case  forget  any- 
thing about  the  area  in  the  Terminal  Building. 
Let's  forget  about  parking  space.  Let's  even  forget 
about  tank  farms  or  anything  of  that  sort  and  let's 
just  consider  the  area  that  goes — well,  let's  take 
this  podium,  or  whatever  we  want  to  call  it  here 
to  be  the  end  of  the  City's  properties  before  we  get 
out  onto  the  field  itself.  Then  we  come  upon  aprons, 
as  they  call  them,  or  [476]  loading  zones,  taxiways, 
and  finally  the  runways  on  which  these  airplanes 
take  off. 

Now,  those  are  all  facilities  that  are  used  in  com- 
mon with  all  the  other  carriers.  And  those  are  the 
facilities,  to  shorten  this  case  and  to  give  Your 
Honor  an  easier  way  of  approaching  this  already 
complex  problem,  of  determining,  does  the  City  and 
County — and  I  think  Your  Honor  stated  this  in  the 
transcript,  that  that  seemed  to  be  the  crux  of  this 
case, — does  the  City  and  County  of  San  Francisco 
have  a  right  to  fix  schedules  and  rates  of  charges 
for  those  common  facilities  of  the  loading  zones,  the 
taxiways  and  the  runways,  and  fix  them  from  year 
to  year  in  view  of  this  particular  plaintiff  having 
a  contract  or  lease  that  says  their  rates  shall  be 
fixed  in  accordance  with  the  1941  rates  and  eharoes. 
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And  I  think  that  will  simplify  the  situation  very- 
well.  That  where  a  common  carrier — that  where  a 
utility  and  a  part  of  the  common  carrier,  no  dif- 
ferent from  this  railroad  company  with  its  rail- 
road station,  if  anybody  is  injured  there,  certainly 
the  railroad  company  within  its  own  properties 
would  be  held  liable.  If  the  City  and  County  of 
San  Francisco  or  one  of  the  carriers,  I  should  say, 
there  at  the  airport  happened  to  have  a  patron, 
one  of  their  passengers,  from  the  time  they  left  this 
administration  building,  went  out  to  the  apron  or 
loading  zone,  something  happened  to  that  passenger, 
he  tripped  or  fell  or  was  injured,  just  as  sure  as 
we  are  in  this  courtroom  [477]  this  morning  that 
passenger  wouldn't  be  suing  TWA,  but  they  would 
be  suing  the  TWA  and  the  City  and  County  of 
San  Francisco,  for  any  dangerous,  defective  condi- 
tion of  that  approach  to  the  plane. 

And  further  than  that,  when  that  passenger  gets 
into  the  plane  and  they  have  sealed  him  off  and  are 
ready  to  start  off,  they  taxi  over  to  the  runways. 
Now  there's  a  person  boards  it  there  to  use  the 
facilities  of  the  City  and  County  of  San  Francisco. 
It's  out  there  on  this  taxiway  now.  The  motor  is 
going.  They  are  proceeding  along  the  taxiway  to 
the  runway,  and  something  happens,  and  there  is 
an  obstruction  in  the  concrete,  taxiway,  or  some- 
thing might  happen  that  they  went  off  the  side  of 
it,  and  a  hundred  and  one  things  that  could  happen. 
Just  as  sure  as  we  are  in  this  courtroom,  we  in  the 
City  and  County  of  San  Francisco  would  be  in  on 
that  situation  and  we  would  be  named  a  party  de- 
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fendant  and  would  be  held  jointly  liable  as  a  joint 
toi-t  seizure. 

And  the  same  thing  would  happen  with  that  plane 
as  it  gets  out  on  the  runways,  and  before  it  leaves 
the  ground  itself.  Anything  that  happened  on  those 
8,900  feet  of  runway,  if  they  were  using  that  par- 
ticular runway,  the  City  and  County  of  San  Fran- 
cisco would  be  a  joint  tort  seizure  under  those  con- 
ditions. 

Yet  plaintiff  tries  to  say  we  are  not  operating  a 
utility  insofar  as  common  utilities  are  concerned. 
I  think  [478]  that  clearly  illustrates,  should  illus- 
trate, Your  Honor,  that  it  is  in  fact  a  utility. 

That  being  so,  the  City  has  followed  out  from 
the  exhibits  you  have  had  brought  to  your  attention 
this  morning  what  is  required  to  fix  the  rates  and 
charges.  And  then  we  will  get  into  the  proposition 
of  saying,  once  having  entered  into  the  terms  of  the 
lease,  may  then  the  City  change  those  terms  by  these 
subsequent  charges  and  rates  that  are  fixed  up  in 
the  rate  schedules?  And  we  will  come  to  that. 

I  will  try  to  follow  as  much  as  I  can  counsel's 
argument  this  morning.  He  followed  more  or  less, 
I  think,  the  order  of  his  brief. 

Those  cases  in  the  first  part  of  the  first  section 
of  his  brief  all  go  to  the  proposition 

May  I  ask  Your  Honor  what  your  pleasure  is? 

The  Court:  We  will  take  an  adjourimient  until 
2:00  o'clock. 

(Thereupon  this  cause  was  adjourned  to  the 
hour  of  2 :00  p.m.  this  date.)  [479] 

Mr.  Holm :    If  the  Court  please,  I  did  not  realize 
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that  I  had  taken  so  much  time  this  morning  trying 
to  develop  that  whatever  equities  exist  in  this  case 
in  the  Court's  interpretation  of  the  documents 
should  be  in  favor  of  the  City  because  of  all  the 
circumstances — the  money  invested  by  the  City,  the 
conditions  under  which  it  was  invested;  and  then 
the  second  point  that  we  are  in  fact  conducting  this 
aii^oort  as  a  utility. 

One  of  the  corollaries  of  a  utility  is  that  there 
must  be  regulation  of  it  to  a  certain  extent  some- 
where along  the  line,  and  by  the  actions  of  the 
United  States  Government  through  which  the  De- 
partment of  Commerce  as  represented  by  the  Ad- 
ministrator of  Civil  Aeronautics,  the  San  Francisco 
Airport  does  in  a  sense  become  regulated  as  a 
utility.  As  an  example  of  that,  I  call  your  Honor's 
attention  to  an  order ;  it  is  called  a  Technical  Stan- 
dard Order,  entitled  TS0-NC6-A,  and  the  subject 
of  it  is  "Runway  Strength  and  Dimensional  Stan- 
dards for  Air  Carrier  Operation.' '  It  reads  in  part : 

"In  order  to  obtain  better  correlation  between  the 
design  of  airports  and  the  design  of  aircraft  which 
are  to  be  used  in  the  air  carrier  operations  and 
design  standards  contained  therein  have  been  [480] 
developed  by  the  Civil  Aeronautics  Administration.'^ 

And  then  it  goes  on  to  say  what  the  purpose  of 
it  is:  It  is  to  be  a  guide  and  the  norm  by  which 
airports  are  to  be  constructed.  And  the  various  air- 
ports throughout  the  nation  are  listed  as  feeders, 
trunk  lines,  express  and  continental  and  intercon- 
tinental, and  intercontinental  express.  And  in  that 
last  category  the  Civil  Aeronautics  Administrator| 
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dictates  that  to  reach  those  requirements,  a  X)ublic 
utility,  as  the  airport  is,  must  have  a  runway  of  at 
least  8,400  feet — your  transcript  shows  that  San 
Francisco  Airport  exceeds  that — a  width  of  200 
feet — we  show  that  we  have  that  in  the  transcript 
— and  a  taxiway  width  of  a  hundred  feet,  and  that 
is  likewise  met  in  our  structure  at  San  Mateo 
County.  And  with  that  they  permit  dual  wheels 
with  a  pavement  loading  of  125,000  pounds. 

So  if  we  did  not  have  those  facilities  that  have 
been  si^ecified  as  I  have  read  from  the  Adminis- 
trator of  Civil  Aeronautics  in  his  formal  order, 
this  plane  would  not  be  permitted,  or  any  similar 
to  him,  to  use  the  facilities  of  the  San  Francisco 
Airport. 

So  in  a  sense,  to  have  them  there,  we  are  regu- 
lated by  the  rules  and  regulations  of  the  CAB — 
Civil  Aeronautics  Board — and  the  CAA — Civil 
Aeronautics  Authority,  and  we  must  live  up  to 
them  if  we  care  to  continue  in  business. 

I  will  try  to  be  as  brief  as  I  can  to  pick  up 
counsel's  [481]  argument  of  this  morning.  He  fol- 
lowed the  order  of  his  brief. 

In  Section  1  of  his  brief  he  quoted  cases  and 
tried  to  establish  the  right  of  the  City  to  lease  air- 
port property.  We  have  no  quarrel  with  that  at  all. 
We  agree  to  the  statement  and  to  the  cases  that  he 
has  in  there.  It  is  a  very  lawyer-like  preparation 
and  done  w^ell.  He  sets  out  the  cases  in  very  good 
order  and  we  have  no  quarrel  with  it.  It  is  quite 
in  conformity  with  what  we  believe  is  the  law. 

But  he  makes  reference  to  the  Municipal  Comity 
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Airport  Law,  statutes  of  1947,  Chapter  267,  page 
487,  Deerings  General  Laws  of  the  State  of  Cali- 
fornia. But  he  forgot  to  emphasize  this  language 
here:  that  when  the  State  act  permits  a  munici- 
pality to  acquire  an  airport  outside  of  its  confines 
or  geographical  limits,  it  also  entitles  them,  quoting 
from  the  Act,  ''to  require  payment  of  charges,  fees 
and  tolls  together  with  liens  to  enforce  payment." 

Counsel  has  referred  on  his  first  point  to  the 
case  of  Pipes  vs.  Hilderbrand,  110  Cal  App  2nd  645. 
This  involved  a  writ  of  mandate  to  compel  the 
Commissioner  of  Finance  of  the  City  of  Fresno  to 
issue  a  warrant  for  the  first  installment  of  payment 
of  a  contract  of  work  to  erect  a  hangar  at  the 
Fresno  Air  Terminal.  We  have  no  quarrel  with  that 
at  all.  Of  course  we  say  the  City  has  a  right  to  do 
that  in  its  capacity  as  a  municipality. 

And  the  same  about  Laurent  vs.  City  and  County 
of  San  [482]  Francisco — I  tried  that  case  in  the 
court  below.  And  there  again  that  has  nothing  to 
do  with  the  leasing  of  common  facilities  such  as  I 
described,  that  go  beyond  the  barrier  of  the  actual 
physical  properties,  as  of  course  a  terminal  build- 
ing and  those  things  that  are  used  in  conjunction 
with  it.  And  I  have  no  quarrel  with  that,  naturally, 
as  we  prevailed  in  that  case. 

But  again,  that  has  nothing  to  do  with  these  prop- 
erties that  are  used  in  common  with  all  the  other 
carriers,  which  are,  I  believe,  12  in  number  in  addi- 
tion to  the  plaintiff  in  this  case,  and  there  is  a 
Japanese  line  and  some  other  foreign  line  about  to 
come  into  San  Francisco. 
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And  then  they  would  be  confronted,  Your  Honor, 
with  this  situation  that  outside  of  the  three  car- 
riers that  I  believe  I  mentioned  this  morning,  all 
other  carriers  would  be  paying  discriminatory  rates, 
which  is  a  violation  of  every  concej^t  of  any  rate 
schedule  that  has  ever  been  put  into  effect.  It  is  all 
supposed  to  be  based  upon  a  uniformity  of  rates 
and  no  differential  to  be  given  or  preference  given 
to  anybody  who  is  using  the  utility.  That  is  the 
fundamental  law  that  goes  from  the  Supreme  Court 
down  to  our  lowest  court  of  rate  making  and  how  it 
should  be  established. 

And  here,  by  a  court  lending  itself  to  the  inter- 
pretation which  the  plaintiff  seeks,  you  would  be 
destroying  that  very  fundamental  of  rate  making 
which  would  upset  and  allow  [483]  discrimination 
to  exist  among  the  carriers  and  give  three  carriers 
a  preferential  rate  in  their  business  activities  over 
all  the  others.  That  is  not  a  concept  legally  to  be 
tolerated  nor  is  it  equitable  in  any  sense  at  all. 

Section  2  of  the  plaintiff's  brief  has  to  do  with 
the  airport  operated  and  administered  by  the  Public 
Utilities  Commission  and  it  acts  in  a  proprietaiy 
capacity;  that  agreements  made  by  the  Commission 
are  governed  by  the  rules  of  law  applicable  to  pri- 
vate corporations.  Well  in  the  main,  we  have  no 
quarrel  with  that  point.  We  can  adoj^t  that  point 
as  they  state  it.  But  in  any  of  the  cases  that  counsel 
refers  to  in  his  brief  on  that  point,  he  has  yet  to 
point  out  a  case  where  they  were  common  use  facili- 
ties such  as  the  apron,  the  taxiway  and  the  runway 
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at  an  airport,  or  anything  that  could  be  construed 
as  an  analogous  situation. 

Ex  Parte  Houston  I  think  is  one  of  his  cases, 
224  Pacific  2nd,  281.  It  involved  the  validity  of  a 
contract  with  an  airport  limousine  service  for  an 
exckisive  concession  to  pick  up  and  deliver  pas- 
sengers to  and  from  space  in  the  terminal  building 
and  the  paving  area.  Those  are  all  things  that  we 
say  are  susceptible  to  lease. 

Another  case  that  he  laid  emphasis  upon  was 
Pignet  vs.  City  of  Santa  Monica,  29  Cal  App  2d  286, 
which  involved  an  accident  at  Clover  Field,  an  Air- 
port owned  by  the  City  of  Santa  Monica.  And  it  was 
held  that  the  City  operated  the  [484]  field  in  a 
proprietary  capacity  and  "as  such  was  liable  like 
and  only  like  any  other  individual  for  damages 
and  injuries  caused  by  its  negligence." 

To  the  same  effect  was  the  Miami  Beach  Airline 
Service  vs.  Crandon  in  counsel's  brief.  An  exclu- 
sive concession  was  given  to  a  transport  company  to 
convey  passengers  back  and  forth.  Again,  it  is  not 
a  common  facility  such  as  I  have  described. 

The  same  may  be  said  of  Milwaukee  County  vs. 
Town  of  Lake,  48  Northwestern  2nd,  page  1.  [485] 

Again,  that  was  not  a  common  facility  where  they 
leased  merely  a  hangar  and  a  strip  of  land  close 
by  it.  It  is  not  these  parts  of  utilities  that  are 
leased  as  common  utilities  used  by  all  of  these  other 
carriers  in  conjunction  with  plaintiff  in  this  case. 

The  Milwaukee  case  was  one  that  was  given  con- 
siderable space  in  counsel's  brief. 

The  next  one  was  Arkansas  Valley  Company  vs. 
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Morgan  at  229  Southwestern  2nd.  The  same  thing 
applies  there.  A  building  known  as  Building  No.  19 
and  a  contiguous  strip  of  land  was  leased.  Again 
that  is  not  proi)erty  or  facilities  that  are  used  in 
common  with  others. 

In  Section  III  of  the  brief — and  we  are  making 
progress,  Your  Honor — plaintiff  comments  on  the 
analogy  between  wharves  and  airports.  He  quotes 
from  the  case  of  Coleman  vs.  City  of  Oakland. 
This  case  involved  an  action  for  personal  injuries 
allegedly  caused  by  a  motor  truck  operated  by  de- 
fendant City  of  Oakland  at  the  Municipal  Airport. 
He  quotes  at  length  from  this  case,  but  it  is  very 
significant  that  in  his  quotation  from  this  case  on 
page  22  of  his  brief  that  he  leaves  out  a  highly  im- 
])oi'tant  quotation  that  would  apply  and  substantiate 
the  position  we  have  taken  in  this  case.  And  I  am 
going  to  read  the  few  lines  that  he  omitted  before 
he  began  quoting.  His  quotation  is  from  Coleman 
vs.  City  of  Oakland,  110  Cal  App,  715.  That  is  to 
be  found  on  page  23,  line  10  of  his  brief,  [486]  and 
he  quotes  this  language: 

"Its  nearest  analogy  is  perhaps  found  in  docks 
and  wharves.  'An  airport  with  its  beacons,  land- 
ing fields,  runways  and  hangars,  is  analogous  to  a 
harbor  with  its  lights,  wharves  and  docks;  the  one 
is  a  landing  place  and  haven  of  ships  that  navigate 
the  water;  the  other  of  those  that  navigate  the 
air.' " 

And  then  he  goes  on  and  quotes  some  citations, 
but  that  is  the  end  of  the  quote.  But  just  preceding 
that  in  that  opinion,  which  counsel  very  properly 
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from  his  own  standpoint  failed  to  incorporate,  is 
this  very  prophetic  language,  and  I  am  quoting  it 
verbatim.  It  is  on  page  720: 

"We  have  no  hesitancy  in  deciding  that  in  the 
conduct  of  an  airport  the  municipality  is  acting  in 
a  proprietary  capacity.  An  airport  falls  naturally 
into  the  same  classification  as  such  public  utilities 
as  electric  light,  gas,  water  and  transportation  sys- 
tems which  are  universally  classed  as  proprietary. 

That,  I  think,  while  it  is  dicta  to  the  determina- 
tion of  that  case,  nonetheless  is  quite  indicative  of 
counsel's  carefulness  in  avoiding  bringing  anything 
of  that  to  the  Court's  attention,  which  I  believe 
is  the  only  language  that  has  been  used  in  any  Cali- 
fornia case  to  actually  and  specifically  state  that 
an  airport  is  a  public  utility.  [487] 

That  being  so,  of  course  the  thing  obviously  fol- 
lows that  if  it  is  a  utility  we  have  under  our  Charter 
the  right  to  regulate  rates. 

Another  case  that  counsel  emphasized  in  his  brief 
under  this  point  was  Femmer  vs.  the  City  of  Ju- 
neau, 97  Fed  2nd,  694.  There  is  language  in  the 
case  which  indicates  that  rates  for  wharfage  may 
be  fixed  by  contact  by  a  municipality  which  owns 
a  municipal  pier.  But  the  lease  involved  in  that 
case,  however, — plaintiff  doesn't  mention  this  either 
— fixed  a  set  price  for  each  boat  to  approach  the 
wharf  using  the  Juneau  pier,  but  rates  for  dockage 
or  wharfage  were  fixed  by  schedule,  which  is  about 
the  situation  that  we  have  here. 

And  again  the  only  other  case  that  he  cites  on 
the  point  would  be  MacNeil  vs.  Chicago  Park  Dis- 
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trict,  82  Northeastern  2nd,  452.  That  is  a  case  that 
held  that  a  dock  fee  set  by  the  Park  District  of 
Chicago  was  valid  for  vessels  which  moored  within 
its  jurisdiction  even  though  Lake  Michigan  is  con- 
sidered navigable  waters  and  cannot  be  burdened  by 
local  regulations.  There  is  nothing  in  that  case  but 
a  contract  under  which  the  matter  of  fees  is  set  by 
lease.  So  the  case  does  not  apply  and  is  no  help  to 
plaintiff. 

I  reluctantly  bring  attention  to  a  case  which  Your 
Honor  sat  in  in  this  court,  in  a  Three  Judge  Court, 
The  State  of  California  vs.  United  States  of 
America  which  involved  dockage  fees  which  the 
Maritime  Commission  charged  back  there,  I  guess 
[488]  it  was  during  the  war  times.  And  there  again 
it  substantiates  the  veiy  theories  that  I  have  sug- 
gested here.  The  citation  of  that  case  is  State  of 
California  vs.  United  States  of  America,  321  US 
576.  That  case  inferentially  sustains  just  the  posi- 
tion that  I  am  taking  here :  That  we  have  the  right 
to  fix  fees  for  the  use  of  the  facilities  such  as  has 
been  done  here. 

The  Court :  I  am  not  conscious  of  that  case.  Will 
you  elaborate  a  little  more. 

Mr.  Holm:  Let  me  see  if  I  can  remember  some 
of  the  facts.  It  was  a  case  that  involved  the  United 
States  Maritime  Commission  and  you,  I  think,  and 
Judge  Healy — I  think  Judge  Healy  was  the  one 
who  wrote  the  opinion — and  another  Judge  I  don't 
remember  now — sat  as  a  Three  Judge  Court.  The 
case  involved  the  right  of  the  United  States  Mari- 
time Commission  to  make  an  order  requiring  water- 
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front  terminals  to  desist  from  unreasonable  allow- 
ance of  free  time  during  which  time  cargo  may- 
rest  on  the  wharf  without  charge  against  public 
owners  of  wharves  and  piers.  The  Supreme  Court 
upheld  the  decision  of  the  District  Court  that  such 
order  was  valid.  Does  that  bring  it  back  a  little  bit 
to  Your  Honor  now  concerning  public  owned  docks  ? 

The  Court:  Yes,  but  I  don't  see  how  it  enters 
into  our  problem  here. 

Mr.  Holm:    Let's  read  this  little  excerpt  from  it. 

"Through  its  Board  of  State  Harbor  Commis- 
sioners, [489]  California  provides  facilities  for  the 
handling  of  freight  and  passengers  on  the  San 
Francisco  waterfront,  under  a  statute  which  pro- 
hibits the  Board  from  making  charges  beyond  the 
cost  of  furnishing  such  facilities  and  administering 
them.  California  Harbors  and  Navigation  Code  is 
the  citation.  Pier  and  office  space  is  assigned  by 
the  Board  to  various  steamship  lines,  and  charges 
fixed  by  the  Board  are  collected  by  these  assignees 
for  the  Board.  Except  at  two  piers,  the  assignees 
handle  the  cargo,  but  the  Board  employs  a  staff  of 
men  to  check  all  cargo  and  vessel  movements  and 
collect  its  charges.  Oakland,  through  its  Board  of 
Port  Commissioners,  operates  piers  and  terminals 
w^hich  like  those  of  California,  are  designed  to  ac- 
commodate vessels  in  coastwise,  intercoastal,  off- 
shore, and  foreign  trade.  Whether  the  facilities  are 
operated  by  the  City  directly  or  leased  to  another, 
the  City  prescribes  and  collects  the  charges." 

That  is  the  point  that  I  am  trying  to  bring  out 
here :  That  there  the  City  really  prescribed  by  rates 
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what  the  charge  is  to  be  and  actually  was  collecting 
them,  such  as  it  does  here :  The  City  i)rescribes  them 
through  the  action  of  the  Public  Utilities  Commis- 
sion confirmed  by  the  Board  of  Supervisors  and 
[490]   collects  them. 

Another  case  of  interest  is  the  City  of  Oakland 
vs.  Eldorado  Company,  41  Cal  App  2nd,  320.  There, 
the  company  maintained  a  i)ublic  wharf,  and  the 
Court  stated  as  follows,  at  page  325  of  the  opinion : 

"If  the  property  involved  is  held  for  public  use, 
but  is  usable  by  the  public  generally,  with  a  charge, 
such  as  a  toll  paid  for  such  use,  it  comes  within 
the  classification  of  a  public  utility  and  permission, 
generally  in  the  form  of  a  franchise  from  govern- 
mental authority,  is  necessary.  The  operation  of  this 
wharf,  and  the  taking  of  tolls,  as  appears  from 
the  stipulate  facts,  brings  it  within  the  category  of 
a  public  utility." 

That  is  rather  cumulative  of  what  I  have  said 
this  morning  in  trying  to  emphasize  that  we  are  in 
fact  a  public  utility. 

Section  IV  of  Plaintiff's  brief  is  entitled  "The 
Airport  is  Located  Wholly  Without  the  Municipal 
Boundaries  of  San  Francisco."  And  it  is  said  that 
a  municipality  may  not  exercise  anything  in  the 
way  of  police  power  beyond  its  geographical  limits. 
Counsel,  during  the  course  of  the  trial,  as  I  read 
the  transcript,  seemed  to  lay  emphasis  upon  the 
fact  that  San  Francisco  in  any  of  its  properties 
located  in  San  Mateo  County  may  not  make  an 
arrest  and  seems  to  give  that  as  an  example  that 
that  was  the  exercise  of  police  power.  That  is  [491] 
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not  the  concept  of  police  powers  as  we  consider 
them  under  the  constitution.  Counsel  is  quite  right 
in  that  situation,  and  I  had  to  evolve  that  situation 
in  which  our  employees  in  San  Francisco  who  acted 
as  guards  at  the  San  Francisco  Airport  would  be 
deputized  as  deputy  sheriffs  of  San  Mateo  County 
and  consequently  could  make  an  arrest  if  it  were 
necessary  to  preserve  order,  which  is  wholly  neces- 
sary when  you  are  handling  three  and  a  half  mil- 
lion people  a  year. 

The  police  powers  go  way  beyond  that,  and  rate 
making  is  one  of  the  police  powers  that  is  conferred 
upon  a  municipality. 

I  believe  counsel  quoted  from  South  Pasadena  vs. 
Terminal  Railway  Company  in  109  California  319. 
But  that  case  really  has  no  bearing  on  this  situa- 
tion here  and  I  don't  know  why  it  was  included  in 
the  brief  excepting  that  it  did  go  on  the  question 
of  the  right  to  fix  rates  and  probably  redounds  to 
our  benefit  because  it  upholds  the  right  to  fix  rates 
and  street  railway  fares  from  one  community  to 
another,  between  South  Pasadena  and  Los  Angeles, 
and  that  in  effect  .gives  the  authority  that  there  are 
extra  territorial  rights  that  inhere  in  a  munici- 
pality when  they  operate  a  utility  outside  of  the 
confines  of  the  municipality.  Your  Honor  is  very 
familiar  with  that.  You  have  had  the  celebrated 
Pacific  Gas  &  Electric  Company  under  your  tender 
mercies  for  a  good  many  years,  against  the  City, 
where  power  was  involved  and  its  companion  [492] 
of  water  distribution.  And  obviously  there  you  knew 
how  it  was  necessary  that  San  Francisco  do  estab- 
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lish  its  rates,  especially  when  it  delivers  water  out- 
side its  geographical  limits,  and  how  necessary  that 
was.  I  will  not  say  what  the  ultimate  ruling  was  on 
that  case;  it  is  too  well  known  to  your  Honor  and 
to  me.  However,  that  is  part  of  it.  And  of  course 
it  would  be  preposterous  to  assume  that  the  state 
law  which  says  that  you  may  build  an  airport  in 
Siskiyou  County,  period.  What  would  be  the  sense 
of  that,  unless,  inferentially  you  were  given  the 
right  that  you  could  impose  fees  for  common  facili- 
ties that  naturally  flow  from  it. 

In  addition  to  that,  of  course  we  have  in  our  own 
charter  a  provision  under  Section  130  that  we  must 
establish  fees  for  the  use  of  these  utilities.  And  I 
emphasized  that,  I  think,  more  in  detail  this  morn- 
ing. 

There  is  a  case  of  Ebrite  vs.  Crawford,  215  Cali- 
fornia 724.  That  was  decided  in  1932.  That  case 
involved  a  collision  between  two  airplanes  at  the 
Long  Beach  Municipal  Airport  and  the  plaintiff 
sued  the  defendant  for  personal  injuries  and  prop- 
erty damage. 

There  was  an  objection  on  appeal  to  certain  in- 
stnictions,  and  the  respondent  justified  the  instruc- 
tions on  the  ground  that  they  were  the  substance 
of  an  ordinance  of  the  City  of  Long  Beach  which 
provided  for  a  right  of  way  and  other  iiiles  for 
the  operation  of  the  aircraft.  Appellant  relied  on 
this  [493]  contention:  that  the  accident  occurred 
outside  the  city  limits  of  Long  Beach,  the  easterly 
city  limits  being  westerly  of  the  point  of  a  narrow 
portion  of  the  field  where  the  machines  collided. 
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Well,  it  is  not  too  long;  I  will  read  just  a  short 
excerpt  from  that  case  at  page  7  to  8: 

"This  argument  of  appellant  cannot  be  sustained 
for  the  reason  that  the  City  of  Long  Beach  had 
extraterritorial  power  necessary  to  regular  and  lay 
down  rules  governing  the  use  of  the  municipally- 
owned  airport,  lying  partly  within  and  partly  with- 
out the  City.  By  act  of  the  Legislature  approved 
April  28,  1927, — "  the  very  act  that  counsel  has 
referred  to,  " — California  municipalities  were  au- 
thorized and  empowered  to  purchase,  lease  or  other- 
wise acquire  lands  for  and  to  operate  airports  or 
flying  fields  and  in  connection  therewith  'to  provide 
rules  and  regulations  covering  the  use  of  such  air- 
port and  facilities  and  the  use  of  other  property  or 
means  of  transportation  within  or  over  the  said 
airport'.  In  addition  to  the  implication  which  neces- 
sarily flows  from  the  quoted  language  of  the  statute 
it  should  be  observed  as  is  said  by  the  Supreme 
Court  in  In  Re  Blois,  179  Cal  291:  '*  *  *  Munici- 
palities may  exercise  certain  extraterritorial  powers 
when  [494]  the  possession  and  exercise  of  such 
powers  are  essential  to  the  proper  conduct  of  the 
affairs  of  the  municipality.'  And  it  requires  no 
great  meditation  to  realize  how  strange  an  anomaly 
it  would  be  to  say  that  the  City  might  own  an  air- 
port adjoining  its  boundaries  and  yet  be  without 
the  power  to  regulate  the  manner  of  its  use.  For 
other  statements  of  the  right  of  the  City  to  exercise 
extraterritorial  jurisdiction  when  necessary  to  the 
proper  conduct  of  its  affairs — "  and  then  it  goes  on 
to  some  other  cases. 
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Section  5  of  Plaintilf' s  brief  is  entitled  that  **the 
City  has  the  power  to  fix  public  utility  rates  by 
agreement  for  a  definite  term,  and  the  rates  so 
fixed  cannot  be  increased  during  that  term."  Well, 
that  of  course  goes  to  the  essence  of  what  is  pro- 
vided in  the  1942  lease.  The  rates  in  the  1942  lease, 
as  I  told  Your  Honor  this  morning,  verified  by  De- 
fendant's Exhibit  R  in  this  case,  are  strictly  in  con- 
foiTTiity  with  the  rates  and  schedule  of  charges  for 
these  common  properties  that  are  used  by  all  other 
carriers  and  are  incorporated  right  in  the  1942 
lease.  Of  course  that  is  sufficient  notice,  I  should 
think,  to  put  the  plaintiff  on  complete  notice  that 
it  is  subject  to  regulation  and  that  the  whole  use 
of  those  common  facilities  at  the  airport  is  subject 
to  regulations,  [495] 

As  I  understand,  Mr.  Andrews  could  not  recall 
that  he  was  aware  of  any  enactment  in  1941  by  the 
Public  Utilities  Commission  or  that  mention  had 
not  been  made  of  existing  fees.  It  seems  to  me  that 
must  be  just  a  lack  of  memory  on  Mr.  Andrew's 
part,  because  how  else  could  there  ever  be  verbatim 
put  into  the  lease  of  1942  those  very  rates  and 
schedules  that  were  set  up  by  the  Public  Utilities 
Commission,  confirmed  by  the  Board  of  Supervisors 
after  public  hearing  in  1941.  I  am  not  decrying  the 
effectiveness  of  Mr.  Andrews  as  a  witness  or  as  a 
gentleman,  but  it  is  just  one  of  those  things  that 
he  has  forgot,  apparently,  over  the  many  years  that 
have  intervened  since  that  lease  has  been  prepared. 
But  there  it  was,  written  into  the  lease. 

Counsel  maintains  that  we  have  the  right  to  fix 
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fees  and  to  carry  them  on  indefinitely.  That  is  not 
so,  as  a  matter  of  law,  I  respectfully  state  to  the 
Court.  The  only  time  that  that  can  be  done  is  where 
there  is  a  specific  provision  in  some  charter  or  in 
some  act  that  would  permit  such  a  thing  to  be 
done,  and  then  it  might  become  a  binding  contract, 
but  not  under  all  conditions. 

In  distinction  to  the  cases  that  he  has  cited  here, 
we  are  confronted  with  this  situation :  That  not  only 
do  we  not  have  anything  that  will  permit  us  to  go 
into  a  firm  contract  for  rates  for  these  common 
properties  extending  over  a  period  of  years,  but  we 
have  an  inhibition  in  it,  and  that  is  that  [496]  Sec- 
tion 130  of  our  Charter  that  advised  us^ — and  I  read 
it  to  you  this  morning: 

"The  Public  Utilities  Commission  must  fix  rates 
and  schedules  of  charges  for  all  utilities  owned  by 
the  City,  both  within  and  without  the  City  and 
County. ' ' 

That  is  paraphrasing  the  language  of  the  forepart 
or  middle  section  of  130  of  the  Charter,  but  in  es- 
sence it  is  what  it  provides.  So  there  you  have  a 
direction  inhibition,  and  any  of  the  cases  that  coun- 
sel may  have  cited,  and  he  has  a  few  here,  that 
says  that  where  there  is  statutory  permission  to 
make  such  an  agreement  that  there  it  may  be  sus- 
tained; but  that  isn't  the  case  before  Your  Honor. 
The  case  before  Your  Honor  is  that  there  is  an 
inhibition.  A  charter,  as  Your  Honor  well  knows, 
is  a  designation  of  limitations  of  power  upon  a  city, 
and  you  may  not  deviate  from  those  when  they  are 
specified  in  the  charter.  And  in  the  charter  in  this 
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instance,  Section  130  tells  you  as  I  liave  just  re- 
lated: That  you  must  fix  this  schedule  of  rates  of 
all  utilities  whether  within  or  without  the  City 
and  County  of  San  Francisco. 

I  think,  really  without  taking  up  too  much  of 
the  Court's  time  on  that,  that  we  can  let  that  be 
considered  as  a  sufficient  answer  and  a  sufficient  dis- 
tinction to  these  cases  that  counsel  has  cited. 

I  am  trying  to  lay  my  hand  now  on  another  case 
I  should  [497]  like  to  call  the  Court's  attention  to. 
This  case  of  St.  Cloud  Public  Service  Company  vs. 
St.  Cloud,  265  US  352,  might  be  worthy  of  a  little 
consideration,  if  Your  Honor  please.  This  is  an  ac- 
tion brought  by  the  Public  Service  Company  to 
enjoin  the  City  of  St.  Cloud  from  interfering  with 
a  proposed  increase  in  the  rates  charged  for  fuel 
gas.  In  1905  the  city  by  ordinance  granted  a  fran- 
chise to  the  company  and  authorized  it  to  sell  its 
fuel  gas  at  the  rate  of  $1.30  per  thousand  cubic 
feet.  The  city  refused  to  entertain  a  petition  pre- 
scribing a  rate  yielding  a  reasonable  return  on  in- 
vestment, the  company  claiming  that  a  rate  of  $3.39 
per  thousand  cubic  feet  was  necessary.  The  com- 
pany increased  its  rate  accordingly  and  brought 
the  suit  to  enjoin  the  city  from  interfering  with 
the  proposed  increase. 

The  city  claimed  that  there  was  a  valid  existing 
contract  between  the  city  and  the  plaintiff  company 
governing  the  maximum  rate  for  fuel  gas.  The 
District  Court  dismissed  the  company's  bill  to  en- 
join. This  decision  was  affirmed  by  the  Supreme 
Court.  This  decision  does  hold  that,  under  the  cir- 
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cumstances  of  the  case,  a  contract  fixing  public 
policy  rates  was  a  valid  one. 

The  Court  construed  a  provision  of  the  St.  Cloud 
Municipal  Charter,  Section  IV,  providing  in  part 
as  follows ;  quoting  from  the  charter : 

"The  common  council  shall  have  full  power  [498] 
by  ordinance  to  provide  for  and  control  the  erec- 
tion and  operation  of  gas  works,  to  grant  the  right 
to  erect,  maintain  and  operate  such  works,  provided 
that  the  common  council  shall  have  the  authority 
to  regulate  and  prescribe  the  fees  and  rates  and 
charges  of  any  and  all  companies  hereinbefore 
mentioned.'' 

The  Court  stated,  in  construing  the  charter  pro- 
visions it  would  look  to  the  decisions  of  the  Su- 
preme Court  of  the  State  of  Minnesota.  And  then 
the  Court  considered  two  cases  of  the  Minnesota 
Supreme  Court  and  states  as  follows,  265  US,  359, 
68  Lawyer's  Edition,  at  1055,  column  2: 

"In  the  light  of  these  decisions  of  the  Supreme 
Court  of  Minnesota" —  this  is  our  Supreme  Court 
speaking —  " — of  the  State  of  Minnesota  we  think 
it  clear  that  the  city  had  authority,  in  1905,  under 
its  charter  and  the  laws  of  the  State,  to  enter,  by 
ordinance,  into  a  contract,  in  its  proprietary  capa- 
city and  for  the  benefit  of  its  inhabitants  as  well 
as  itself,  providing  for  the  construction  and  opera- 
tion of  gas  works  for  a  period  of  30  years  and 
fixing  the  rates  to  be  charged  for  gas  sold  to  it  and 
its  inhabitants.  This  power  existed,  under  the  doc- 
trine of  the  Reed  Case,  [499]  under  the  provisions 
of  the  charter  giving  the  council  the  power  to  pro- 
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vide  for  the  control  and  erection  of  gas  works  for 
the  puri^ose  of  supplying  the  City  and  its  inhabi- 
tants with  heat  and  light.  And  we  do  not  think  that 
this  contractual  power  was  limited  by  the  proviso 
that  the  council  should  have  the  right  to  'regulate 
and  prescribe'  the  rates  and  charges  of  the  com- 
panies to  which  it  might  grant  the  right  of  con- 
structing such  works.  It  is  true  that,  standing  alone, 
this  proviso,  in  the  absence  of  any  State  decision 
to  the  contrary,  would,  under  the  construction  given 
similai*  language  in  Home  Telephone  Company  vs. 
Los  Angeles  and  be  regarded  as  conferring  au- 
thority merely  to  exercise  the  governmental  power 
of  regulating  rates,  and  not  authority  to  enter  into 
a  contract.  In  that  case,  however,  it  was  pointed  out 
that  there  was  no  other  provision  of  the  charter 
authorizing  the  City  to  contract  as  to  rates." 

That  was  referring  to  the  Los  Angeles  case. 

"And  in  the  present  case,  as  the  other  provisions 
of  the  charter  gave  the  City  authority  so  to  con- 
tract, we  must  regard  the  proviso  as  merely  an 
alternative  provision;  that  is  to  say,  we  think  [500] 
that  the  City  might  either  contract  as  to  the  rates, 
as  an  incident  to  its  power  of  granting  the  right  to 
construct  and  operate  the  public  utility,  or,  if  it  did 
not  exercise  this  power  to  contract,  might  there- 
after 'regulate  and  prescribe'  the  rights  in  the 
exercise  of  the  governmental  authority  conferred  by 
the  proviso.  One  power,  however,  is  not  destructive 
of  the  other.  And  where  a  municipality  has  both 
the  power  to  contract  as  to  rates  and  also  the  power 
to  prescribe  rates  from  time  to  time,  if  it  exercises 
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the  power  to  contract,  its  power  to  regulate  the 
rates  during  the  jjeriod  of  the  contract  is  thereby 
suspended,  and  the  contract  is  binding," 

A  clear  expression  of  the  rule  following  the  Home 
Telephone  Company  vs.  City  of  Los  Angeles  case 
is  Railroad  Commission  vs.  the  Los  Angeles  Rail- 
way, found  at  280  US,  145,  74  Lawyer's  Edition, 
234.  In  this  case  the  Los  Angeles  Railway  Corpora- 
tion brought  suit  to  abrogate  rates  fixed  by  its 
franchise  from  the  City  of  Los  Angeles.  [501]  The 
District  Court  of  the  Southern  District  of  Cali- 
fornia held  the  fixed  rate  provision  of  the  contract 
or  franchise  invalid.  This  was  affirmed  by  the 
United  States  Supreme  Court. 

The  Los  Angeles  Railway  Coi'poration  operated 
in  Los  Angeles  under  a  number  of  franchises  with 
the  City  which  provided  that  the  rate  of  fare 
should  not  exceed  five  cents.  The  franchise  was 
granted  between  1890  and  1918.  In  1926  the  Los 
Angeles  Railway  Corporation  applied  to  the  Rail- 
road Commission  for  authority  to  increase  the 
basic  fare  to  seven  cents.  In  1928  the  Railroad 
Commission  denied  the  application,  and  the  Court 
had  the  following  to  say — this  is  our  Supreme 
Court: 

"The  sole  controversy  is  whether  the  company  is 
bound  by  contract  with  the  City  to  continue  to  serve 
for  the  fares  specified  in  the  franchise — it  being 
conceded  that  the  finding  below  respecting  the  in- 
adequacy of  the  five-cent  fare  is  sustained  by  the 
evidence.  Appellants  contend  that  at  all  times  the 
City  had  power  to   establish   rates  by  agreement 
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and  that  the  franchise  provisions  constitute  binding 
contracts  that  are  still  in  force.  On  the  other  hand 
the  company  maintains  that  the  State  never  so 
empowered  the  City ;  and  it  insists  that,  if  the  power 
was  given  and  any  such  contracts  were  [502]  made, 
thoy  have  been  abrogated. 

"1.  It  is  possible  for  a  State  to  authorize  a  mu- 
nicipal corporation  by  agreement  to  establish  public 
service  rates  and  thereby  to  suspend  for  a  term  of 
years  not  grossly  excessive  the  exertion  of  govern- 
mental power  by  legislative  action  to  fix  just  com- 
pensation to  be  paid  for  service  furnished  by  public 
utilities.  *  *  *  And  where  a  city,  empowered  by  the 
State  so  to  do,  makes  a  contract  with  a  public 
utility  fixing  the  amounts  to  be  paid  for  its  ser\'ice, 
the  latter  may  not  be  required  to  serve  for  less  even 
if  the  specified  rates  are  unreasonably  high.  *  *  * 
And,  in  such  case,  the  Courts  may  not  relieve  the 
nil  lily  of  its  obligation  to  serve  at  the  agreed  rates 
however  inadequate  they  may  prove  to  be. 

"This  Court  is  bound  by  the  decisions  of  the 
highest  courts  of  the  States  as  to  the  powers  of 
their  municipalities." 

And  then  cites  cases. 

"Our  attention  has  not  been  called  to  any  Cali- 
fornia decision,  and  we  think  there  is  none,  which 
decides  that  the  State  Legislature  has  empowered 
Los  Angeles  to  establish  rates  by  contract.  This 
Court  is  therefore  required  to  constiiie  the  state 
laws  on  [503]  which  the  appellants  rely.  As  it  is 
in  the  public  interest  that  all  doubts  be  resolved 
in  favor  of  the  right  of  the   State  from  time  to 
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time  to  prescribe  rates,  a  grant  of  authority  to 
surrender  the  power  is  not  to  be  inferred  in  the 
absence  of  a  plain  expression  of  purpose  to  that 
end.  The  delegation  of  authority  to  give  up  or  sus- 
pend the  power  of  rate  regulation  will  not  be  found 
more  readily  than  would  an  intention  on  the  part 
of  the  State  to  authorize  the  bargaining  away  of 
its  power  to  tax." 

And  that  is  the  end  of  the  quotation  there. 

In  short,  there  are  certain  circumstances  where 
a  municipality  may  have  its  powers  of  fixing  the 
necessities  of  health  and  welfare  of  the  public  at 
large  and  where  there  are  those  that  can  be  just 
as  active  in  an  adjoining  county  that  that  may  be 
suspended  for  a  limited  time,  but  under  the  decisions 
that  I  have  given  Your  Honor  here  there  must  be 
clear  statutory  authority  for  that  very  purpose, 
and  they  are  not  looked  upon  with  favor  from  the 
quotation  that  I  have  just  given  you. 

However,  we  are  not  even  in  the  predicament  of 
trying  to  determine  that  in  this  case  here  because, 
as  I  have  pointed  out  before  and  reiterate  again 
to  Your  Honor,  that  Section  130  of  the  Charter  of 
the  City  and  County  makes  it  mandatory  upon  the 
City  and  County  to  prescribe  rates  for  all  utilities 
that  [504]  it  owns  and  operates  both  within  and 
without  the  City  and  County  of  San  Francisco,  ne- 
gating anything  that  may  be  implied  in  the  right 
to  enter  into  a  contract  that  would  transcend  that 
power.  That  is  a  limitation  of  the  powers  of  the 
City.  It  cannot  go  beyond  those  prescribed  state- 


City  and  County  of  San  Francisco,  et  at.       (>!)'» 

ments  that  are   contained  in   Section   130  of   the 
Charter. 

Of  course,  to  show  how  a  municipality  may  act 
when  it  is  fixing  rates,  we  will  respectfully  call 
your  attention  again  to  the  case  of  Connett  vs.  City 
of  Jersey ville  (CCA.  7,  1940),  110  Fed  2nd  1015, 
and  this  is  a  brief  excerpt  from  it: 

''The  governing  body  of  a  municipality,  when  fix- 
ing utility  rates  or  charges,  is  performing  a  public 
function  of  the  municipality  and  acting  as  a  rate- 
making  body  as  distinguished  from  its  private  fimc- 
tion  as  owner  and  operator  of  the  utility." 

That  in  a  measure  upsets  the  argiuTient  that  coun- 
sel made  this  morning  and  in  his  brief  that  this 
is  a  unilateral  attempt  upon  the  part  of  the  City  to 
set  rates  and  charges  for  these  utilities  that  are 
used  in  common  with  these  other  carriers  who  pay 
a  different  rate  than  we  seek  to  impose  upon  plain- 
tiff in  this  case. 

The  sixth  part  of  the  brief  of  counsel  is  given  to 
commercial  frustration. 

Of  course,  I  guess  none  of  us  when  we  were  in 
law  school  [505]  were  given  that  doctrine  of  com- 
mercial frustration,  and  it  AA^asn't  until  about  seven 
or  eight  years  ago  that  I  encountered  it  for  the 
first  time  in  a  decision — I  think  counsel  mentioned 
it  this  morning,  somebody  against  Murphy — in  a 
case  which  arose  in  Los  Angeles  where  a  man  had 
entered  into  a  contract,  what  he  thought  was  an  ad- 
vantageous lease  for  premises  to  conduct  some  sort 
of  an  automobile  agency  and  rei^air  shop  and  on(^ 
thing  or  another,  and  as  counsel  said  this  morning. 
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automobiles  were  no  longer  available.  In  addition 
to  that,  if  I  remember  that  case,  the  State  of  Cali- 
fornia came  along  and  bnilt  a  roadway  in  front  of 
his  establishment  and  made  it  impossible  for  him  to 
conduct  his  affairs,  I  believe.  That  is  the  case,  and 
that  is  the  first  mention  of  commercial  frustration 
that  has  entered  into  our  laws  in  California. 

The  Court:  Do  you  think  that  it  enters  into  this 
case  ? 

Mr.  Holm:    Pardon  me? 

The  Court:  Do  you  think  that  it  enters  into  this 
case  ? 

Mr.  Holm:  I  think  it  does.  I  think  it  is  worthy 
of  the  Court's  consideration. 

The  Court:  I  call  that  to  your  attention  because 
I  wasn't  impressed  with  it.  Now  I  may  have  made 
a  casual  reading. 

Mr.  Holm :  No ;  I  think  that  it  is  worthy  of  very 
careful  consideration  for  the  reasons  that  here  we 
entered  into  [506]  contracts  in  1942,  as  I  explained 
this  morning  when  aviators,  to  use  that  expression 
again,  were  flying  by  virtue  of  the  seat  of  their 
pants,  the  thing  was  in  such  infancy.  And  I  use 
that  expression  because  it  is  so  illustrative  of  this 
entire  industry  as  compared  to  today  where  they 
have  a  series  of  instruments  in  front  of  them  that 
requires  about  six  or  seven  engineers  to  decipher 
which  button  should  be  pushed  for  what  purpose, 
and  I  guess  they  have  to  have  an  engineer,  almost, 
to  read  one  of  them.  That  is  the  way  the  develop- 
ment has  progressed.  Nobody  dreamed  in  1942 — 
certainly,   they   talked   about   something   that   was 
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huge  and  was  going  to  happen ;  the  Army  had  these 
secret  machines  that  were  going  to  come  in  and  use 
the  airport.  Nobody  knew  of  the  thickness  of  the 
pavement.  How  could  Mr.  Doolin  or  how  could  the 
Public  Utilities  Commission  of  the  City  and  County 
of  San  Francisco  five  laymen  sitting  up  there,  or 
Mr.  Caliill  who  was  then  Manager  of  Utilities  and 
Mr.  Turner  now — how  could  they  envision  in  the 
future  that  the  bringing  in  of  heavy  planes  contin- 
uously, not  a  little  operation  now  and  then  or  a 
few  planes  maybe  a  day,  would  disrupt  the  pave- 
ment that  they  had  on  their  runways  and  on  their 
taxiways  and  on  their  aprons  or  loading  zones? 
[507]  No,  a  few  operations  of  that  sort  they  all 
agree  would  not  have  done  much  harm  and  didn't 
when  Army  came  forward  with  a  few  of  those 
planes  and  did  use  it  with  fair  regularity  during 
World  War  II.  But  nobody  at  that  time  enter- 
tained the  slightest  notion  that  the  air  companies 
would  ever  have  for  transportation  these  huge 
planes  that  are  now  a  reality. 

And  that  is  borne  out  again  by  what  I  said  this 
morning.  That  is  something  that  no  reasonable 
group  of  men  could  have  anticipated,  and  that  is 
one  of  the  rules  that  is  set  down  on  this  idea  of 
commercial  frustration  that  is  pointed  out  in  the 
decisions  that  uphold  it  and  say  that  it  is  a  valid 
defense  to  certain  wiitten  dociunents  and  certain 
impositions  made  upon  contracting  parties.  And 
it  is  something  that  has  entered  into  our  law  and 
is  very  definitely  in  here,  and  in  this  case  I  believe 
it  does  apply  for  what  I  have  told  you  because  of 
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the  situation.  As  I  say  again  today,  where  on  earth 
do  we  know  we  are  going  with  the  aviation  indus- 
try at  present?  Navy  claims  there  is  no  need  for 
land  planes  virtually  any  more  with  the  way  they 
have  progressed.  They  have  made  advancements, 
and  it  is  all  supposed  to  be  top  secret  information, 
although  it  was  brought  out  a  little  bit  in  our 
bridge  hearings  before  the  United  States  Board  of 
Army  Permits  and  Board  of  Army  Engineers.  The 
prospects  that  they  have  would  be  unbelievable  if  you 
would — were  to  give  credence  in  detail  to  everything 
they  say  to  you  and  you  might  [508]  as  well  fold 
up  your  airports.  It  makes  a  city  like  San  Fran- 
cisco feel  apprehensive  after  investing  all  these 
many,  many  millions  of  dollars  of  the  taxpayer's 
money  to  say  that  maybe  there  is  going  to  be  no  use 
for  that,  because  if  Navy  is  right  in  their  views 
and  they  so  perfect  their  engines,  as  they  claim 
they  have  done  with  these  little  things  they  call 
the  dot  that  now  can  keep  water  out  of  the  engines 
and  out  of  the  fuselage  and  everything  else  and 
they  can  skim  over  the  water  at  tremendous  speed 
and  get  going  I  guess  about  as  fast  as  sound — and 
now  they  have  not  only  on  the  board  but  they  claim 
in  actuality  these  huge  water  planes  that  are  going 
to  outlift  and  outmaneuver  and  travel  longer  dis- 
tances than  anything  they  have  on  land.  I  say  the 
industry  is  even  in  a  state  of  confusion  now.  And 
that  is  recognizable,  and  everybody  is  aware  of 
that. 

Now  just  imagine  and  transport  yourself  back 
to  1942.  That  is  10  years  back,  or  more  than  that 
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now.  There  was  even  more  confusion  existing  then. 
So  here  were  honest  people  getting  together  for 
an  honest  purpose.  There  has  been  no  chicanery, 
thank  God,  in  this  case  on  either  side.  It  is  just 
one  of  those  situations  that  could  not  be  anticipated 
by  either  side. 

I3ut  I  want  to  say  in  connection  with  this  too 
that  don't  forget  that  in  this  lease  it  is  provided 
that  this  lessor,  the  plaintiff  in  this  action,  TWA, 
will  be  given  the  right  to  use  [509]  these  common 
facilities  in  common  with  others  and  never  at  any 
greater  cost  than  that  of  those  others  who  may  use 
it.  If  we  just  imagine  the  reverse  of  this  situation, 
while  we  are  on  this  theme  of  commercial  frustra- 
tion and  how  their  minds  must  have  been  not  at 
meeting  on  anything  that  was  concrete  to  meet,  as 
they  now  say  for  the  future  300,000  pounds,  a  re- 
building of  all  that  airport  down  there  to  accom- 
modate them.  That  is  not  feasible.  Are  we  going  to 
say  that  we  are  going  to  now  expend  another  $40,- 
000,000  to  accommodate  Mr.  TWA's  passengers  and 
ours  because  we  use  it  in  common  so  that  they  may 
have  the  facilities  of  that  airport,  without  their 
putting  anything  into  it  and  using  the  taxpayer's 
money  for  it?  It  is  not  equitable;  it  isn't  fair,  any 
more  than  it  is  fair  to  say  that  what  we  had  in 
mind  in  1942  was  the  reasonable  use  of  25,000  and 
54,000  pound  planes  to  come  into  there  and  that 
it  would  not  disrupt  our  pavement,  and  then  the 
heavy  ones  came  and  they  did  disrupt  it  and  we 
had  to  go  out  and  rebuild. 

Why,  the  minds  didn't  meet  as  to  what  they  were 
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going  after.  It  is  commercial  frustration  as  the 
decisions  have  defined  it  and  as  I  see  it,  because 
this  science  has  so  progressed  from  the  day  they 
entered  into  that  contract  up  to  the  ensuing  few 
years  that  it  has  changed  the  picture  entirely.  And 
looking  forward,  doesn't  it  appeal  to  Your  Honor 
that  it  must  be  ridiculous  to  think  that  we  would  be 
ready  for  weights  of  300,000  pounds,  and  that  would 
mean  now  a  third  rebuilding  [510]  of  that  airport 
down  there,  at  the  Lord  knows  how  many  more 
millions  of  dollars  of  taxpayer's  money. 

And  we  are  going  to  litigate  with  the  other  car- 
riers in  this  matter,  you  can  rest  assured.  We  have 
one  suit  on  file  now  to  be  relieved  of  this  onerous 
and  Ave  feel  inequitable  and  illegal  provision  in  the 
lease.  And  we  are  going  to  do  that  with  the  three 
because  they  are  not  there  and  they  are  not  just, 
they  are  not  reasonable. 

What  do  we  do?  We  sit  back  and  we  put  the 
burden  of  making  up  some  of  the  $650,000  deficit 
in  operating  expenses  on  10  other  carriers  that  use 
the  place.  That  puts  these  three  people  or  three 
corporations  in  a  preferential  group  and  does  some- 
thing contrary  to  equity  and  contrary  to  what  the 
Supreme  Court  of  the  United  States  and  you,  Your 
Honor,  have  ruled  that  rates  must  be  reasonable, 
they  must  not  be  discriminatory. 

And  if  Your  Honor  were  to  give  the  interpreta- 
tion the  plaintiff  seeks  in  this  case,  you  would  be 
lending  yourself  wholeheartedly  to  the  proposition 
that  you  would  be  allowing  discriminatory  rates  to 
stay  in  effect  and  to  give  these  three  carriers  who 
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have  contracts  the  preference  over  other  operators 
in  it. 

All  these  things  come  into  this  question  of  com- 
mercial frustration.  And  of  course  if  you  bear  in 
mind  the  future  as  well  when  you  are  considering 
this  case  as  a  fact  and  realize  what  would  San 
Francisco  do  and  where  would  we  be  when  we  have 
[511]  to  rebuild  again.  There  wouldn't  be  any  air- 
port, at  least  that  would  accommodate  what  the 
Civil  Aeronautics  Authorities  say  would  be  the  re- 
quired load,  300,000  pounds. 
The  Court:  What  does  the  City  of  Los  Angeles 
do  with  their  Airport?  I  don't  know  anything  about 
the  history  of  that. 

Mr.  Holm:  I  have  got  enough  troubles  here,  if 
Your  Honor  please,  in  our  own  courts.  I  know  that 
in  Los  Angeles  they  have  one  that  is  privately 
owned  and  one  that  is  owned  by  the  City. 

And  of  course  I  don't  know  this  to  be  a  fact; 
but  when  counsel  says  he  has  51  cities  in  which  this 
interpretation  of  this  Court  will  have  effect,  I  think 
upon  investigation  of  those  51  cities  he  Avill  find  in 
many  of  them  they  are  paying  the  direct  schedule 
of  rates  and  are  not  tied  with  any  contract.  I  don't 
know  that,  but  I  am  saying  that  and  I  probably 
shouldn't,  because  I  haven't  the  facts  at  hand. 

I  would  rather  not  pay  any  attention  to  Los  An- 
geles. It  is  difficult  enough  to  try  to  take  this  tre- 
mendous losing  enterprise  and  burden  on  this  city 
and  luring  it  up. 

The  Court:  I  don't  mean  particularly  Los  An- 
geles; I  mean  other  aii*ports  throughout  the  coun- 
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try.  There  has  been  no  case  cited.  You  come  to  this 
court  and  tell  me  there  is  no  precedent  for  me  to 
follow. 

Mr.  Holm:     That  is  right.  [512] 

The  Court:  And  all  of  these  activities  are  going 
on  and  here  I  am  helpless. 

Mr.  Holm:  You  have  the  distinction,  Your 
Honor,  of  making  law. 

The  Court:    Isn't  that  ridiculous? 

Mr.  Holm:  It  is,  Your  Honor.  It  will  be  the 
destiny  for  the  cities  and  the  welfare  of  the  people 
throughout  the  nation  versus  the  claimant  here. 

The  Court:  I  hope  we  haven't  another  Hetch 
Hetchy  case. 

Mr.  Holm:    Well  I  hope  not. 

The  Court :    I  am  afraid  that  we  have. 

Mr.  Holm:    I  don't  think  so,  Your  Honor. 

The  Court :    And  I  say  that  advisedly  and  kindly. 

Mr.  Holm:  Well,  we  go  on  now  to  Section  VII, 
if  I  may,  of  plaintiff's  brief. 

The  Court:    You  may.  [513] 

Mr.  Holm:  They  state  in  their  brief  that  ^'If 
the  charges  provided  in  the  lease  are  public  utility 
rates  there  has  been  no  valid  regulation  of  the  rates 
heretofore  paid  by  Trans  World  Airlines.  No  recov- 
ery can  be  had  of  charges  applicable  to  a  period 
prior  to  the  date  of  filing  the  cross  complaint." 
That  is  their  contention  on  the  seventh  part  of  their 
brief.  I  don't  think  it  requires  anything  further  in 
the  way  of  answer  that  we  have  to  make  other  than 
that  contained  in  our  brief  on  Point  7.  I  laid  em- 
phasis upon  the  others  because  counsel  said  that 
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we  neglected  in  our  brief  to  answer  Points  2,  4  and 
something,  I  forgot  what  it  was.  But  they  are  an- 
swered, as  he  later  on  concedes,  at  least  inferen- 
tially  in  some  of  the  points,  and  I  think  that,  we 
cannot  do  other  than  review  again  what  we  have 
said. 

The  Public  Utilities  Commission  in  this  case,  no 
officer  of  the  City  and  County  of  San  Francisco, 
no  group  of  officers  can  ever  take  away  the  police 
powers  that  are  vested  in  the  City  as  such  to  pre- 
scribe rates  and  charges  for  utilities  as  is  stated 
for  them  in  the  Charter  and  which  they  must  follow. 
That  is  a  doctrine  of  limitation  and  they  cannot  go 
beyond  that.  And  Section  130  is  mandatory  that 
they  do  just  precisely  what  they  have  done  in  this 
case  and  what  they  have  made  provision  for  in  the 
contract  insofar  as  contracting  away  the  rates  is  a 
nullity.  The  rest  of  the  contract,  insofar  as  it  may 
apply  to  the  real  properties  involved,  the  [514]  use 
of  the  terminal  building,  the  use  of  the  hangar  and 
use  of  the  area  directly  in  front  of  the  hangar — 
those  are  all  proper  objects  for  leasehold  interest 
and  to  be  sustained  by  the  Court.  But  any  of  those 
common  facilities  that  are  operated  outside  of  the 
line  of  the  terminal  building, — the  aprons,  the  taxi- 
ways  and  the  runways — those  are  common  facilities 
that  are  used  by  all  carriers.  The  Court  must  not 
have  in  mind  that  this  is  a  certain  little  area  that 
these  people  are  only  confined  to.  This  whole  area 
is  occupied  by  13  now  it  is,  I  believe,  or  12  common 
carriers,  air  carriers,  flying  in  there.  They  use  the 
nmwavs  in  common  and  use  the  taxiways  and  use 
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the  loading  zones,  which  are  called  the  aprons  as 
well.  They  all  use  them  and  they  are  in  there.  If 
this  was  sustained,  you  have  the  unconscionable 
situation  that  one  airplane  standing  alongside  of 
the  other  owned  by  a  different  company — that  that 
would  impose  a  rate  higher  on  one  than  it  would  be 
on  the  other,  and  therefore  would  put  that  man  in 
a  position,  the  one  that  had  the  preferential  rate, 
in  an  unfair  position  for  competition  with  the  man 
who  has  the  higher  rate.  It  is  not  conscionable.  It 
isn't  equity  and  it  isn't  legal,  because  rates  and 
charges  must  be  uniform  and  not  discriminatory. 
That  is  fundamental  of  our  Supreme  Court  deci- 
sions and  the  decisions  of  this  Court  many  times 
throughout  the  years. 

I  am  very  grateful  to  Your  Honor  for  the  time 
that  you  [515]  have  allowed  us  in  making  our  pre- 
sentation, and  we  trust  that  you  will  see  fit  to  give 
very  careful  consideration  to  our  views. 

The  Court:    I  assure  you  that  I  will. 

Mr.  Holm :    Thank  you.  Your  Honor. 

The  Court:    We  will  take  a  recess. 
(Short  recess.)   [516] 

Mr.  Dyer:  If  it  please  the  Court,  Mr.  Holm's 
argument  adverted  to  the  fact  that  the  City,  subse- 
quent to  the  execution  of  this  lease,  improved  the 
airport  at  great  expense  to  the  City  and  County  of 
San  Francisco. 

Now,  it  isn't  my  understanding  that,  as  a  prin- 
ciple of  law,  improvements  made  by  a  lessor  after  a 
validly  executed  lease,  is  a  basis  for  avoidance  of 
obligations  under  that  lease.  I  do  not  believe  that 
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the  improvements,  voluntarily  made  ])y  this  lessor 
at  the  San  Francisco  Airport,  have  any  bearing 
on  the  legal  issues  to  be  presented  to  Your  Honor. 
I  think  essentially  the  question  in  this  case  is 
whether  or  not  the  obligations  contained  in  this 
lease,  admittedly  openly  and  honestly  arrived  at, 
are  binding  upon  the  parties. 

If  we  were  to  accept  the  conclusions  which  are 
implicit  in  Mr.  Holm's  argument,  any  lessor  who 
made  a  lease  with  a  lessee  could  at  any  time  there- 
after, ])y  the  simple  expedient  of  undertaking  to 
improve  the  property,  voluntarily  improve  it,  im- 
prove the  lessee  out  of  his  lease.  And  thus  it  can  be 
seen,  since  that  is  the  logical  extension  of  Mr. 
Holm's  argument,  that  it  should  have  little  consid- 
eration. 

Now,  I  might  also  say  this  to  Your  Honor;  that 
the  concern  of  this  airline  in  this  case  is  not  pri- 
marily with  the  number  of  dollars  it  pays  the  City 
and  County  at  the  San  Francisco  Airport.  Our 
concern,  Your  Honor,  is  with  the  maintenance  of 
the  principle  that  if  we  arrive  openly  and  honestly 
[517]  at  an  agreement  with  the  City  and  County 
concerning  the  operation  of  an  airport,  that  we 
should  with  some  certainty  be  allowed  to  rely  on 
the  obligations  contained  in  that  lease  for  its  term. 

We  have  advanced  that  argument  to  the  City 
from  time  to  time  and  have  been  met  with  the 
adamant  statement  that  they,  under  their  public 
utilities  powers,  as  alleged,  can  at  any  time  destroy 
the  obligation  contained  in  that  lease. 

Now,  I  don't  wish  to  go  over  again,  and  I  will 
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not,  all  the  evidence  which  bears  upon  this  so-called 
defense  of  ''commercial  frustration".  I  did  note, 
however,  Mr.  Holm's  descriptive  phrase  at  the  time 
in  1942  the  pilots  were  flying  by  the  seat  of  their 
pants,  indicating  at  that  time  aviation  was  in  a 
formative  and  simple  stage  and  has  progressed  to 
a  very  complicated  stage  since  then. 

Well,  of  course  there  has  been  progress.  Your 
Honor.  But  may  I  state  that  in  1940,  two  years 
before  the  lease,  there  were  in  commercial  opera- 
tion the  Boeing  Stratoliners  which  were  used  for 
a  long  time  thereafter.  And  there  was  in  produc- 
tion in  1938,  four  years  before  the  lease  was  exe- 
cuted, the  very  planes  we  use  at  the  San  Francisco 
Airport  today — the  Lockheed  Constellations. 

So  those  same  planes  were  in  production  and  in 
certain  places  in  commercial  operation  at  the  time 
and  before  the  execution  of  the  lease.  [518] 

Now,  there  has  also  been  discussed  in  the  City's 
argument  the  fact  that  the  fees  and  charges  for  the 
use  of  facilities  at  the  San  Francisco  Airport  are 
fixed  charges,  included  in  the  1941  schedule  of 
rates  and  charges. 

Well,  of  course  Mr.  Doolin,  the  Airport  Manager, 
apparently  didn't  know  anything  about  that.  At 
least,  that  was  the  purport  of  his  testimony.  And 
also  that  was  the  definite  testimony  of  H.  B.  An- 
drews. They  said  that  they  arrived  at  this  by  dis- 
cussion and  that  Mr.  Doolin  then  set  the  rates. 

In  any  event.  Your  Honor,  whatever  the  import 
of  that  argument  might  be,  may  I  point  out  to 
Your  Honor  that  in  the  very  lease  itself  there  is  a 
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provision  that  "except  as  authorized  in  this  lease 
document,  no  charges  or  fees  of  any  kind  shall  be 
imi)osed  by  the  lessor  ui)on  the  lessee  during  the 
term  of  this  lease." 

That,  Your  Honor,  is  set  forth  in  paragraph  13, 
page  13,  and  it  states  as  follows: 

"Except  as  otherwise  expressly  provided  for  in 
this  lease  and  agreement,  no  charges  or  fees  of  any 
kind  shall  be  charged  or  imposed  by  the  lessor,  di- 
rectly or  indirectly,  against  the  lessee  or  its  em- 
ployees, passengers,  and  so  forth". 

Now,  Your  Honor,  I  don't  know  what  the  pur- 
pose of  that  particular  paragraph  would  be  unless 
the  parties  intended  that  those  particular  charges 
and  fees  should  remain  for  the  duration  [519]  of 
the  lease  term.  And  here  it  is  explicitly  and  specific- 
ally set  forth  in  the  lease  document  itself. 

Going  on  briefly  to  another  subject,  Mr.  Holm 
states  that  the  general  promulgation  of  these  notices 
is  sufficient  notice  to  us.  That  is  not  the  type  of 
notice  that  was  adverted  to  in  the  plaintiff's  brief 
or  in  the  argument  this  morning. 

The  cases  hold  if  a  rate  is  set  forth  in  a  contract, 
there  must  be  notice  given  to  that  particular  con- 
tract holder  concerning  the  reasonableness  or  un- 
reasonableness of  that  rate  and  if  it  desires  a 
hearing  had  concerning  the  reasonableness  or  im- 
reasona])leness  of  that  rate.  I  do  not  believe  a  gen- 
eral promulgation  of  a  rate  schedule  was  sufficient 
to  meet  that  requirement  of  notice. 

Mr.  Holm  briefly  adverted  to  the  fact  that  this 
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was  a  true  utility  because  if  somebody  were  hurt 
on  the  runway  certainly  the  City,  as  well  as  the 
airline,  would  be  sued.  Well,  I  think  we  can  agree 
with  that.  Your  Honor.  But  the  City  would  be  sued 
only  because  it  would  be  acting  in  its  proprietary 
capacity  or  business  capacity  in  the  operation  and 
management  of  the  airport.  Certainly  we  all  know 
that  if  a  governmental  agency  is  acting  in  a  gov- 
ernmental capacity  it  has  its  sovereign  immunity 
and  is  protected  from  suit  of  that  character. 

There  was  some  reference  to  the  point  of  prefer- 
ence or  [520]  discriminatory  rates.  Well,  of  course 
that  argument  assumes  that  these  lease  charges  are 
rentals  or  rates.  And  I  think  we  went  into  the 
question  that  we  do  not  believe  that  this  is  a  charge 
applicable  to  or  paid  by  the  individual  members 
of  the  public.  It  would  doubtless  seem  that  that 
argument  has  no  validity  with  reference  to  this 
specific  contract. 

Mr.  Holm  then  went  through  our  brief  and  ad- 
verted to  the  various  sections.  He  said  that  Sec- 
tion 1,  which  concerned  the  authorities  we  cited, 
statutory  authorities,  for  the  leasing  of  these  facili- 
ties were  more  or  less  agreed  to  by  the  City  and 
County.  Of  course  we  are  gratified  with  that  fact. 
And  we  are  so,  Your  Honor,  because  I  think  it 
points  out.  Your  Honor,  that  the  other  courts  in  the 
country  that  have  even  touched  upon  this  problem 
have  stated  time  and  again  that  the  lease  of  land 
and  facilities  is  valid. 

We  have  talked  about  the  Milwaukee  case  which 
involved  the  lease  of  land  and  facilities  at  General 
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Mitchell  Field  in  Milwaukee,  and  there  the  Supreme 
Court  of  Wisconsin  talking  about  the  contract 
stated  that  the  lease  of  land  and  facilities  between 
the  National  Carrier  Airlines  and  the  Municipal 
Airport  Oi)erator  is  valid. 

Similarly,  that  was  the  statement  and  comment 
of  the  Oklahoma  Couii:  concerning  the  Will  Rogers 
Memorial  Airport. 

Whenever  courts  have  had  occasion  to  touch  upon 
this  problem  by  dicta  or  otherwise,  that  has  been 
the  comment. 

Now,  there  is  also  this  to  think  about,  Your 
Honor;  I  [521]  have  been  advised  definitely  by 
people  who  know — airline  people — that  we  operate 
at  the  Los  Angeles  International  Airport,  a  huge 
airport,  under  contract  and  lease  arrangement. 
Lockheed  Air  Terminal  at  Los  Angeles  is  a  pri- 
vately operated  air  teraiinal.  It  has  runways  and 
Tam]^5^  and  taxiways.  There  isn't  any  question. 

And  I  am  also  advised  that  that  is  the  case  in  the 
fifty-one  other  points  at  which  we  operate  through- 
out the  United  States.  I  believe  that  is  practical 
authority  for  the  proposition  that  the  leasing  of 
facilities  and  land  at  airports  at  proper. 

Mr.  Holm  discussed  Section  130  of  the  Charter. 
Now,  of  course  that  assumes  that  these  rents  and 
charges  in  our  lease  agreement  are  rates,  and  again 
we  believe  that  if  they  are  true  rentals  and  charges 
for  use  of  land  and  facilities,  that  that  Section  has 
no  application. 

Also,  in  line  with  the  various  Supreme  Court 
cases  we  adverted  to  this  morning,  if  the  City  has 
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both  the  power  to  fix  rates  unilaterally  and  fix 
rates  by  agreement — and  by  unilaterally,  Your 
Honor,  I  mean  fiixing  them  in  accordance  with  the 
Section  130 — that  if  it  is  elect  to  fix  the  rates  by 
way  of  contract  its  power  to  fix  rates  unilaterally 
or  by  a  Public  Utilities  Commission  is  expended 
during  the  term  of  the  lease.  That  is  the  precise 
holding  of  the  St.  Cloud  case  which  was  adverted 
to  by  Mr.  Holm.  That  case  states  [522]  specifically 
that  if  the  City  elects  to  fix  its  rates  by  contract, 
then  its  power  to  fix  rates  unilaterally  during  the 
teim  of  the  lease  is  suspended. 

Now,  Your  Honor,  we  believe  that  essentially  this 
case  gets  down  to  the  determination  of  whether  or 
not  this  airline,  and  other  airlines  at  San  Fran- 
cisco and  at  points  throughout  the  United  States, 
is  entitled  to  rely  on  these  honest  contracts,  arrived 
at,  as  Mr.  Holm  stated,  by  honest  people  on  a  nego- 
tiated basis.  We  think  the  principle  is  the  important 
thing  in  this  case.  And  we  believe  that  on  the  au- 
thorities stated  here,  as  well  as  on  the  equities  of 
the  case,  a  decision  should  issue  holding  that  this 
honest  contract,  openly  arrived  at,  should  be  upheld. 

Thank  you,  sir. 

The  Court:  Now,  gentlemen,  I  am  going  to  in- 
quire from  you  while  you  are  here,  and  it  might 
assist  the  Court  in  the  final  determination  of  this 
case,  what  questions  are  to  be  answered  by  this 
Court  in  this  case  as  submitted?  I  take  it  you  are 
submitting  the  case  now  on  both  sides? 

Mr.  Dyer:    Yes,  sir. 

Mr.  Holm:    Yes,  Your  Honor. 
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The  Court:    What  questions  are  for  decision? 

Mr.  Holm:    Well 

The  Court:    I  will  hear  from  counsel. 

Mr.  Dyer:  Your  Honor,  we  believe  that  the  ques- 
tions for  [523]  decision  might  almost  be  picked  out 
from  the  main  headings  of  our  main  brief.  Perhaps 
not  all  of  them  need  be  answered  extensively  be- 
caus(»  Mr.  Holm  has  admitted  to  some  extent  that, 
for  instance,  there  is  power  to 

The  Court:  Pardon  me,  I  have  another  sugges- 
tion. 

Mr.  Dyer:    Yes,  sir? 

The  Court:  Since  it  needs  some  thought,  I  will 
give  you  five  days  on  each  side  to  submit  that 
proposition. 

Mr.  Dyer:     Thank  you,  sir. 

The  Court:  So  that  you  will  have  time  to  think 
the  matter  through. 

Mr.  Holm :  Will  counsel  serve  his  suggestions  on 
me  within  five  days,  and  then  I  will  reply  and  serve 
my  suggestions  on  counsel  five  days  after  that. 

The  Court:    Agreeable,  counsel? 

Mr.  Dyer:    I  think  so.  Your  Honor. 

The  Court:  Five,  five  and  five.  He  is  the  moving- 
party.  Do  you  want  to  go  forward? 

Mr.  Dyer:  Well,  that  is  agreeable.  My  counter 
suggestion  would  be  if  we  both  put  in  concurrent 
suggestions  within  ten  days. 

The  Court :    Whatever  way  you  wish. 

Mr.  Holm :  I  think  the  way  firvst  suggested  would 
be  better. 

Mr.  Dyer:  We  have  a  holiday. 
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'Mr.  Holm:    Give  him  a  week.  [524] 

The  Court :  The  imi^oi-tance  of  that  is,  no  matter 
what  this  Comt  may  do,  this  case  is  worthy  of  going 
forward.  I  want  to  have  a  jDroper  record.  That  is  all 
I  am  trying  to  do. 

Mr.  Dyer:    I  a^ee,  sir. 

The  Court:  So  that  I  may  be  able  to  assist  the 
Court  in  making  a  final  determination  of  this  case. 
It's  as  simple  as  that  to  me. 

Mr.  Holm:  If  counsel  submits  his  in  a  week  I 
will  be  very  glad  to  submit  mine  in  a  week. 

The  Coui-t:  I  will  give  you  ten,  ten  and  ten,  if 
you  wish. 

Mr.  Holm :    That  will  be  better. 

Mr.  Dyer:     That  will  be  better. 

The  Court :  All  right,  that  will  bring  us  to  what 
date? 

The  Clerk:  That  will  be  January  29,  Your 
Honor. 

The  Court:    January  29.  [525] 

[Endorsed]  :    Filed  April  12,  1954. 
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[Endorsed] :  No.  14523.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Trans  World  Air- 
lines, Inc.,  a  corporation.  Appellant,  vs.  City  and 
County  of  San  Francisco,  a  municipal  corporation, 
Phillip  S.  Landis,  Sam  McKee,  Victor  S.  Swanson, 
Edward  B.  Baron  and  Donald  A.  Cameron,  as  mem- 
bers of  the  Public  Utilities  Commission  of  the  City 
and  County  of  San  Francisco,  G.  M.  Dixon,  as 
Manager  and  Chief  Engineer  of  the  San  Francisco 
Airport,  and  J.  M.  Turner,  Manager  of  Utilities 
for  the  Public  Utilities  Commission  of  the  City  and 
Coimty  of  San  Francisco,  Appellees.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division. 

Filed:   September  20,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14523 

TRANS    WORLD    AIRLINES,    INC.,    formerly 
known  as  TRANSCONTINENTAL  &  WEST- 
ERN AIR,  INC.,  a  Delaware  Corporation, 
Plaintiff  and  Appellant, 

vs. 

CITY  AND  COUNTY  OF  SAN  FRANCISCO,  a 

California  municipal  corporation,  et  al.. 

Defendants  and  Appellees. 

APPELLANT'S   STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD 

Appellant,  Trans  World  Airlines,  Inc.,  a  corpora- 
tion, intends  to  rely  on  the  following  points  on  the 
appeal  herein: 

1.  The  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern 
Division  (hereinafter  referred  to  as  the  "District 
Court"),  erred  in  entering  a  judgment  for  appellee 
City  and  County  of  San  Francisco,  and  in  denying 
appellant's  application  for  an  injunction  and  other 
appropriate  relief  as  prayed  for  in  the  complaint 
for  each  of  the  herein  given  reasons  severally  and 
for  all  of  said  reasons  collectively. 

2.  The  District  Court  erred  in  deciding  that  dur- 
ing the  term  of  the  lease  between  appellant  and 
appellee  City  and  County  of  San  Francisco,  said 
appellee  regulated  and  prescribed  rates  applicable 
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to  appellant  which  rates  appellant  was  obliged  to 
pay  for  the  use  of  facilities  at  the  San  Francisco 
Airport. 

3.  The  District  Court  erred  in  deciding  that  the 
furnishing  of  facilities  consisting  of  ramps,  run- 
ways, taxiways,  beacons,  signal  lights,  fire  protec- 
tive service  and  other  facilities  at  the  San  Fran- 
cisco Airport  to  appellant  constitutes  a  public 
utility  service. 

4.  The  District  Court  erred  in  deciding  that  ap- 
pellant and  other  airlines  are  the  public  served  by 
the  municipally  owned  airport. 

5.  The  District  Court  erred  in  deciding  that  ap- 
pellee City  and  County  of  San  Francisco  acted  in 
a  legislative  or  rate-fixing  capacity  when  it  fixed 
charges  for  the  use  of  facilities  by  appellant  and 
other  airlines  at  the  San  Francisco  Airport. 

6.  The  District  Court  erred  in  deciding  that  ap- 
pellee City  and  County  of  San  Francisco  through 
its  Public  Utilities  Commission  has  .jurisdiction  and 
power  to  establish  rates  for  the  furnishing  of  a 
public  utility  service  without  the  territorial  limits 
of  the  City  and  County  of  San  Francisco  and  that 
said  appellee  can  exercise  a  police  power  or  legisla- 
tive rate-fixing  power  beyond  its  territorial  limits 
and  jurisdiction. 

7.  The  District  Court  erred  in  deciding  that  ap- 
pellee City  and  County  of  San  Francisco  under  the 
doctrine  of  Home  Telephone  Company  vs.  Los  An- 
geles (1908)  211  U.S.  265,  and  Public  Service  Co. 
vs.  St.  Cloud  (1924)  265  U.S.  352,  could  not  fix 
charges  for  the  use  of  facilities  at  the  San  Fran- 
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Cisco   Airport   by   lease   agreement  with   appellant 
binding  on  the  parties  for  the  lease  term. 

8.  The  District  Court  erred  in  deciding  that  as 
a  matter  of  law  a  general  schedule  of  rates  and 
charges  promulgated  by  appellee  City  and  County 
of  San  Francisco  supersedes  all  contracts  between 
said  appellee  and  appellant  for  the  use  of  facilities 
at  the  San  Francisco  Airport. 

9.  The  District  Court  erred  in  not  deciding  that 
statutes  of  the  State  of  California  and  the  Charter 
of  the  City  and  County  of  San  Francisco  authorize 
appellee  City  and  County  of  San  Francisco  to  lease 
facilities  at  the  Airport  for  a  definite  term. 

10.  The  District  Court  erred  in  not  deciding  that 
in  the  fixation  of  the  charges  for  the  use  of  facilities 
at  the  San  Francisco  Airport  by  appellant  appellee 
City  and  County  of  San  Francisco  acted  in  a  prop- 
rietary and  not  in  a  governmental  capacity. 

11.  The  District  Court  erred  in  failing  to  decide 
that  the  lease  of  land  and  facilities  executed  by 
appellee  City  and  County  of  San  Francisco  and 
appellant  is  not  a  rate  contract. 

12.  The  District  Court  erred  in  failing  to  decide 
that  there  was  no  intention  by  appellee  City  and 
County  of  San  Francisco  to  make  the  rates  and 
charges  contained  in  the  general  schedules  of  rates 
and  charges  applicable  to  the  charges  in  the  lease 
between  appellant  and  appellee  City  and  County  of 
San  Francisco  during  the  term  of  said  lease. 

13.  The  District  Court  erred  in  failing  to  decide 
that  appellee  City  and  County  of  San  Francisco 
intended  at  the  time  of  the  execution  of  the  lease 
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by  said  appellee  and  aj)pel]ant  that  the  rates  and 
charges  provided  in  said  lease  would  be  effective  and 
binding  on  the  parties  thereto  for  the  lease  term. 

14.  The  District  Court  erred  in  failing  to  decide 
that  appellee  City  and  County  of  San  Francisco  at 
the  time  of  the  adoption  of  the  schedules  of  rates 
and  charges  for  the  San  Francisco  Airport  did  not 
intend  that  the  rates  and  charges  contained  in  said 
schedules  should  supersede  the  rates  and  charges 
provided  in  the  lease  executed  by  said  appellee  and 
ap7)ellant  on  October  1,  1942. 

If).  The  District  Court  erred  in  not  deciding  that 
appellee  City  and  County  of  San  Francisco  has 
never  validly  regulated  the  charges  for  the  use  of 
Airport  facilities  set  forth  in  the  lease  between  ap- 
pellant and  said  appellee. 

16.  The  District  Court  erred  in  not  deciding  that 
appellant  has  never  received  notice  from  appellee 
City  and  County  of  San  Francisco  that  the  charges 
for  the  use  of  Airport  facilities  set  forth  in  the 
lease  between  said  appellant  and  said  appellee  were 
superseded,  invalid  or  unreasonable. 

17.  The  District  Court  erred  in  not  deciding  that 
appellee  City  and  County  of  San  Francisco  has 
never  held  a  hearing  concerning  the  validity,  rea- 
sonableness or  supersedure  of  the  charges  for  the 
use  of  Airport  facilities  contained  in  the  lease  be- 
tween appellant  and  said  appellee. 

18.  The  District  Court  erred  in  not  deciding  that 
appellee  City  and  County  of  San  Francisco  has 
never  made  a  finding  concerning  the  reasonableness 
or  validity  of  the  charges  for  the  use  of  Airport 
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facilities  contained  in  the  lease  between  appellant 
and  said  appellee. 

19.  The  District  Court  erred  in  not  deciding  that 
the  general  promulgation  of  a  rate  schedule  by 
appellee  City  and  County  of  San  Francisco  is  not 
sufficient  to  supersede  or  invalidate  specific  rates 
and  charges  agreed  to  by  said  appellee  and  appel- 
lant for  use  of  facilities  at  the  San  Francisco  Air- 
port. 

20.  The  District  Court  erred  in  deciding  that 
recovery  for  rates  in  accordance  with  a  general  rate 
schedule  may  be  had  for  periods  prior  to  the  time 
that  rates  agreed  to  in  a  lease  were  brought  before 
the  Public  Utilities  Commission  and  regulation 
proposed. 

21.  The  District  Court  erred  in  deciding  that 
fire  protective  service  is  a  common  use  facility  in- 
volving the  provision  of  a  public  utility  service  for 
which  a  public  utility  rate  can  be  charged. 

22.  The  District  Court  erred  in  deciding  that 
appellant  was  obliged  to  pay  appellee  City  and 
County  of  San  Francisco  $9,600  for  fire  protective 
service  for  the  period  January  1,  1951,  through  De- 
cember 31,  1954. 

23.  The  District  Court  erred  in  deciding  that 
there  is  due,  owing  and  unpaid  from  appellant  to 
appellee  City  and  County  of  San  Francisco  for  the 
period  from  January  1,  1951,  to  and  including  Feb- 
ruary 28,  1954,  the  sum  of  $86,342.54  as  and  for 
flight  departure  charges. 

24.  The  District  Court  erred  for  all  reasons 
herein  set  forth,  severally  and  collectively,  in  not 


City  and  County  of  San  Francisco,  et  al.       719 

making  and  entering  a  judgment  herein  that  the 
lease  executed  by  appellant  and  appellee  City  and 
County  of  San  Francisco  is  valid  and  binding  on 
the  parties  thereto  as  to  all  its  terms  until  the 
termination  of  said  lease. 

Appellant's  Designation  of  Record 
Appellant  hereby  designates  as  material  to  the 
consideration  of  the  appeal  herein  the  following 
portions  of  the  record: 

1.  Complaint   (inchiding  exhibits). 

2.  Answer  to  complaint  and  cross  complaint. 

3.  Answer  of  plaintiff  and  cross  defendant  to 
cross  complaint. 

4.  Request  for  admissions  by  Trans  World  Air- 
lines, Inc.,  dated  March  19,  1952,  and  filed  March 
20,  1952. 

5.  Answer  to  request  for  admissions  by  City  and 
County  of  San  Francisco  dated  June  2,  1952,  and 
filed  June  4,  1952. 

6.  Motions  to  strike  of  Trans  World  Airlines, 
Inc.,  dated  September  25,  1953,  and  filed  September 
25,  1953. 

7.  Oppositions  to  motion  to  strike  by  City  and 
County  of  San  Francisco  dated  October  30,  1953, 
and  filed  October  30,  1953. 

8.  Motions  to  strike  by  City  and  County  of  San 
Francisco  dated  October  30,  1953,  and  filed  October 
30,  1953. 

9.  Oppositions  to  motions  to  strike  filed  by  Trans 
World  Airlines,  Inc.,  dated  November  12,  1953,  and 
filed  November  12,  1953. 
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10.  Proposed  questions  by  Trans  World  Airlines, 
Inc.,  to  be  answered  by  decision  dated  January  8, 
1954,  and  filed  January  8,  1954. 

11.  Defendant  City  and  County  of  San  Fran- 
cisco's statement  of  proposed  questions  to  be  an- 
swered by  decision  dated  January  18,  1954,  and  filed 
January  18,  1954. 

12.  Plaintiff,  Trans  World  Airlines,  Inc.'s,  pro- 
posed questions  to  be  answered  by  decision  in  reply 
to  defendants'  statement  of  proposed  questions, 
dated  January  29,  1954,  and  filed  January  29,  1954, 
and  affidavit  of  service  of  said  document  dated 
January  29,  1954. 

13.  Reporter's  transcript  on  the  trial  of  the  case 
and  the  transcript  of  the  oral  proceedings  upon 
argument  to  the  court  on  December  30,  1953. 

14.  Stipulation  re  Admission  of  Evidence  dated 
May  20,  1954,  and  Exhibits  A  and  B  attached 
thereto. 

15.  The  following  exhibits  of  Trans  World  Air- 
lines, Inc.,  entitled: 

"No.  1 — Number  of  Trans  World's  Airlines' 
Schedules  per  Month  for  Period  of  January  1,  1952, 
through  December  31,  1952"; 

"No.  2 — Recapitulation  of  Invoices  Received  from 
City  and  County  of  San  Francisco  Covering  Fire 
Protective  Service"; 

"No.  3 — Recapitulation  of  Invoices  Received  from 
the  City  of  San  Francisco  Covering  Ramp 
Charges" ; 

"No.  4 — Statement  of  Rentals  Paid  by  Trans 
World    Airlines   during    1952    under   Lease    dated 
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October  1,  1942,  and  Charges  that  Would  Have 
Been  Payable  under  the  Schedules  of  Rates  and 
Charges  Effective  January  1,  1951"; 

"No.  5 — Letter  dated  January  11,  1951,  to  Arthur 
Thompson  from  City  and  County  of  San  Francisco 
Concerning  Payment  of  Charges"; 

16.  The  following  exhibits  of  the  City  and 
County  of  San  Francisco: 

Lease  executed  October  1,  1942,  by  and  between 
City  and  County  of  San  Francisco,  Lessor,  and 
Transcontinental  &  Western  Air,  Inc.,  Lessee  (Tr., 
p.  126,  lines  3-8)  ; 

A — Trans  World  Airlines  Actual  Flight  Depar- 
tures from  San  Francisco  Airport  for  the  Period 
of  January  1,  1951,  to  February  28,  1954; 

B — San  Francisco  International  Airport  Rates 
and  Charges  Effective  September  1,  1946; 

C — San  Francisco  International  Airport  Rates 
and  Charges  Effective  January  1,  1951 ; 

D — Letter  to  A.  R.  Thompson  of  Trans  World 
Airlines,  Inc.,  dated  January  11,  1951,  and  signed 
by  Harold  Messersmith  and  forms  attached  thereto ; 

G — Interim  Rate  and  Charge  Report,  San  Fran- 
cisco Airport,  March,  1951; 

Q — Call  for  Bids  for  Lease  and  Signed  Joseph 
J.  Phillips,  Director  of  Property; 

R-1— PITC  Resolution  4423,  6/2/41 ; 

R-2— Affidavit  of  publication  of  Res.  4423; 

R-3— PUC  Resolution  4474,  6/23/41 ; 

R-4 — Journal  of  Proceedings,  6/30/41  of  Board 
of  Supervisors; 
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S-1— PUC  Resolution  7504  and  Affidavit  of  pub- 
lication ; 

S-2— PUC  Resolution  7829,  11/25/46; 

S-3— Resolution  6106,  series  1939  12/31/46 ; 

S-4— PUC  Resolution  7899,  1/6/47 ; 

T-1— PUC  Resolution  11093,  10/16/50; 

T-2— Affidavit  of  M.  M.  Potter; 

T-3— PUC  Resolution  11182,  11/20/50; 

T-4— Resolution  10628,  series  of  1939,  12/20/50. 

17.  Memorandum  opinion  and  order  of  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division,  dated 
March  5,  1954. 

18.  Proposed  findings  of  fact  and  conclusions  of 
law  of  plaintiff.  Trans  World  Airlines,  Inc.,  filed 
June  7,  1954. 

19.  Modifications  of  plaintiff,  Trans  World  Air- 
lines, Inc.,  to  proposed  judgment  submitted  by  the 
City  and  County  of  San  Francisco  filed  June  7, 
1954. 

20.  Findings  of  fact  and  conclusions  of  law. 

21.  Judgment. 

22.  Notice  of  appeal. 

23.  Supersedeas  bond. 

24.  Clerk's  certificate. 

25.  The  foregoing  statement  of  points  on  which 
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appellant  intends  to  rely  on  appeal  and  this  desig- 
nation by  appellant  of  parts  of  the  record  material 
to  the  consideration  of  the  appeal. 

Dated:    San  Francisco,  California,  this  30th  day 
of  September,  1954. 

/s/  LOYD  WRIGHT, 
/s/  CHARLES  A.  LORING, 
/s/  LOYD  WRIGHT,  JR., 
/s/  EUGENE  M.  PRINCE, 
/s/  NOEL  DYER, 

Attorneys  for  Plaintiff  and 
Appellant 

Of   Counsel :      Signed   Wright,    Wright,    Green    & 
Wright;  Pillsbury,  Madison  &  Siitro. 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  Oct.  1,  1954.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STIPULATION  THAT  EXHIBITS  MAY  BE 
CONSIDERED  IN  THEIR  ORIGINAL 
FORM 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto  through  their  respective  counsel  that  the  ex- 
hibits of  said  parties  designated  in  paragraphs  15  and 
16  of  Appellant's  Designation  of  Portions  fo  Rec- 
ord Material  to  Appeal  may  be  considered  in  their 
original  form  without  the  necessity  of  reproduction 
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in  the  record.  Said  exhibits  consist  of  rate  sched- 
ules, flight  schedules,  invoices  and  other  dociunents 
which  would  be  costly  to  print  and  which  can  be 
best  observed  in  their  original  form. 

Dated  at   San  Francisco,   California,  November 
4,  1954. 

/s/  LOYD  WRIGHT, 
/s/  CHARLES  A.  LORING, 
/s/  LOYD  WRIGHT,  JR., 
/s/  EUGENE  M.  PRINCE, 
/s/  NOEL  DYER, 

Attorneys  for  Plaintiff  and 
Appellant 

Of  counsel:    Signed  Wright,   Wright,   Green  and 
Wright;  Pillsbury,  Madison  &  Sutro. 

/s/  DION  R.  HOLM, 
City  Attorney 

/s/  THOMAS  M.  O'CONNOR, 
Public  Utilities  Counsel, 
Attorneys  for  Defendants  and 
Appellees 

[Endorsed] :   Filed  Nov.  5, 1954.  Paul  P.  O'Brien, 
Clerk. 
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APPELLANT'S  OPENING  BRIEF. 


JURISDICTIONAL  STATEMENT. 

Plaintiff-appellant,  Trans  World  Airlines,  Inc.,  appeals 

from  a  decree  denying  declaratory  and  injunctive  relief 

to  plaintiff,  and  awarding  to  defendant-appellee,  City  and 

County  of  San  Francisco,  on  its  cross  complaint,  declara- 


tory  relief  and  a  money  recovery  of  $95,942.64  (Tr.  3,  72, 
226-227).! 

The  point  in  controversy  is  whether  a  written  lease 
between  the  parties  dated  October  1,  1942,  with  later  sup- 
plements, regarding  TWA's  use  of  land,  building  space 
and  facilities  at  San  Francisco  International  Airport  (Tr. 
14-54),  is  a  binding  obligation  as  claimed  by  TWA,  or 
whether  it  has  been  superseded  in  part  by  an  alleged 
public  utility  rate  schedule  of  the  City's  Public  Utility 
Commission  (Tr.  55).  The  City  admits  that  the  lease  is  a 
binding  contract  as  to  some  of  the  items  covered,  but 
denies  its  obligation  as  to  others  (Tr.  242,  390  and  infra 
13).  The  controversy  arises  in  the  manner  explained  in  the 
statement  of  the  case.  The  District  Court  filed  a  written 
opinion  and  findings  and  entered  judgment  favorable  to 
the  City  (Tr.  167,  198,  223;  opinion  reported  at  119 
F.Supp.  516). 

Jurisdiction  of  the  District  Court  was  based  on  section 
1332  of  Title  28  of  the  United  States  Code.  Diversity  of 
citizenship,  and  an  amount  in  controversy  exceeding 
$3,000,  are  admitted  by  the  pleadings  (Tr.  3-4). ^  As  to 
diversity,  TWA  is  a  Delaware  corporation  (Tr.  3)  and  theil 
City  is  a  California  municipal  corporation  (Tr.  4) ;  there- 
fore   a    California    citizen    for    purposes    of    jurisdiction 


^Henceforth  in  this  brief  the  parties  will  be  called  "TWA"  and- 
the  "City."  All  emphasis  in  the  brief  is  ours  unless  otherwise 
stated. 

2The  City's  answer  replies  to  some  allegations  of  TWA  by  refer-f 
ence  to  numbers  of  pages  and  lines  of  the  complaint  as  filed  in 
the  District  Court  (see  Answer,  Tr.  72-80).  These  page  and  line 
numbers  are  not  reproduced  in  the  printed  transcript.  Hence 
wherever  we  refer  to  a  fact  as  admitted  by  the  pleadings,  we  have 
verified  the  admission  by  comparison  of  the  original  pleadings. 


based  on  diversity  {Pearl  River  County  v.  Wyatt  Lumber 
Co.  (5  Cir.  1921)  270  Fed.  26,  28,  and  many  authorities 
cited). 

The  jurisdiction  of  this  Court  rests  upon  sections  1291 
and  2201  of  Title  28  of  the  United  States  Code.  The 
judgment  of  the  District  Court  is  final  and  ai)])ealable 
under  section  2201  {Delno  v.  Market  St.  Ry.  Co.  (9  Cir. 
1942)  124  F.2d  965).  The  judgment  was  entered  July  6, 
1954;  notice  .of  appeal  was  filed  August  2,  1954  (Tr.  227), 
and  was  timely  under  section  2107  of  Title  28  of  the 
United  States  Code. 


STATEMENT  OF  THE  CASE. 
A.  PRELIMINARY  STATEMENT. 
The  written  agreement  involved  in  this  suit,  entitled  a 
''lease,"  was  executed  on  October  1,  1942,  for  a  term 
of  20  years  (Tr.  14-36).  Thereby  the  City  granted  TWA 
the  right  to  use  hangar  No.  4  at  San  Francisco  Inter- 
h  national  Airport  and  other  land  and  building  space  for 
hangars,  repair  shops,  and  like  purposes  (Tr.  15-18).  It 
also  granted  the  right  to  use  landing  strips,  ramps,  taxi- 
ways,  fueling  equipment,  lights,  signals,  baggage  and 
passenger  areas,  and  other  airport  facilities  (Tr.  18-24). 
These  latter  for  convenience  are  called  "common  use  facil- 
ities," since  they  are  used  by  all  airlines. 

The  agreement  on  its  face  is  not  divisible  as  to  obliga- 
tion (see  sec.  22,  Tr.  34),  and,  as  later  showm,  both  parties 
treated  it  as  binding  in  all  respects  up  to  1951  (infra  10-12, 
31-32).  The  City  still  concedes  that  the  agreement  is  bind- 
ing for  its  full  term,  in  so  far  as  it  grants  TWA  land  or 


building  space  for  hangars  and  shops  (Tr.  242,  390).  But 
as  to  the  landing  strips,  taxiways  and  other  common  use 
facilities,  the  City  claims  that  the  contract  may  be  altered 
at  any  time  by  the  City's  Public  Utilities  Commission 
in  the  exercise  of  an  alleged  power  of  public  utility  rate 
maldng  (Tr.  77  et  seq.,  115-116) ;  further,  that  the  contract 
has  been  so  altered  and  that  higher  charges  have  been 
imposed  for  the  common  use  facilities  by  a  schedule 
adopted  by  the  Commission,  effective  January  1,  1951  (Tr. 
55).  This  contention  was  sustained  by  the  trial  court 
(Tr.  167,  198,  223),  and  the  correctness  of  its  ruling  is  the 
question  on  this  appeal. 

Not  to  anticipate  argument,  but  to  point  up  the  ques- 
tions with  which  this  brief  will  deal,  we  note  here  thatt 
the   City  has  now,   and  had  in   1942,   express   statutory  i 
authority  to  contract  with  the  airlines  about  the  use  of! 
the   airport  facilities,   and  that  this   authority  extended 
and  still  extends  to  common  use  facilities  as  well  as  to 
hangars  and  shop  space  (see  infra  23-33,  and  statutory 
quotations  in  appendix).     TWA  contends  that  the  lease- 
contract  in  suit  is,  therefore,  binding  in  its  entirety.  i 

As  to  the  alleged  utility  rate-making  power,  TWA  be-' 
lieves  that  under  a  proper  construction  of  the  law,  the 
power  does  not  exist  over  the  subject  matter  in  suit;  i.e., 
the  use  by  the  airlines  of  common  facilities  of  the  airport. 
But  this  appeal  does  not  require  determination  of  whether' 
such  rate-making  power  exists  or  not.  If  the  City  has 
rate-making  powers,  it  also  has  and  had  in  1942  full  power  i 
to  contract  concerning  the  use  of  airport  facilities.  This 
contracting  power  is,  as  we  contend,  decisive  of  the  case. 
Where   a   municipality  has   power   in   a   given   situation 


either  to  contract  or  to  regulate,  and  chooses  to  proceed 
by  contract,  then,  under  cases  later  cited,  it  is  bound  by 
the  contract  for  the  full  contract  term. 

The  instrument  by  which  the  City  claims  that  the  agree- 
ment of  1942  was  partially  superseded  was  adopted  by 
the  City  Public  Utilities  Commission,  effective  January 
31,  1951,  and  is  entitled  ''Rates  and  Charges,  San  Fran- 
cisco Airport"  (Tr.  55).  The  opening  paragraph  of  this 
instrument  reads  as  follows  (Tr.  55) : 

"Section  1.  General  Provisions:  Except  as  other- 
wise provided,  or  amended  hy  agreement,  the  Public 
Utilities  Commission  hereby  adopts  the  following 
rates  and  charges  for  the  use  of  the  facilities  and 
services  of  the  San  Francisco  Airport." 

Since  the  above  language  excepts  the  agreement  in  suit 
from  the  effect  of  the  schedule  it  follows  to  the  direct 
contrary  of  the  judgment  appealed  from  that  the  schedule 
could  not  partially  or  at  all  supersede  the  agreement.  It 
follows  also  that  the  judgment  could  not  stand  even  if  the 
contract  were  partially  voidable  by  regulatorv  authority 
as  the  City  contends.  Where  a  contract  is  voidable  in  this 
way,  it  remains  in  effect  unless  and  until  the  regulatory 
body  after  a  hearing  on  that  particular  contract  expressly 
sets  it  aside  as  against  public  interest  (authorities,  infra 
53-57).  Here  the  Commission  not  only  failed  to  take  such 
action  but  expressly  excepted  existing  agreements  from 
its  schedule.  This  point  is  not  mentioned  in  the  trial 
court's  decision,  and  is,  we  will  argue,  an  independent 
reason  why  the  judgment  cannot  be  justified.  The  funda- 
mental point,  however,  is  that  the  1942  lease  is  not  par- 
tially voidable,  but  was  lawfully  made  and  is  entirely 
binding. 


This  appeal  involves  no  issue  of  fact.  The  trial  court 
found  against  the  one  factual  defense  made  by  the  City\ 
(Tr.  178,  216-217,  220),  namely,  that  the  1942  agreement, 
if  it  was  a  valid  contract  to  begin  with,  has  been  avoided 
by  commercial  frustration  (Tr.  73-74,  86-88,  240-241,  342, 
et  seq.).  The  City's  point  was  that  the  parties  did  not 
in  1942  contemplate  the  coming  of  the  large  size  planes 
now  in  use  which  require  larger  airports  and  involve  much 
more  wear  and  tear  on  facilities  (Tr.  73-74,  86-88).  The 
trial  court's  finding  against  this  defense  (Tr.  216-217)  is; 
well  supported;  among  other  things,  by  testimony  of  Mr. 
Bernard  M.  Doolin,  airport  manager  in  1942,  who  par- 
ticipated for  the  City  in  negotiating  the  TWA  lease  (Tr. 
324) : 

^'Q.     But  you  did  have  in  contemplation  planes  ini 
excess  of  25,000  pounds? 

A.    Oh,  yes,  yes." 

Further,  the  contract  itself  provided  for  added  charges 
increasing  with  weight  for  planes  weighing  more  than 
25,500  pounds  (Tr.  21). 

Though  the  case  turns  on  law  points,  we  offer  a  further 
and  narrative  statement  of  the  facts.  The  facts  are  not 
in  dispute,  and  they  establish  a  practical  administrative 
construction  consistent  and  only  consistent  with  the  entire 
validity  of  the  1942  agreement. 

The  agreement  itself,  three  supplements  to  it,  and  thci 
City's  "rate  schedule"  of  January  1,  1951,  are  printed 
in  full  in  the  transcript  (Tr.  14-72).  Certain  bulky  exo 
hibits,  such  as  recapitulations  .of  invoices,  flight  statistics 
official  records,  etc.,  are  before  the  court  in  original  fonri 


(Tr.  723-724).  The  appendix  to  this  brief  contains  a 
roprint  of  pertinent  constitutional,  statutory  and  charter 
provisions. 


B.  NARRATIVE  STATEMENT. 
The  City  and  County  of  San  Francisco  built  and  op- 
erates the  San  Francisco  International  Airport.  The  air- 
port is  situated  in  San  Mateo  County.  Its  facilities  are  util- 
ized by  military  aircraft,  and  by  private  aircraft  of  all 
^inds,  including  at  the  time  of  trial  twelve  scheduled  air- 
ines  of  which  TWA  is  one  (Tr.  373).  In  1952  the  airport 
served  about  3,250,000  members  of  the  public,  of  whom 
about  2,500,000  were  airline  passengers  (Tr.  374).  Two 
of  the  twelve  scheduled  airlines,  namely  TWA  and  United 
^ir  Lines,  have  term  contracts  with  the  City  for  the 
use  of  land  and  facilities  (Tr.  393,  453). 

TWA  is  a  national  and  international  air  carrier,  operat- 
ing out  of  51  airports  in  the  United  States  and  20  abroad 
(Tr.  245).  It  uses  facilities  of  municipal  airports  in  this 
country  under  contracts,  and,  until  the  present  contro- 
versy arose,  such  use  had  nowhere  been  made  a  matter  of 
municipal  rate  regulation   (Tr.  268). 

TWA's  operations  at  the  San  Francisco  Airport  on  an 
important  scale  go  back  to  1937  (Tr.  292).  There  was 
then  no  contract  'vvath  the  City  and  the  airport  was  used 
on  a  month-to-month  basis  (Tr.  277,  308).  However,  the 
parties  soon  started  talking  about  a  long-term  arrange- 
ment and  got  d.o^^^^  to  discussing  specific  provisions  about 
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a  year  before  they  executed  the  agreement  of  October  1, 
1942  (Tr.  280,  312).  The  airport  then  had  only  two  sched- 
uled air  carriers,  TWA  and  United  Air  Lines  (Tr.  277, 
308). 

As  to  the  City's  reason  for  wanting  a  long-time  arrange- 
ment, Mr.  Doolin,  airport  manager  in  1942  and  for  a  long 
time  before  and  after,  testified  (Tr.  315) : 

''Q.  During  the  course  of  these  discussions,  Mr. 
Doolin,  did  you  advance  any  reasons  as  to  why  the 
City  should  enter  into  a  lease  agreement? 
[Objection  made  and  overruled.] 
A.  Yes,  definitely.  For  the  purpose,  of  course,  of 
the  discussions,  to  obtain  permanency  of  operations 
of  airlines  into  San  Francisco  and  assure  the  con- 
tinued use  of  the  Airport  and  the  service  to  the 
City." 

Mr.  Doolin  testified  also  that  competition  with  other 
airports  was  an  inducing  factor  to  the  City  to  make  the 
1942  lease  (Tr.  317-318).  To  questions  by  TWA  counsel 
intended  to  bring  out  specifically  that  the  City  wanted 
a  long-term  lease  in  order  to  forestall  TWA's  making  bay 
area  headquarters  at  the  Oakland  Airport,  the  trial  court 
sustained  an  objection  (Tr.  316-317). 

The  lease  term  was  agreed  on  as  20  years  (Tr.  284-285," 
318).  As  charges  the  City  suggested  the  same  figures  as  inr 
the  1941  schedule  of  the  Public  Utilities  Commission  them 
current  (Tr.  285,  469) ;  TWA  agreed  after  considerable- 
protest  on  the  ground  that  the  amounts  were  too  high  (Tr; 
285).  The  charges  were  written  into  the  contract  (Tr.  16-! 
18,  20-21) ;  the  contract  did  not  mention  the  Commission 
schedule  or  incorporate  anything  by  reference  to  it.  That 


tlie  charges  could  be  increased  by  the  Public  Utilities  Com- 
mission was  not  contemplated.' 

The  lease  details  the  uses  which  TWA  can  make  of  the 
common  facilities  at  the  airport  (Tr.  18-22).'*  It  also  de- 
tails the  City's  obligations  to  maintain  and  operate  the 
whole  airport,  including  specifically  the  common  use  facili- 
ties (Tr.  23-24).  These  rights  and  obligations  were  part 
1  of  the  negotiated  arrangements  between  the  City  and 
TWA.  As  said  before,  the  charges  were  not  left  to  be  cov- 
ered by  the  current  schedule  of  charges  or  any  future 
schedule.  In  respect  to  one  matter  only,  namely,  the  right 
to  store  aircraft  in  hangars  which  might  be  operated  by  the 
City,  the  lease  provided  that  the  rates  should  be  whatever 
might  be  currently  charged  (Lease,  par.  3,  subd.  4,  Tr.  19). 
The  City  operated  no  storage  hangar  in  1942,  and  the  con- 


3Mr.  Andrews,  one  of  the  negotiators  for  TWA,  testified   (Tr. 
286): 

**The  lease  was  to  protect  us  against  any  changes  in  the 
rates  in  the  future  over  that  period." 
Mr.  Doolin,  airport  manager  and  one  of  the  negotiators  for  the 
City,  testified  that  the  agreement  was  made 

"•  *  *  in  order  to  give  them — to  work  out  a  suitable  lease 
for   permanent   operating   arrangement"    (Tr.   308;   see   also 
Tr.  315). 
In  the  agreement  itself  is  section  13,  providing  (Tr.  28-29)  : 
"13.     Except  as  otherwise  expressly  provided  for  in  this 
lease  and  agreement,  no  charges  or  fees  of  any  kind  shall  be 
charged  or  imposed  by  Lessor,  directly  or  indirectly,  against 
Lessee  or  its  employees,  passengers,  guests,  vendors,  patrons 
or  invitees,  for  or  on  account  of  any  of  the  rights  or  priv- 
ileges granted  to  or  to  be  enjoyed  by  Lessee,  its  emi)loyees, 
passengers,  guests,  vendors,  patrons,  and  invitees,  as  provided 
in  this  lease  and  agreement." 
*The  term   "common   use   facilities"   is   used   throughout   this 
brief,  unless  noted  otherwise,  as  referring  to  areas  and  facilities 
used  in  common  by  the  airlines.     The  City  has  not  asserted  utility 
rate-making   power   over   airport    facilities   used    in    common    by 
others,  such  as  limousine  and  taxi  operators  and  many  other  enter- 
prises (Tr.  384-390). 


10 

tract  could  not  intelligently  specify  charges  for  a  nonexist- 
ent service;  consequently  provided  in  the  manner  men- 
tioned for  charges  for  such  service  if  ever  rendered  (Tr. 
299-300). 

The  first  draft  of  a  definitive  agreement  was  made  by. 
Mr.  Doolin,  the  airport  manager ;  several  drafts  were  then 
worked  into  final  form  by  the  City  Attorney's  office  (Tr. 
310).  The  agreement  was  approved  by  the  City  Attorney, 
the  Manager  of  Utilities,  and  the  Director  of  Properties 
(Tr.  36) ;  it  was  recommended  by  the  Public  Utilities  Com- 
mission (Tr.  39)  and  executed  by  the  Mayor  after  unani- 
mous authorization  by  the  Board  of  Supervisors  (Tr.  36- 
41),  and  after  an  advertised  call  for  bids  for  use  of  every 
thing  involved,  land,  space  and  facilities  (Tr.  37-39). 

On  May  31,  1946,  the  parties  made  a  supplementary 
agreement  for   added  floor   space   in   the   administration r 
building  (Tr.  41-43).  By  supplementary  agreement  dated: 
November  1,  1947,  TWA  acquired  a  gasoline  storage  area? 
on  a  rental  basis   (Tr.  45-52).  By  supplementary  agree 
ment  dated  June   2,  1948,   the  parties  renegotiated  thef 
rental  for  space  in  hangar  No.  4  (Tr.  52),  an  escalation  fori 
which  the  original  agreement  of  1942  had  provided  (Tr.:l 
16-17).  The  amendments  to  the  contract  in  1947  and  1948' 
provided  for  similar  charges  to  those  established  by  the 
current  schedule  of  the  Public  Utilities  Commission  for  the| 
particular  items  involved,  but  the  changes  were  effected! 
as  a  matter  of  contract  and  without  reference  to  public 
utility  rate-making  powers.  Thus  the  agreement  of  June 
2,  1948,  provided  (Tr.  53) : 

* 'Whereas,  this  Memorandum  of  Understanding  be- 
tween the  City  and  TWA  does  hereby  revise  and  pro- 
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vide  that  the  certain  charges  incorporated  in  T*ara- 
graph  Number  1  will  concur  with  those  established  by 
the  City. 

Now  Therefore,  it  is  mutually  agreed  between  the 
City  and  TWA  that  effective  October  1,  1947,  the 
rental  shall  be  *  *  *  ." 

All  the  supplementary  agreements  refer  to  and  affirm 
^he  original  agreement.  Illustrative  is  the  agreement  of 
June  2,  1948  (Tr.  54) : 

''It  is  specifically  understood  and  agreed  that  except 
as  modified  by  this  instrument,  all  of  the  terms  and 
conditions  of  said  agreement  of  Lease,  dated  October 
1,  1942  between  the  City,  as  Lessor,  and  TWA,  as 
Lessee,  shall  remain  in  full  force  and  effect." 

In  1946  the  Public  Utilities  Commission  made  a  new 
schedule  of  rates  and  charges  for  the  airport  (City's  Exh. 
B,  on  file  as  original  exhibit,  Tr.  721).  This  schedule  was 
originally  to  be  effective  September  1,  1946  (Tr.  721), 
but  the  date  was  later  postponed  to  January  7,  1947 
(City's  Original  Exh.  S-5,  a  copy  of  PUC  resolution  7899). 
The  opening  paragraph  of  this  schedule  read  (City's 
Original  Exh.  B) : 

I  "Section  1.    General  Provisions:   Except  as  other- 

wise provided,  or  amended  by  agreement,  the  Public 
Utilities  Commission  hereby  adopts  the  following  rates 
and  charges  for  the  use  of  the  facilities  and  services  of 
the  San  Francisco  Airport." 

The  scheduled  charges  were  higher  than  those  set  in  the 
TWA  contract,  but  the  City  nevertheless,  and  consistently 
with  the  exception  in  the  schedule,  continued  to  bill  TWA 
at  contract  rates  (Tr.  248,  254). 
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In  December  of  1947,  and  while  the  1946  rate  schedule 
remained  in  effect,  the  City  made  a  lease  and  agreement 
with  United  Air  Lines,  of  similar  general  nature  to  the 
agreement   in    suit   with    TWA    (Tr.    393) ;    thus    again  i 
proceeding  under  its  contracting  powers,  without  regard  I 
or  reference  to  its  supposed  power  of  rate  regulation. 

On  June  1,  1949,  the  City  put  into  service  a  new  concrete  ! 
ramp  or  unloading  apron  in  front  of  the  hangars  ( Tr.  90, , 
258).    For  use   of  this   ramp  the   City  billed  TWA  for 
amounts   additional   to   the   contract   charges    (Tr.    258). , 
Relying  on  the  contract,  TWA  did  not  pay  these  bills 
(Tr.  258-259). 

On  November  20,  1950,  after  notice  and  public  hearing,** ' 
the    Public  Utilities    Commission   adopted   the   schedule,, 
effective  January  1,  1951,  on  which  the  City  here  relies. 
While  the   City  now  contends  that  this   schedule   super- 
seded the  contract  of  October  1,  1942,  as  to  the  common  i 
use  facilities,  the  schedule  itself  negatives  any  such  in- 
tention or  effect.   Its  opening  paragraph,  like  that  of  the; 
1946  schedule,  read  (Tr.  55) : 

'^ Section  1.  General  Provisions:  Except  as  other- 
wise provided,  or  amended  hy  agreement,  the  Public* 
Utilities  Commission  hereby  adopts  the  following; 
rates  and  charges  for  the  use  of  the  facilities  and; 
services  of  the  San  Francisco  Airport." 

As   to   whether  the   schedule   is   a  public  utility  rate 
schedule,  it  does  not  say  so,  and  in  fact  applies  to  many* 


5Def.  Exhs.  T-1— T-4,  here  as  original  exhibits  (Tr.  722). 
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matters,  such  as  rentals  for  sho])  space,  which  the  City 
admits  are  not  subject  to  rate  regulation  (see  Tr.  55-72).® 
Further,  while  the  schedule  is  entitled  "Rates  and 
(*}iarges,  San  Francisco  Airport,"  it  does  not  cover  such 
a  field.  The  charges  are  set  for  the  use  of  facilities  by  air- 
craft operators  and  for  various  matters  relating  to  deliv- 
ery of  jietroleum  products  for  aircraft  use  (Tr.  68-72).  The 
numerous  other  businesses  and  concessions  operating  at 
the  airjoort  are  not  mentioned  in  the  schedule  and  are 
affected,  if  at  all,  only  by  some  of  the  rental  provisions 
which  the  City  admits  are  not  subjects  of  utility  rate 
making  (see  Tr.  384-390). 

In  January,  1951,  the  City  notified  TWA  that  it  must 
make  payments  under  the  Commission  schedule  or  it 
would  not  be  allowed  to  fuel  its  planes  (Tr.  9-10,  264). 
TWA  then  filed  this  suit.  Since  the  City  did  not  actually 
shut  off  TWA's  continued  use  of  the  facilities  there  was 
no  hearing  on  TWA's  request  for  preliminary  injunction 
(Tr.  13).  The  case  was  tried  and  the  court  entered  judg- 
ment that  section  3  of  the  agreement  of  October  1,  1942, 
relative  to  common  use  facilities  Avas  superseded  by  the 
rate  schedule  .of  January  1,  1951  (Tr.  225) ;  also  awarding 
a  money  recovery  of  $95,942.64  for  the  difference  between 


I  ®The  City  contended  and  the  District  Court  found  that  the  Com- 
'mission  exercised  rate-making  power  under  section  130  of  the  Char- 
ter in  promulgating  the  rates  and  charges  in  Part  III  and  Part  X, 
section  2  of  the  1951  schedule  (Conclusions  of  Law  Nos.  5,  17,  19, 
Tr.  218,  221).  With  respect  to  other  sections  of  the  schedule,  e.g.. 
Part  IV,  "Rental  of  an  Entire  Building  or  Structure — Rental  of 
a  Partial  Building  or  Structure"  (Tr.  60)  :  Part  YI,  "Rental  of 
Airport  Property— Unimproved "  (Tr.  62)  ;  Part  VII.  "Rental  of 
Airport  Property— Paved  Areas"  (Tr.  63)  :  and  Part  IX,  "Rental 
of  Passenger  Terminal  Building  Office  Space"  (Tr.  65) — the  City 
admits  that  public  utility  rates  are  not  involved  (Tr.  242,  390). 
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the  contract  charges  and  the  schedule  charges  from  Jan- 
uary 1,  1951,  to  February  28,  1954  (Tr.  226).  TWA  has 
taken  this  appeal  (Tr.  227). 


SPECIFICATION  OF  ERRORS. 

Appellant,  TWA,  hereby  specifies  the  errors  intended 
to  be  urged  on  this  appeal  and  states  that  the  District 
Court  of  the  United  States  for  the  Northern  District  of 
California,  Southern  Division  (hereinafter  referred  to  as 
"District  Court"),  in  rendering  the  judgment  appealed 
from,  erred  in  the  following  particulars  severally  and  col- 
lectively : 

1.  In  entering  any  judgment  either  for  money  orr 
other  relief  for  appellee,  City,  and  in  denying  TWA's; 
application  for  relief  as  prayed  in  the  complaint. 

2.  In  deciding  and  adjudging  that  the  furnishing  of 
ramps,  runways,  taxiways,  beacons,  signals,  lights,  controL 
tower,  fire  protective  service  and  other  so-called  "com- 
mon use  facilities"  at  the  San  Francisco  Internationali 
Airport  to  TWA  and  other  airlines  constitutes  a  public ( 
utility  service  for  which  public  utility  rates  can  be* 
charged. 

3.  In  deciding  and  adjudging  that  TWA  and  other] 
airlines  are  the  public  served  by  said  Airport. 

4.  In    deciding    and    adjudging    that    in    establishing ij 
charges  for  the  use  of  facilities  by  TWA  and  other  air- 
lines at  said  Airport,  the  City  exercises  governmental  andj 
legislative   rate-making  power   and   does   not   act   in   itEt 
proprietary  capacity.  j 
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5.  In  deciding  and  adjudging  that  the  lease  and  agree- 
ment dated  October  1,  1942,  whereby  the  City  leased  land 
and  facilities  at  the  San  Francisco  Airport  to  TWA,  is 
a  public  utility  rate  contract. 

6.  In  not  deciding  and  adjudging  that  the  Constitution 
and  statutes  ,of  the  State  of  California  and  the  Charter  of 
the  City  authorized  the  City  to  make  said  lease  and  agree- 
ment concerning  facilities  at  the  San  Francisco  Airport 
and  to  fix  the  rates  and  charges  therefor  for  a  definite 
and  agreed  term,  and  in  not  deciding  that  the  City,  hav- 
ing elected  to  exercise  such  power  to  contract  as  to  said 
lease  and  agreement,  is  bound  thereby  for  the  term  thereof 
and  that  its  governmental  power  of  fixing  and  regulating 
said  rates  and  charges  (if  such  exists)  is  not  applicable 
to  said  lease  and  agreement. 

7.  In  deciding  that  the  doctrine  of  Home  Telephone 
Co.  V.  Los  Angeles  (1908)  211  U.S.  265,  and  Public 
Service  Co.  v.  St.  Cloud  (1924)  265  U.S.  352,  and  like 
cases,  is  inapplicable  to  said  lease  and  agreement. 

8.  In  deciding  and  adjudging  that  the  City  through  its 
Public  Utilities  Commission  had  jurisdiction  to  establish 
rates  for  the  alleged  public  utility  service  here  involved 
outside  the  territorial  limits  of  the  City  and  that  the 
City  can  exercise  such  police  power  or  legislative  rate- 
fixing  power  beyond  its  territorial  limits  and  jurisdiction. 

9.  In  deciding  and  adjudging  that  the  City  has  juris- 
diction by  unilateral  action  to  alter  said  lease  and  agree- 
ment. 

10.  In  deciding  and  adjudging  that  said  lease  and 
agreement  is  subject  to   the   rate-making  jurisdiction  of 
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the  Public  Utilities  Commission  of  the  City  in  so  far  as 
*' common  use  facilities"  at  the  San  Francisco  Airport 
are  concerned. 

11.  In  not  finding  that  the  City  received  fair  and  just 
consideration  for  said  lease  and  agreement;  in  sustaining 
objections  of  counsel  for  the  City  to  questions  asked  by 
counsel  for  TWA  of  the  witness  Bernard  M.  Doolin  for 
the  purpose  -of  showing  that  one  of  the  reasons  the  City 
entered  into  said  lease  and  agreement  was  to  have  TWA\ 
operating  out  of  the  San  Francisco  Airport  as  a  national 
and  international  air  carrier,  and  to  prevent  TWA  from 
going  to  another  airport  such  as  Oakland,  which,  at  the 
time  said  lease  and  agreement  was  entered  into,  was 
competing  with  the  San  Francisco  Airport  for  airline 
service  and  patronage  (Tr.  315-318).  TWA  counsel  stated 
to  the  trial  court  in  support  of  the  admission  of  said 
evidence  that  competition  between  the  San  Francisco  Air- 
port and  other  airports  for  the  services,  schedules  and 
patronage  of  the  airlines  was  pertinent  to  the  determina-i 
tion  of  whether  different  rates  could  be  charged  to  differ- 
ent airlines  if  the  Court  should  hold,  contrary  to  TWA'g' 
contention,  that  the  City's  rates  for  common  use  facilities 
are  public  utility  rates  (Tr.  315-317). 

12.  In  deciding  and  adjudging  that  during  the  tern: 
of  said  lease  and  agreement  the  City  regulated  and  pre^ 
scribed  or  had  lawful  authority  to  regulate  and  prescribe 
public  utility  rates  applicable  to  TWA  for  the  use  ol 
facilities  at  the  San  Francisco  Airport. 

13.  In  deciding  and  adjudging  that  the  mere  promul 
gation  of  a  general  rate  schedule  is  sufficient  to  super 
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sede  or  invalidate  said  lease  and  agreement  providing 
specific  charges;  further  in  deciding  and  adjudging  that, 
as  a  matter  of  law,  the  said  schedule  effective  January  1, 

•  1951,  superseded  section  3,  another  provision  of  said  lease 

land  agreement. 

14.  In  deciding  and  adjudging  that  the  City  lawfully 
I  regulated  or  purported  to  regulate  facility  charges  set 
!  forth  in  said  lease  and  agreement  of  October  1,  1942,  said 
decision  and  judgment  being  erroneous  because: 

a.  The  alleged  rate  schedule  effective  January  1,  1951, 
by  which  the  Court  holds  that  said  lease  and  agreement 
iwas  partially  superseded,  expressly  provided  that  said 
jschedule  should  be  effective  except  as  otherwise  provided 
or  amended  by  agreement,  and  so  excepted  said  lease  and 
agreement  of  October  1,  1942,  from  the  scope  and  effect 

||of  said  schedule. 

b.  The  City  has  never  held  any  hearing  upon  the  law- 
fulness, reasonableness  and  validity  of  the  charges  speci- 
fied in  said  lease  and  agreement;  and 

t  c.  The  City  has  never  made  a  finding  that  said  lease 
charges  for  the  use  of  airport  facilities  are  unreasonable, 
unlawful  or  invalid. 

15.  In  allowing  recovery  for  any  period  in  accordance 
jwith  said  alleged  public  utility  rate  schedule  effective 
jJanuary  1,  1951,  because  even  if  the  City  has  powers  as 
iclaimed  by  it  to  avoid  in  part  the  obligation  of  said  lease 
and  agreement,  the  City  has  taken  no  action  sufficient  to 
avoid  it. 

16.  In  deciding  and  adjudging  that  the  rates  and 
charges  set  forth  in  Part  III  of  said  schedule  effective 
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January  1,  1951,  constitute  rates  and  charges  for  ''com- 
mon use  facilities"  at  said  Airport  and  supersede  the 
charges  for  ''common  use  facilities"  set  forth  in  section  3  ' 
of  said  lease  and  agreement,  and  that  TWA  is  obligated ! 
to  pay  to  the  City  rates  and  charges  as  set  forth  in  said  I 
Part  III  of  said  general  schedule;  for  this   reason  the 
District  Court  also  erred  in  finding  and  adjudging  that 
there  is  due  and  owing  and  unpaid  from  TWA  to  the 
City  for  the  period  from  January  1,  1951,  to  and  including 
February  28,  1954,  the  sum  of  $86,342.64  or  any  sum  as 
and  for  flight  departure  charges  in  accordance  with  the 
provisions  of  said  Part  III. 

17.  In  holding  and  adjudging  that  the  rates  and 
charges  set  forth  in  Part  X,  section  2,  of  said  general! 
schedule  of  rates  and  charges  effective  January  1,  1951, 
constitute  rates  and  charges  for  common  use  facilities  at( 
the  San  Francisco  Airport  consisting  of  fire  protective 
service  and  that  TWA  is  obligated  to  pay  the  City  the 
rates  and  charges  set  forth  in  said  Part  X,  section  2,  any 
provision  of  said  lease  and  agreement  of  October  1,  1942,' 
to  the  contrary  notwithstanding;  for  this  reason  the  Dis- 
trict Court  also  erred  in  finding  and  adjudging  that  there' 
is  due,  owing  and  unpaid  from  TWA  to  the  City  for  the' 
period  January  1,  1951,  through  December  31,  1954,  the^ 
sum  of  $9,600  or  any  sum  as  and  for  fire  protective  service* 
charges  in  accordance  with  the  provisions  of  said  Part  X,s 
section  2. 

18.  In  deciding  and  adjudging  that  said  schedule  ef-f 
fective  January  1,  1951,  supersedes  section  3  or  any  par'i 
of  said  lease  and  agreement,  because  said  schedule  or  anj 
action  of  the  City  given  such  effect  is  invalid  under  thti 
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Constitution  of  the  United  States,  in  that  (a)  it  takes 
iTWA's  property  without  due  process  of  law,  and  denies 

TWA  the  equal  protection  of  the  laws  contrary  to  section 

1  of  the  Fourteenth  Amendment;  and  (b)  it  impairs  the 
I  obligation  of  contract,  to-wit,  said  lease  and  agreement 

dated  October  1,  1942,  contrary  to  section  10  of  Article  I. 
I  Said  action  of  the  City  also  violates  the  due  process  and 
;impairment  of  contract  clauses  of  the  Constitution  of  Cali- 
ifornia,  namely  sections  13  and  16  of  Article  I  thereof. 

For  all  reasons  herein  set  forth  severally  and  collec- 
tively, and  without  limitation  of  any  specification  by  any 
.other,  the  District  Court  erred  in  not  making  and  entering 
I  a  judgment  herein  that  said  lease  and  agreement  of  Octo- 
iber  1,  1942,  executed  by  TWA  and  the  City  is  binding  on 
the  parties  thereto  in  all  its  parts  and  for  its  full  term. 


SUMMARY  OF  ARGUMENT. 

Appellant  submits  for  the  following  reasons  that  the 
judgment  of  the  trial  court  is  wrong  and  that  the  lease- 
contract  of  October  1,  1942,  between  the  City  and  TWA 
is  fully  binding. 

I. 

(City  had  lawful  power  to  make  contract  in  suit  and  contract 
fully  binding.) 

Regardless  of  whether  the  City  has  or  has  not  utility 

rate-making  power  with  respect  to  use  of  airport  facilities 

iby  the  airlines,  it  unquestionably  had  in  1942  (and  has 

now)    explicit   statutory  authority  to  contract  regarding 
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charges  for  and  conditions  of  such  use;  in  other  words, 
express  statutory  authority  to  make  the  1942  agreement 
with  TWA.  Where  a  municipality  has  statutory  power  to 
contract  and  chooses  to  proceed  by  contract,  as  the  City, 
did  here,  then  it  is  bound  by  the  contract  for  the  full  term, 
and  it  cannot  avoid  the  contract  by  exercising  its  powen 
of  rate  regulation  if  such  exists.  The  law  to  this  effect  is 
settled  by  decisions  of  the  Supreme  Court  and  of  the 
Ninth   Circuit. 

The  contracting  power  authorizing  the  agreement  in 
suit  is  provided  by  state  statute.  This  statute  being  ex- 
plicit, there  is  no  need  to  consider  whether  the  City  has 
a  like  power  under  its  freeholders'  charter.  The  reasons 
are  (1)  that  under  the  California  constitution  a  city  with! 
a  freeholders'  charter  is  bound  by  the  general  law  except 
as  to  municipal  affairs;  (2)  the  operation  of  the  San 
Francisco  International  Airport,  used  as  it  is  in  inter-f 
national,  national  and  state-wide  air  traffic  as  well  as  by 
military  aircraft,  is  not  ''a  municipal  affair";  and  there- 
fore (3)  if  there  were  inconsistency  between  the  state  statt 
ute  and  the  charter  on  the  point  in  question,  the  statd 
statute  would  control. 

But  if  the  case  could  be  considered  as  involving  t 
municipal  affair,  nevertheless  the  City's  authority  to  conf 
tract  concerning  the  airport  facilities  and  consequent  au 
thority  to  make  the  agreement  in  suit  would  still  exis' 
for  two  reasons:  (1)  because  under  the  California  con! 
stitution  since  1914  a  city  with  a  freeholders'  charter  hat 
all  powers  over  municipal  affairs  not  expressly  withheld 
and  the  San  Francisco  charter  does  not  withhold  the  conil 
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itracting  power  material  here,  and,  independently,  (2)  on 
a  fair  construction  affirmatively  grants  such  power. 

I!  In  addition  to  the  express  provisions  of  law,  there  is 
jthe  strongest  kind  of  administrative  construction  extend- 
ing over  years  and  consistent  only  with  the  view  that  the 
contract  was  lawfully  authorized  and  completely  binding. 

U  is  thus  shown  that  the  contract  in  suit  was  within 
;the  City's  authority  to  make,  regardless  of  whether  the 
iquestion  of  authority  is  viewed  from  the  standpoint  of 
the  state  statute,  or  of  the  charter,  or  of  the  state  constitu- 
tional provision  on  municipal  affairs,  or  of  long-continued 
practical  construction.  A  valid  contract  cannot  be  super- 
iseded  by  unilateral  action  of  the  City.  This  is  true  both 
as  a  general  proposition  of  law  and  under  provisions  of 
the  State  and  Federal  constitutions. 

n. 

(Utility  rate-making  power  immaterial  in  this  case,  but  actually 
nonexistent.) 

For  reasons  given,  the  existence  of  utility  rate-making 

power  as  claimed  by  the  City  is  immaterial  to  the  present 

case.    Actually,  however,  the  power  does  not  exist,  and 

we  submit  that  the  Court  should  so  decide  if  the  issue 

were  material. 

The  City  operates  the  airport  in  its  proprietary  ca- 
pacity. It  has  broad  powers  of  management,  including 
broad  contracting  power,  as  is  essential  for  the  purpose 
of  management.  It  claims  also  the  governmental  power  of 
rate  regulation  as  to  charges  to  the  airlines  for  common 
use  facilities  of  the  airport,  and  this  claim  it  based  in  its 
arguments  to  the  trial  court  on  certain  provisions  of  the 


22 


charter.  Without  conceding  the  charter  is  controlling  on 
a  question  of  this  character,  we  point  out  that  the  power 
claimed  by  the  City  is  not  expressly  granted  and  cannot 
be  implied  from  the  charter  provisions,  of  doubtful  mean- 
ing at  best,  on  which  the  City  relies.  Such  implication 
would  be  against  long-continued  practical  construction,  and 
would  also  conflict  with  express  requirements  of  the  char- 
ter concerning  public  utility  rate  making.  These  require- 
ments were  not  met  by  the  schedule  of  January  1,  1951. 

in. 

(If  contract  voidable,  which  it  is  not,  City  has  taken  no  action; 
sufficient  to  avoid  it.) 

Even  if  the  contract  were  voidable  by  exercise  of  utility  j 

rate-making  power  (which  appellant  always  denies),  stilll 

the  present  judgment  could  not  stand  because  the  City, 

has  not  taken  action  sufficient  to  avoid  the  contract.  Where -j 

a  contract  is  voidable  by  reserved  regulatory  authority,  itj 

remains  in  effect  unless  and  until  the  regulatory  body,] 

after  a  hearing  on  that  particular  contract,  expressly  sets, 

it  aside  as  against  public  interest.    The  authorities  are 

clear  to  this  point.   Here  the  Public  Utilities  Commission; 

has  not  only  failed  to  take  such  action,  but  has  expresslifl 

excepted  the  agreement  in  suit  from  the  schedule  by  whid  j 

the  City  claims,  and  the  trial  court  held,  that  the  agrees 

ment  has  been  partially  superseded. 
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I  ARGUMENT. 

I- 

'ASSUMING,  WITHOUT  CONCEDING,  THAT  THE  CITY  HAS  RATE- 
MAKING  POWER  WITH  RESPECT  TO  USE  OF  THE  AIRPORT 
FACILITIES  BY  THE  AIRLINES,  IT  ALSO  HAS  AND  HAD  IN 
1942    EXPLICIT    STATUTORY    AUTHORITY    TO    CONTRACT 

I  REGARDING  CHARGES  FOR  AND  CONDITIONS  OF  SUCH 
USE;  LE.,  AUTHORITY  TO  MAKE  THE  LEASE-CONTRACT  IN 
THE  CASE  AT  BAR.  HAVING  ELECTED  TO  CONTRACT 
RATHER  THAN  TO  PROCEED  BY  REGULATORY  PROCESS, 
THE  CITY  IS  BOUND  BY  THE  CONTRACT  FOR  ITS  FULL 
TERM. 

A.    The  City's  authority  to  make  the  contract  in  suit. 
1.    The  state  statute. 

I  In  1942  there  was  in  effect  a  state  statute  called  the 
Municipal  and  County  Airport  Law  (Cal.Stats.  1927,  p. 
485).  This  statute  authorized  any  city,  county,  or  city 
and  county  (the  latter  a  specific  reference  to  San  Fran- 
cisco, which  is  the  only  city  and  county  in  the  State), 
whether  operating  under  freeholders'  charter  or  other- 
wise, to  build  airports  (sec.  1) ;  it  authorized  municipal- 
ities to  incur  indebtedness  and  issue  bonds  for  airport 
purposes  (sec.  2);  it  validated  prior  proceedings  taken 
and  debts  incurred  (sec.  3);  and  it  provided  mu- 
nicipal powers  over  the  use  of  airports  and  their  facil- 
ities (sec.  4).  These  powers  expressly  included  the  au- 
thority to  lease  and  to  contract  as  to  airport  lands,  build- 
ing space  and  all  other  facilities.  Section  4  provided  (Cal. 
Stats.  1927,  p.  487) : 

"In  connection  with  the  erection  or  maintenance 
of  any  such  airport  or  airports,  or  air  navig^ation 
facilities,  any  such  city  and  county  *  *  *  or  any 
municipal  corporation,  shall  have  the  power  and  juris- 
diction to  regulate  the  receipt,  deposit  and  removal, 
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the  embarkation  or  debarkation  of  passengers  or> 
property  to  and  from  such  landing  places  or  moorage 
as  may  be  provided,  to  exact  and  require  charges, 
fees  and  tolls,  together  with  a  lien  to  enforce  their 
payment,  to  lease  or  assign  for  operation  such  space 
or  area,  appurtenances,  appliances  or  other  conven- 
iences necessary  or  useful  in  connection  therewith 
*  *  *  to  enter  into  contracts  or  otherwise  cooperate 
with  the  federal  government  or  other  public  or  private 
agencies,  and  otherwise  exercise  such  powers  as  maj 
be  required  or  convenient  in  the  promotion  of  aero-f 
nautics  and  the  furtherance  of  commerce  and  naviga-f 
tion  by  air." 

The  above  statute  is  printed  in  full  in  the  Appendix.^ 
It  was  repealed  in  1949,  but  similar  provisions,  quoted' 
in  the  Appendix,  were  put  into  Government  Code  sec 
tions  50470-50478.  Like  the  1927  statute  these  sectiomJ 
expressly  apply  to  a  city  and  county  and  to  charterec 
cities,  and  they  expressly  include  power  of  lease  anci 
contract  as  to  ground,  building  space,  and  facilitien' 
alike.'^ 


■•Cases  citing  the  airport  statutes  are  Krenwinkle  v.  City  of  Lo^ 
Angeles  (1935)  4  Cal.2d  611,  51  P.2d  1098,  and  Pipes  v.  HiUei 
hrcmd  (1952)  110  CaLApp.2d  645,  243  P.2d  123.     In  the  forme, 
case  the  court  upheld  the  power  of  the  City  of  Los  Angeles  t| 
conduct  an  airport  (4  Cal.2d  614).     In  the  latter  case  the  coui 
by  writ  of  mandate  directed  the  city  treasurer  of  Fresno  to  mak 
pajnnents  on  contracts  for  the  erection  of  hangars  at  the  Fresn 
Air  Terminal.     The  court  mentioned  the  statutory  power  to  leaj^ 
airport  facilities  (see  110  Cal.App.2d  647). 

See  also  sec.  26020  of  the  Govt.Code  superseding  former  Po'| 
Code  sec.  4056e.     It  applies  to  county  airports  and  gives  count! 
boards  of  supervisors  various  powei-s,  including  the  right  to  mal 
leases  of  airport  facilities    (''buildings,  structures,  lighting  an 
other  equipment  and  facilities  necessary  for  such  use").  j 
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The  charter — Since  the  state  statute  contains  an  explicit  grant  of 
contracting  power,  there  is  no  need  to  consider  other  provisions  of 
law.  But  if  the  charter  and  state  constitutional  provisions  about 
municipal  home  rule  were  material,  these  also  would  sustain  the 
contracting  power  material  to  the  case  at  bar. 

Since  the  state  statute  explicitly  authorizes  such  agree- 
Tments  as  that  in  suit,  there  is  no  need  to  consider  whether 
^he  City  charter  confers  a  like  authority.The  reason  is  that 
lunder  sections  6  and  8(j)  of  Article  XI  of  the  California 
Constitution,  a  city  with  a  freeholders'  charter  is  bound 
!by  general  law  except  as  to  ''municipal  affairs,"  and 
the  operation  of  the  San  Francisco  International  Airport 
is  not  ''a  municipal  affair."  The  airport  is  used  by  in- 
jternational,  national  and  state-wide  air  traffic,  as  well  as 
jby  military  aircraft.  The  charges  for  common  carrier 
air  traffic,  freight  and  passenger,  are  regulated  by  federal 
and  state  authority  (see  49  U.S.C.  642;  also  People  v. 
Western  Air  Lines,  Inc.  (1954)  42  Cal.2d  621,  268  P.2d  723). 
[Under  the  state  constitutional  provisions  above  referred 
to,  if  there  were  any  inconsistency  between  the  state  stat- 
ute and  the  charter  on  the  question  of  the  City's  right  to 
contract  regarding  use  of  airport  facilities  by  scheduled 
airlines,  the  state  statute  would  control,  since  a  municipal 
affair  is  not  involved.* 


^Civic  Center  Assn.  n.  Railroad  Comm.  (1917)  175  Cal.  441 
450-451,  166  Pac.  351,  holding  that  the  State  Railroad  Commission 
has  the  right,  and  the  City  of  Los  Angeles  no  right,  to  compel 
railroads  to  establish  a  union  depot  in  Los  Angeles;  Bay  Cinq's 
Transit  Co.  v.  Los  Angeles  (1940)  16  CaL2d  772,  777,  108  P.2d 
435,  holding  that  the  city  has  no  right  to  divert  busses  from  the 
Venice  freeway;  Los  Angeles  Ry.  Corp.  v.  Los  Angeles  (1940)  16 
Cal.2d  779,  783-785,  108  P.2d  430,  holding  that  the  city  has  no 
right  to  require  two-men  crews  on  carlines  serving  both  the  city 
and  the  outlying  areas. 

In  Ex  im'rte  Houston  (1950)  93  Okl.Crim.  26,  224  P.2d  281. 
involving  the  city's  contract  with  limousine  operators  at  the  Will 
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If,  however,  the  case  could  be  considered  as  involving  . 
a  municipal  affair,  it  would  still  be  true  that  the  City  had 
authority  to  make  the  agreement  in  suit.   The  first  reason 
for  this  is  that  the  charter  does  not  expressly  withhold 
the  power  to  contract   concerning  the   airport  facilities. 
In  West  Coast  Adver.  Co.  v.  San  Francisco   (1939)   14- 
Cal.2d  516,  95  P.2d  138,  the  Supreme  Court  of  California, 
referring  to  the  1914  amendments  of  the  state  constitution  i 
on  municipal  affairs,  said  (pp.  521-522) : 

"It  is  now  established  by  a  line  of  decisions  of  the* 
courts  of  this  state  that  a  city  which  has  availed  ( 
itself  of  the  provisions  of  the  Constitution  as  amended, 
in  1914  has  full  control  over  its  municipal  affairs  un-i 
affected  by  general  laws  on  the  same  subject-matters, 
and  that  it  has  such  control  whether  or  not  its  charter 
specifically  provides  for  the  particular  power  sought 
to  be  exercised,  so  long  as  the  power  is  exercised 
within  the  limitations  or  restrictions  placed  in  the 
charter  [citing  cases]  *  *  *. 

The  foregoing  cited  cases  leave  no  doubt  that  such 
a  charter  is  no  longer  a  grant  of  powers,  but  is  rather  i 
an  instrument  which  accepts  the  privilege  granted, 
by  the  Constitution  to  complete  autonomous  rule  withi 
respect  to  municipal  affairs,  and  which  otherwise! 
serves  merely  to  specify  the  limitations  and  restric- 
tions upon  the  exercise  of  the  powers  so  granted  and, 
accepted.    Therefore   any  such  power  not  expressly!  j 

Rogers    Municipal    Airfield    in    Oklahoma    City,    the    court   said 
(p.  291):  ,  I 

"In  considering  the  issues  involved  in  the  withm  case,  we^j 
would  not  overlook  that  'While  airports  are  local  in  nature, 
they  are  part  of  the  national  program  in  respect  to  financial 
aid,  establishment,  and  maintenance,  to  the  extent  that  they, 
perform  their  function  as  a  part  of  a  unified  and  nationwide! 
activity.'  Law  of  Aviation,  Fixel,  3d  Ed.,  p.  176  (The  Michiei 
Company)." 


27 


forbidden  may  be  exercised  by  the  municipality  and 
any  limitations  upon  its  exercise  are  those  only  which 
have  been  specified  in  the  charter."® 

I  Under  the  above  rule,  and  still  assuming  without  con- 
;eding  that  we  are  dealing  with  a  municipal  affair,  there 
s  no  need  to  search  the  charter  for  an  affirmative  grant 
)f  contracting  power.  We  submit,  however,  that  such 
oower  does  affirmatively  appear,  which  is  a  further  and 
'ndependent  reason  showing  that  the  agreement  in  suit 
yas  authorized. 

The  San  Francisco  charter  was  ratified  by  the  people 
m  March  26,  1931,  ratified  by  the  legislature  on  April  13, 
.931,  and  became  effective  on  January  8,  1932  (Cal.  Stats. 
.931,  c.  56,  p.  2973).  Later  amendments  will  be  noted 
vhere  material. 

j  Section  2  ,of  the  charter  provides  in  its  opening  para- 
graph that  the  City  has  power  to  ''sell,  lease  and  convey 
•eal  and  personal  property,"  and  in  its  concluding  para- 
graph that  the  City  shall  "have  all  rights  and  powers 
ippropriate  to  a  county,  a  city,  and  a  city  and  county." 
Contracting  powers  granted  to  municipal  airports  by 
general  law  seem  clearly  **  appropriate, " 

Section  93  provides  for  lease  of  city  property,  and  in 
l942  authorized  ''such  lease  for  a  period  not  to  exceed 
twenty  years,  to   the  highest  responsible  bidder  at  the 


oSee  also  San  Francisco  v.  Boyd  (1941)  17  Cal.2d  606,  617.  110 
'.2d  1036;  City  of  Grass  Valley  v.  WaR-insMiv  (1949)  34  Cal.2d 
i95,  598-599,  212  P.2d  894;  The  City  of  Oakland  v.  Williavis 
1940)  15  Cal.2d  542,  549,  103  P.2d  168. 
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highest  monthly  rent."    Twenty  years  is  the  term  of  the 
TWA  lease.io 

Section  121  of  the  charter,  reading  now  as  it  did  in  1942 
gives  the  Public  Utilities  Commission  broad  power  tct 
manage  public  utility  and  other  property  of  the  City; 
including  the  airport: 

"The  public  utilities  commission  shall  have  chargf 
of  the  construction,  management,  supervision,  main 
tenance,  extension,  operation  and  control  of  all  publi( 
utilities  and  other  properties  used,  owned,  acquired 
leased  or  constructed  by  the  city  and  county,  includ' 
ing  airports,  for  the  purpose  of  supplying  any  public 
utility  service  to  the  city  and  county  and  its  inhab 
itants,  to  territory  outside  the  limits  of  the  city  ami 
county,  and  to  the  inhabitants  thereof." 

It  is  a  familiar  principle  that  a  statutory  authorizatios 
to  a  city  to  operate  and  manage  municipally  owned  facil 
ities  includes  power  to  provide  by  lease  .or  contract  fo 
their  use.  This  Court  in  Femmer  v.  City  of  Juneau  (i 
Cir.  1938)  97  F.2d  649,  involving  a  contract  between  th 
city  and  a  steamship  company  regarding  use  of  a  cit]t 
owned  wharf,  said  in  part  (p.  652)  : 

"We  believe  that  the  City  of  Juneau  had  power  \ 
enter  into  the  contract.  At  the  time  of  its  executio 
the  City  had  express  legislative  authority  to  'pu3i 
chase,  construct,  or  otherwise  acquire,  establish,  am 
operate  public  wharves.'  Sec.  2383(4),  Comp.  La'w 
of  Alaska,  1933,  as  amended  by  Chap.  48,  Sessio 
Laws  of  Alaska,  1935.   Incident  to  a  power  thus  ey 


i^In  1942,  sec.  93  contained  no  specific  reference  to  the  airpor 
Under  an  amendment,  effective  in  1946,  that  section  now  contaiii 
express  authorization  to  lease  or  rent  lands  devoted  to  airport  pu 
poses  (Cal.Stats.  1st  Ex.Sess.,  1946,  c.  8,  pp.  219,  221). 
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pressly  granted  is  the  power  to  make  such  contracts 
as  are  necessary  to  its  effective  exercise." 

In  Milwaukee  County  v.  Town  of  Lake  (1951)  259  Wis. 
208,  48  N.W.2d  1,  the  Supreme  Court  of  Wisconsin  ap- 
proved the  following  statement  by  the  trial  court  (48 
N.W.2d  13) : 

*'The  contracts  entered  into  between  Milwaukee 
County  and  the  common  carrier  passenger  airlines 
concerning  the  use  by  the  latter  of  the  facilities  of 
General  Mitchell  Field,  are  legal  and  valid  and  a 
proper  exercise  of  the  power  of  Milwaukee  County  in 
the  management  of  General  Mitchell  Field."" 

;  At  the  trial  the  City  argued  against  the  existence  of  its 
'own  power  to  contract  by  citing  the  first  sentence  of  sec- 
tion 130  of  the  charter: 

"The  commission  shall  have  power  to  fix,  change 
and  adjust  rates,  charges  or  fares  for  the  furnishing 
,of  service  by  any  utility  under  its  jurisdiction." 

The  argument  is  that  this  language  makes  regulation 
mandatory,  hence  impliedly  excludes  contracting  authority. 
But  as  already  shown,  the  point  cannot  be  carried  by 
implication,  since  the  home  rule  provisions  of  the  state 
constitution  give  the  City  all  powers  over  municipal  af- 
fairs "not  expressly  forbidden  *  *  *  in  the  charter" 
{West  Coast  Adver.  Co.  v.  San  Francisco  (1939)  14  Cal. 
2d  516,  522,  95  P.2d  138,  supra). 


"See  also  Miami  Beach  Airline  Service  v.  Cramdon  (1947)  159 
Fla.  504,  32  So.2d  153,  154,  155,  involving  Miami  International 
Airport,  and  Ex  parte  Houston  (1950)  93  Okl.Crim.  26,  224  P.2d 
281,  290-291,  293,  299,  304-305,  involving  the  Will  Rogers  ^Iimic- 
ipal  Airport  of  Oklahoma  City. 
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Further,  if  section  130  makes  it  mandatory  for  the  City 
to  regulate,  the  obvious  question  is — regulate  what?  The 
City  answers — charges  for  facilities  used  in  common  by 
the  airlines  (Tr.  390).  But  there  is  no  reason,  we  submit, 
to  imply  regulatory  authority  over  such  facilities  which 
is  not  exercised  over  airport  facilities  used  in  common  by 
other  businesses,  and  no  reason,  we  submit,  to  imply  regu-i 
latory  authority  over  common  use  facilities  which  the  City; 
disclaims  as  to  other  facilities  of  the  airport  (Tr.  390). 

Further,  the  charter  provision  that  the  Commission! 
shall  have  power  to  regulate  does  not  mean  that  thei 
City  must  regulate  to  the  destruction  of  a  contracting 
power  otherwise  granted.  If  law  gives  both  regulatory 
and  contracting  powers,  the  powers  are  alternate  and 
neither  excludes  the  other. 

In  Public  Service  Co.  v.  St.  Cloud  (1924)  265  U.S.  352' 

involving  gas  service,  it  was  claimed  that  a  charter  provisc 

'Hhat  the  council  should  have  the  right  to  'regulate  anci 

prescribe'  the  rates  and  charges"  (p.  359)  was  destruc 

tive  of  any  power  to  contract  about  charges.  The  Sup;'enMi| 

Court,  overruling  this  contention,  said  (pp.  359-360) : 

''And  in  the  present  case,   as  the  other  provisions 

of  the  charter  gave  the  City  authority  so  to  contract' 

we  must  regard  the  proviso  as  merely  an  alternative 

provision;  that  is  to  say,  we  think  that  the  City  mighl 

either  contract  as  to  the  rates,  as  an  incident  to  iti* 

power  of  granting  the  right  to  construct  and  operati' 

the  public  utility,  or  if  it  did  not  exercise  this  powei 

to  contract,  might  thereafter  'regulate  and  prescribei 

the  rates  in  the  exercise  of  the  governmental  authoi) 

ity  conferred  by  the  proviso.    One  power,  howevef 

is  not  destructive  of  the  other.   And  where  a  munic 
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ipality  has  both  the  power  to  contract  as  to  rates 
and  also  the  power  to  prescribe  rates  from  time  to 
time,  if  it  exercises  the  power  to  contract,  its  power 
to  regulate  the  rates  during  the  period  of  tho  contract 
is  thereby  suspended  and  tlie  contract  is  binding." 

To  the  same  effect  are  many  other  cases  cited  infra 
^5-40. 

I.    Administrative  construction. 

Having  shown  the  City's  statutory  (and,  if  material, 
charter)  authority  to  make  the  agreement  in  suit,  we  turn 
;o  administrative  construction.  This  has  been  long-con- 
tinued and  powerful,  and  would  be  entitled  to  great 
Veight  if  the  meaning  of  the  statutory  provisions  were 
loubtful  instead  of  clear. 

Participating  in  the  making  of  the  agreement  in  suit 
Arere  the  Airport  Manager,  the  Public  Utilities  Commis- 
sion, the  Public  Utilities  Manager,  the  Director  of  Prop- 
erty, the  City  Attorney  and  several  of  his  staff,  the 
Board  of  Supervisors,  and  the  Mayor  (Tr.  36-39,  277- 
!79,  309-315,  and  supra  7-10).  The  instrument  w^as  ex- 
ecuted after  a  public  call  for  bids  (Tr.  37-39) ;  a  procedure 
lot  appropriate  to  public  utility  rate  making,  and  which 
n  fact  followed  the  charter  procedure  for  making  leases 
md  contracts  (Tr.  37-39). 

The  agreement  describes  itself  as  a  ''lease"  (Tr.  14). 
It  is  contractual  in  character  throughout.  It  says  nothing 
about  rate  regulation.  In  its  negotiation  (Tr.  286,  308, 
315)  and  by  its  terms  (sec.  13,  Tr.  28-29)  the  understand- 
ing was  expressed  that  the  contract  charges  were  not 
subject  to  increase  by  the  City.  It  makes  no  distinction 
between  hangars  and  shop  space  on  the  one  hand,  and 
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common  use  facilities  on  the  other.  It  says  nothing  of 
rental  facilities,  in  distinction  from  rate  facilities,  nor 
does  it  purport  to  be  divisible  into  a  lease  for  hangarsl 
and  shop  space,  and  a  public  utility  rate  tariff  for  other 
facilities.  To  the  contrary,  it  is  expressly  not  divisible) 
as  concerns  obligation.     Section  22  provides  (Tr.  34) : 

"22.  Lessor  agrees  that,  on  payment  of  the  renli 
and  performance  of  the  covenants  and  agreements  i 
on  the  part  of  the  Lessee  to  be  performed  here-i 
under,  Lessee  shall  peaceably  have  and  enjoy  the  leased 
premises  and  all  the  rights  and  privileges  of  said  air- 
port, its  appurtenances  and  facilities." 

The  City  expressly  affirmed  the  original  agreement  b^ 
three  separate  supplements,  the  latest  on  June  2,  194J-i: 
(Tr.  43,  51,  54).  It  acted  under  the  agreement  until  195!^ 
without  question  of  its  validity.  When  the  Public  Utili 
ities  Commission  made  a  new  schedule  in  1946,  it  ex 
pressly  excepted  existing  agreements  (City  Original  Exh 
B).  Where  lease  charges  were  altered  to  coincide  witlt 
the  schedule,  as  they  were  with  respect  to  a  few  itemsi 
these  changes  were  expressly  effected  as  a  matter  of  coin 
tract,  and  with  express  reaffirmance  of  the  original  194" 
lease  (Tr.  45,  51,  53,  54). 

In  1947,  and  notwithstanding  that  the  1946  scheduli 
was  in  effect,  the  City  made  a  term  lease  with  United  Ai\ 
Lines  of  similar  nature  to  its  agreement  with  TWA  (Til 
393),  thus  again  affirming  its  power  to  contract. 

And  when  in  1951  the  Public  L^tilities  Commission 
adopted  the  schedule  which  the  trial  court  held  effectivi 
to  alter  the  1942  TWA  contract,  the  schedule  itself  wa 
qualified  to  the  contrary  by  its  opening  words,  ^'Ecccej 
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as  otherwise  provided,  or  amended  by  agreement"  (Tr. 
55). 

Under  these  circumstances  we  submit  as  apt  the  follow- 
ing quotation  from  U.  S.  v.  Chicago  North  Shore  R.  Co. 
(1932)  288  U.S.  1,  involving  a  section  of  the  Interstate 
Commerce  Act  (p.  13) : 

''It  would  be  difficult  indeed  to  conceive  a  clearer  case 
of  uniform  administrative  construction  of  '^20a  as 
applied  to  this  company.  Conceding  that  the  proper 
!  classification  of  the  railway  is  not  free  from  diffi- 
culty, all  doubt  is  removed  by  the  application  of  the 
rule  that  settled  administrative  construction  is  en- 
titled to  great  weight  and  should  not  be  overturned 
except  for  cogent  reasons"  (citing  many  cases). '^ 

We  submit  that  the  City's  authority  to  make  the  con- 
tract in  suit  is  unquestionably  established,  from  which 
it  follows,  under  the  cases  next  to  be  cited,  that  the  City 
has  no  right  to  set  the  contract  aside  under  its  regulatory 
powers  if  such  exist. 

B.  A  municipality  having  both  contracting  and  regulatory 
powers,  and  having  chosen  in  a  given  case  to  proceed  by  con- 
tract, is  bound  by  that  contract. 

1.    The  authorities. 

In  Public  Service  Co.  v.  St.  Cloud  (1924)  265  U.S.  352, 

the  city  and  the  company  had  made  a  contract  whereby 

the  company  was  to  serve  the  city's  inhabitants  with  gas 


i2See  also  Power  Comm'n  v.  Panhandle  Co.  (1949)  337  U.S. 
498;  Brewster  v.  Gage  (1930)  280  I'.S.  327;  Housing  Authoritif 
V.  City  of  Los  Angeles  (1953)  40  Cal.2d  682.  256  P.2d  4:  Rich- 
field  Oil  Corp.  v.  Crawford  (1952)  39  Cal.2d  729,  249  P.2d  600; 
Pdaske  v.  City  of  Long  Beach  (1949)  93  Cal.App.2d  120.  129, 
208  P.2d  164;  Nelson  v.  Dean  (1946)  27  Cal.2d  873.  168  P.2d  16: 
Los  AngeUs  v.  Superior  Court  (1941)  17  Cal.2d  707,  112  P.2d  10. 
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for  a  term  of  years  at  a  rate  not  over  a  stated  maximum,  i 
After  several  years'  performance,  the  company  tried  to 
raise  the  rate,  claiming  that  the  contract  rate  had  become  i 
confiscatory.    In  the  case  at  bar  it  is  the  City,  not  thei 
company,  which  is  trying  to  raise  the  rate,  but  the  basic 
legal  contention  was  the  same  in  the  St.  Cloud  case  as  iti 
is  here,  namely,  that  the  subject  matter  involves  public 
utility  rate  making,  and  therefore  that  the  contract  is  nott 
binding.    The  Supreme  Court  defined  the  issue  thus  (pp. 
355-356) : 

"And  where  a  public  service  corporation  and  the 
municipality  have  power  to  contract  as  to  rates,  and^ 
exert  that  power  by  fixing  the  rates  to  govern  during 
a  particular  time,  the  enforcement  of  such  rates  isi 
controlled  by  the  obligation  resulting  from  the  con-r 
tract,  and  the  question  whether  they  are  confiscatory 
is  immaterial.  Southern  Iowa  Elec.  Co.  v.  Chariton,^ 
255  U.S.  539,  542,  and  cases  there  cited;  Padu^ah  v. 
Paducah  By.  Co.,  261  U.  S.  267,  273;  Georgia  Ry.  Co. 
V.  Decatur,  262  U.  S.  432,  438.  The  existence  of  a 
binding  contract  as  to  the  maximum  rate  for  fuel'' 
gas  is  therefore  the  controlling  issue  upon  which  this 
controversy  depends.  Its  solution  turns  upon  the 
questions  whether  the  City  had  power  to  contract  or> 
this  subject  hy  the  ordinance  of  1905;  and,  if  so 
whether  the  ordinance  constituted  such  a  contract." 

The  Supreme  Court  then  found  that  under  the  stafr 
statutes    including    the    city   charter    the    city   had   botlj 
contracting  and  regulatory  authority.  It  held  these  powers' 
nonexclusive,  and  further  held  that  the  city  had  made  i 
contract  and  was  bound  by  it  (pp.  359-360) : 

''And  in  the  present   case,  as  the   other  provision: 
of  the  charter  gave  the  City  authority  so  to  contract 
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we  must  regard  the  proviso  as  merely  an  alternative 
provision ;  that  is  to  say,  we  think  that  the  City  might 
either  contract  as  to  the  rates,  as  an  incident  to  its 
power  of  granting  the  right  to  construct  and  operate 
the  public  utility,  or,  if  it  did  not  exercise  this  power 
to  contract,  might  thereafter  'regulate  and  prescribe' 
the  rates  in  the  exercise  of  the  governmental  author- 
ity conferred  by  the  proviso.  One  power,  however, 
is  not  destructive  of  the  other.  And  where  a  munic- 
ipality has  both  the  power  to  contract  as  to  rates  and 
also  the  power  to  prescribe  rates  from  time  to  time, 
if  it  exercises  the  power  to  contract,  its  power  to 
regulate  the  rates  during  the  period  of  the  contract 
is  thereby  suspended,  and  the  contract  is  binding." 

j  Vicksburg  v.  Vicksburg  Waterworks  Co.  (1907)  206 
[J.S.  496,  involved  a  contract  between  the  city  and  the 
vater  company  covering  two  subjects,  first,  hydrant  serv- 
ce  to  the  city,  and  second,  water  service  to  the  inhab- 
itants. The  contract  fixed  charges  for  both  services  and 
vas  for  a  30-year  term.  It  had  been  made  under  a  Mis- 
sissippi statute  authorizing  the  city 

"*  *  *  'to  provide  for  the  erection  and  maintenance 
,of  a  system  of  waterworks  to  supply  said  city  with 
water,  and  to  that  end  to  contract  with  a  party  or 
parties,  who  shall  build  and  operate  waterworks'  " 
(206  U.S.  497). 

Liater  the  city  tried  to  control  the  rates  by  ordinance,  and 
;he  company  filed  suit.  The  Supreme  Court  sustained  the 
lontract.  It  pointed  out  that  the  city  had  contracting 
power  under  the  Mississippi  statute,  and  quoted  from  a 
Mississippi  case  (206  U.S.  511): 

''  'The  power  to  contract  is  an  essential  attribute 
of  sovereignty  and  is  of  prime  importance.   Its  exer- 
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cise  has  been  productive  of  incalculable  benefits  to  < 
society,  however  great  may  be  the  evils  incident  to 
its    injudicious    employment.     It    cannot    be    denied 
merely  because  of  its  liability  to  abuse.    The  power 
to  contract  implies  the  power  to  make  a  valid  con-x 
tract.'  " 

Further,  the  Supreme  Court  said  (pp.  515-516) : 

''In  the  light  of  these  decisions,  and  others  mighti 
be  cited,  we  reach  the  conclusion  that,  under  a  broad i 
grant  of  power,  conferring,  without  restriction  or 
limitation,  upon  the  city  of  Vicksburg  the  right  to 
make  a  contract  for  a  supply  of  water,  it  was  within 
the  right  of  the  city  council,  in  the  exercise  of  this< 
power,  to  make  a  binding  contract,  fixing  a  maximum 
rate  at  which  water  should  be  supplied  to  the  inhab- 
itants of  the  city  for  a  limited  term  of  years,  and, 
in  the  absence  of  a  showing  of  unreasonableness  'so 
gross,'  as  the  court  of  Mississippi  has  said,  'as  tc 
strongly  suggest  fraud  or  corruption,'  this  action  o] 
the  council  is  binding,  and  for  the  time  limited  puti 
the  right  beyond  legislative  or  municipal  alteration  tc 
the  prejudice  of  the  other  contracting  party. 

While  we,  therefore,  reach  the  conclusion  that  tht 
former  case  did  not  adjudicate  the  matter,  we  thinl^ 
the  contract  in  this  respect  was  within  the  power  o 
the  council  and  cannot  be  violated  consistently  wit] 
the  contract  rights  of  the  company  by  the  subsequem 
ordinances  of  the  city." 

The  "former  case"  referred  to  in  the  above  quotation 
is    Vicksburg   v.    Waterworks   Co.    (1906)    202   U.S.   45^ 
The  two   Vicksburg  cases  were  followed  in  Riverside  c 
A.  Ry.  Co.  V.  City  of  Riverside  (C.C.S.D.Cal.  1902)  11 
Fed.  736.  The  court  there  granted  an  injunction  based  o: 
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ithe  due  process  and  impairment  of  contract  clauses,  forbid- 
jding  the  city  from  shutting  off  electric  power  which  it  had 
agreed  to  furnish  the  street  railway  for  a  period  of 
yoars  under  a  contract.  In  the  Riverside  case  the  City 
was  furnishing  electricity  to  a  privately  owned  common 
carrier;  here  the  City  is  affording  the  use  of  airport  facil- 
ities to  the  airlines.   The  parallel  is  obvious. 

E]ven  more  closely  in  point  is  the  decision  of  this  Court 
I  in  Femmer  v.  City  of  Juneau  (9  Cir.  1938)  97  F.2d  CA9, 
I  sustaining  a  contract  between  the  city  and  a  steamship 
j company  relative  to  the  use  of  a  municipally  owned  pub- 
jlic  wharf.  This  case  is  not  quoted  at  this  point  for  the 
jreason  that  it  is  stated  at  length  in  the  next  subdivision 
of  this  brief  in  rebuttal  of  certain  arguments  and  distinc- 
itions  made  by  the  trial  court  in  its  opinion  (see  infra 
38-41). 

In  R.  R.  Comm'n  v.  Los  Angeles  R.  Co.  (1929)  280 
U.S.  145,  151,  153,  and  in  Home  Telephone  Co.  v.  Los  An- 
geles (1908)  211  U.S.  265,  273,  the  Supreme  Court  stated 
the  same  rule  as  the  St.  Cloud  case  and  other  cases  cited 
above,  but  held  that  under  particular  California  statutes 
the  city  had  no  power  to  contract  as  to  street  railway 
rates  in  the  one  case  and  telephone  rates  in  the  other. 
{In  the  case  at  bar  the  contracting  authority  of  the  City 
lis  clear. 

The  legal  rule  developed  in  the  foregoing  line  of  cases 
is  thus  summarized  in  ^'The  Supreme  Court  and  the 
Contract  Clause"  (57  Harv.L.Rev.  (1944)  512,  663): 

''Many  contracts  concerning  rates  are  made,  not  by 
the  state  itself,  but  by  a  mnnicipality,  and  the  contro- 
versy generally  turns  on  whether  under  the  state 
constitution  the  municipality  had  power  to  make  the 
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contract.   If  it  had,  no  question  seems  to  arise  as  tO( 
its  binding  character.    As  stated  by  Justice  Sanfordi 
in  St.  Cloud  Public  Service  Co.  v.  City  of  St.  Cloud,l\ 
a   state   may  authorize   a  municipality  'to   establish 
by  an  inviolable  contract  the  rates  to  be  charged  by 
a  public  service  corporation  for  a  definite  term,  not 
grossly   unreasonable    in    time.'     How   long    a    timei 
would  be  'grossly  unreasonable'  was  not  stated;  the 
contract  sustained  in  that  case  was  for  thirty  j^ears." 


2.     The  trial  court's  distinction  of  the  above  authorities  is  not  valid,! 
and  the  authorities  cited  by  the  trial  court  are  not  in  pointw 

The   only   distinction  which  has   been   offered   of   any; 

of  the  foregoing  authorities  was  stated  as  follows  by  thei 

trial  court,  referring  to  the  St.  Cloud  and  Home  Tele-^ 

phone  cases  (Tr.  175;  119  F.Supp.  520) : 

''The  charges  fixed  by  contract  in  both  of  these 
cases  were  applicable  not  to  any  one  consumer  alone.« 
but  to  all  members  of  the  public  served.  In  othei' 
words,  any  member  of  the  public  utilizing  the  publici 
utility  service  offered  had  a  right  to  be  served  at  the 
same  price  paid  by  those  similarly  situated." 

With  greatest  respect  for  the  trial  court,  we  suhmiu 
that  the  above  statement  does  not  distinguish,  but  on  tM 
contrary  emphasizes  the  controlling  force  of  the  decisions^ 
cited.    A  much  stronger  showing  of  statutory  authoritf^ 
is  needed  to  uphold  a  contract  fixing  rates  which  a  publi 
service  corporation  will  charge  the  consuming  public  tha/iil 
to  uphold  a  contract  providing  charges  to  be  paid  to  th 
city  itself  by  the  user  of  a  municipally  owned  facility, 
As  so  demonstrating,  we  cite  Femmer  v.  City  of  Junea'U 
(9  Cir.  1938)  97  F.2d  649. 
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The  Femmer  case  involved  a  municipal  wharf  used  by 
shipping  generally;   in  the   idiom   of  the  case  at  bar,  a 
common  use  facility.   The  contract  sustained  by  the  court 
was  between  the  city  and  one  user  of  the  wharf,  a  steam- 
ship company — the  exact  type  of  contract  which  the  trial 
court  holds  in  the  present  case  cannot  be  binding.   Tinder 
Alaska  law  the   City  of  Juneau  had  power  to  contract 
implied    from    its    statutory    authority    to    operate    the 
wharf   (97  F.2d  652,  654) ;  the  case  at  bar  is  stronger 
because  the  statutory  contracting  authority  is  express.  The 
City  of  Juneau  also  had  statutory  authority  to  regulate 
public  utility  rates  (Compiled  Laws  of  Alaska  1933,  sec. 
2383).  This  Court  upheld  the  contract,  saying  (p.  654) : 
''The  power  of  the  City  to  fix  rates  and  charges  for 
the  use  of  municipally  owned  services  is  necessarily 
to  be  implied  from  the  direction  in  subsection  fourth 
of  section  2383,  as  amended  by  Chap.  48,  Session  Laws 
of  Alaska,  1935,  to  operate  and  maintain  such  public 
utilities,  by  'revenue  collected  for  service   rendered 
by  such  plants  or  utilities  from  the  customers  or  users 
thereof.'    We  have  already  seen   that   the  power  to 
make  the  Northland  contract  attached  as  an  incident 
to    the    specific    power    to    operate    public    wharves 
granted   by   this    subsection.    Having    the   power    to 
grant  to  Northland  a  right  of  user  of  the  wharf  and 
having  the  power  to  fix  cluirges  for  stwh   user  the 
City  ipso  facto  had  the  po^ver  to  stipulate  thai  during 
the  duration  of  the  contract  the  charge  would  remain 
constant.    Without   such   power   the    City   could   not 
have  obtained  a  guaranty  of  a  steady  and  sustaining 
patronage. ' ' 

The  Femmer  case  not  only  sustained  the  contract,  but 
also  sustained  it  against  the  same  kind  of  attack  as  San 
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Francisco  makes  here,  namely,  attempted  exercise  of  a 
statutory  authority  to  regulate  rates.  This  Court  said 
(p.  654) : 

*'In  connection  with  his  argument  on  this  point 
appellant  has  cited  subsection  tenth  of  section  2383 
and  section  2402,  Comp.Laws  of  Alaska,  1933.  Those 
statutes  are  not  here  applicable.  This  is  not  a  case 
where  the  City  has  attempted  to  contract  away  its 
power  to  fix  and  from  time  to  time  change  the  ratesi 
to  be  charged  by  private  organisations  engaged  in 
furnishing  public  services.  Such  action  is  prohibited 
by  the  cited  sections.  But  the  sections  have  no  ef-i 
feet  upon  the  power  of  the  City  to  contractually  fix; 
the  rate  to  be  charged  a  user  of  a  municipally  owned 
public  utility ' '  ( court '  s  emphasis ) . 

A  like  distinction,  i.e.,  between  interference  by  a  publici 
authority  with  contracts  of  private  persons  and  attemptec 
rejection  of  contracts  of  its  own  is  made  by  the  Supremd 
Court  in  the  gold  clause  cases  of  Norman  v.  B.  <&  0.  R.  Co 
(1935)  294  U.S.  240,  and  Perry  v.  United  States  (1935;) 
294  U.S.  330,  decided  the  same  day.  In  the  Perry  case  th(h 
Court  said  (294  U.S.  350-351) : 

''There  is  a  clear  distinction  between  the  power  o 
the  Congress  to  control  or  interdict  the  contracts  o 
private  parties  when  they  interfere  with  the  exei 
cise  of  its  constitutional  authority,  and  the  power  0( 
the  Congress  to  alter  or  repudiate  the  substance  of  iti 
own  engagements  when  it  has  borrowed  money  undel< 
the  authority  which  the  Constitution  confers." 

The  above  principle,  applied  by  this  Court  in  the  Fen 
mer  case  to  a  situation  completely  analogous  to  that  in  tli 
case  at  bar,  is  highly  important.    It  brings  out  not  onl 
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the  invalidity  of  the  trial  court's  distinction  of  the  ^S*^. 
Cloud  case,  but  also  the  fundamental  difference  between 
the  case  at  bar  and  the  type  of  case  relied  on  by  the  trial 
court  in  reaching  the  decision  appealed  from. 

The  typical  situation  in  which  regulatory  commissions 
have  been  held  authorized  to  set  aside  contracts  is  one 
wherein  a  privately  owned  utility  and  a  consumer  executed 
I  a  contract  for  utility  service  before  there  was  a  regulatory 
I  statute,  or  before  the  statute  made  regulation  mandatory. 
i  The  cases  hold  that  such  a  contract  is  made  subject  to  the 
state's  reserve  power  of  future  regulation,  and  therefore 
may   be    set   aside   when    regulation   comes.     The    cases 
!  relied  on  by  the  trial  court  are  of  this  character   (119 
JF.   Supp.   520;    Tr.    176-178). ^3    None   of   them  involved 
I  contracts  made  by  a  municipality  or  other  governmental 
ibody;    therefore,   they   simply   are   not   in   point    as   the 
above  quotation  from  the  Femmer  case  makes  clear  (97  F. 
2d  654).  One  of  the  cases  cited  by  the  trial  court  recognizes 
the  same  distinction  {Limoneira  Co.  v.  Railroad  Commis- 
sion (1917)  174  Cal.  232).  Although  the  case  held  that  the 
State  had  power  to  regulate  a  contract  w^hich  private  per- 
sons had  made  for  the  supply  of  water,  the  opinion  went 
on  to  say  (1.74  Cal.  238): 

''We  are  speaking,  of  course,  of  a  situation  where 
the  state  cannot  be  held  as  matter  of  fact  to  have  sur- 


^*For  example,  Law  v.  Railroad  Commission  (1921)  184  Cal. 
737,  195  Pae.  423;  Livwneira  Co.  v.  Railroad  Commission  (1917) 
174  Cal.  232,  162  Pae.  1033;  Pinn^i/  &  Boyle  Co.  v.  L.  A.  Ga.<; 
etc.  Corp.  (1914)  168  Cal.  12,  141  Pae.  620;  Midland  Co.  v.  K.  C. 
Power  Co.  (1937)  300  TT.S.  109;  Vnion  Dry  Goods  Co.  v.  Georgia 
P.  S.  Corp.  (1919)  248  U.S.  372. 
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rendered  to  the  public  utility  involved,  by  something 
tantamount  to  a  contract  between  it  and  the  public 
utility,  any  portion  of  this  regulatory  power,  which 
is  the  situation  here." 

When  San  Francisco  and  TWA  made  the  1942  lease,', 
the    City    had    statutory    power    to    contract    concerning  i- 
common  use  facilities  of  the  airport;  a  power  coexistent 
with  regulatory  power  (if  such  existed).    In  the  case  off 
a  municipally  owned  facility,  unlike  one  privately  owned, 
contracting  power  is  not  subordinate  to  regulatory  power.r 
The  City,  having  exercised  a  valid  contracting  authority, 
cannot  upset  its   own   act  by  an   exercise   of  regulatory^ 
power.   This,  we  submit,  is  settled  by  the  cases  cited. 

C.  California  cases  dealing-  with  municipal  contracts  generally.} 
The  authorities  cited  in  the  last  subdivision  of  this; 
brief  involved  contracts  comparable  in  subject  matter  with  I 
the  contract  in  the  case  at  bar,  and  demonstrate,  we  sub4i 
mit,  that  that  contract  was  authorized  and  binding.  Addi-i 
tionally  there  are  many  California  cases  dealing  withl 
municipal  contracts  generally  and  holding  that  a  citjt 
cannot  repudiate  an  authorized  contract  any  more  than 
an  individual  can. 

In  Guy  F.  AtUnson  Co.  v.  Offner  (1948)  86  Cal.Appi 
2d  92,  194  P.2d  33,  34,  the  court  said  (86  Cal.App.2d  9^: 
94): 

"The  city  was  empowered  to  enter  into  the  contract 
the  aim  of  which  was  to  construct  a  public  improve' 
ment  indispensable  to  the  general  welfare.  Havinf 
made  the  contract  it  is  bound  to  the  same  extent 
and  effect  as  a  private  individual." 
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Chapman  v.  State  (1894)  104  Cal.  690,  694,  38  Pac.  457, 
is  one  of  several  California  cases  which  have  quoted  with 
approval  from  a  New  York  case  as  follows : 

"  'The  state  in  all  its  contracts  and  dealings  with 
individuals  must  be  adjudged  and  abide  by  the  rules 
which  govern  in  determining  the  rights  of  private 
citizens  contracting  and  dealing  with  each  other. 
There  is  not  one  law  for  the  sovereign,  and  another 
for  the  subject.  But  when  the  sovereign  engages  in 
business  and  the  conduct  of  business  enterprises  and 
contracts  with  individuals,  whenever  the  contract  in 
any  form  comes  before  the  courts  the  rights  and  ob- 
ligations of  the  contracting  parties  must  be  adjusted 
upon  the  same  principle  as  if  both  contracting  parties 
were  private  persons.  Both  stand  upon  equality  be- 
fore the  law,  and  the  sovereign  is  merged  in  the 
dealer,  contractor,  and  suitor.'  "^^ 

'D.    The  Federal  and  State  constitutions  prohibit  the  City  from 
i       setting"  aside  any  portion  of  the  contract  in  suit. 

This  being  an  authorized  and  valid  contract,  both  its 
obligation  and  the  property  right  inherent  therein  are  con- 
stitutionally protected  against  the  attempt  of  the  City  in 
this  case  to  set  the  contract  aside.  Such  action  of  the 
City  would  violate  the  impairment  of  contract  clause  in 
section  10  of  Article  I  of  the  Federal  constitution,  and 
would  violate  the  due  process  and  equal  protection  clauses 
of  the  Fourteenth  Amendment.  It  would  also  violate  cor- 
responding provisions  of  sections  13  and  16  of  Article 
I  of  the  Constitution  of  California. 


'  "See  also  Civ.Code,  sec.  1635 ;  M.  F.  Kemper  Const.  Co.  v.  City  of 
L.  A.  (1951)  37  Cal.2d  696,  235  P.2d  7;  Brown  v.  Town  of  Sehas- 
topol  (1908)  153  Cal.  704,  96  Pac.  363;  Metjer  v.  State  Land  Set- 
tlement Board  (1929)  99  Cal.App.  337,  278  Pac.  452;  /Te/us/er  i-. 
Los  Angeles  (1954)  124  Cal.App.2d  71,  268  P.2d  12. 
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There  are  many  cases  supporting  these  constitutional 
objections  to  the  City's  action,  but  we  need  go  no  further 
at  this  point  than  to  mention  certain  authorities  already 
cited  in  support  of  the  validity  of  the  contract.    These  • 
make  the  express  point  that  municipal  action  in  deroga-i 
tion  of  such  a  contract  violates  the  Federal  constitution 
in  the  particulars  above   referred  to    (see   Vickshurg  v. 
Vichshurg   Waterworks   Co.    (1907)    206   U.S.   496,   510; 
Riverside  &  A.  Ry.  Co.  v.  City  of  Riverside  (C.C.S.D.Cal. 
1902)  118  Fed.  736;  The  Supreme  Court  and  the  Contract 
Clause  (57  Harv.L.Rev.  (1944)  512,  663,  and  supra  33-40). 
The  principles  stated  by  these  authorities  also  show  viola-J 
tion  of  corresponding  state  constitutional  provisions. 


n. 

IF  THE  COURT  WERE  REQUIRED  TO  DECIDE  WHETHER  THI 
CITY  HAS  POWER  TO  TREAT  CHARGES  TO  THE  AIRLINES 
FOR  COMMON  USE  FACILITIES  AS  PUBLIC  UTILITY  RATESllj 
THE  DECISION  WOULD  NECESSARILY  BE  IN  THE  NEGA 
TIVE. 

While  submitting  for  reasons  given  that  the  City's  conri 

tracting  authority  is  decisive  of  this  case,  regardless  o 

whether  utility  rate-making  power  exists  or  not,  we  submi 

that  the  latter  power  as  here  claimed  by  the  City  does  nod 

exist,  and  that  the  Court  should  so  decide  if  the  issu 

were  material. 

The   City  operates  the   airport  in  its  proprietary  ca* 
pacity.^^   It  has  broad  powers  of  management;  these  an 


15 A  California  municipality  acts  in  its  proprietarv'^  capacity  i 
conducting  business  enterprises  for  public  benefit,  including  mi 
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both  essential  and,  we  submit,  sufficient  as  a  matter  of 
practical  operation.  They  unquestionably  include  the  power 
to  make  express  contracts  {Femmer  v.  City  of  Juneau 
(9  Cir.  1938)  97  F.2d  649,  654),  or  to  put  out  a  price 
schedule  for  airport  facilities.  We  submit  that  there  is  no 
good  reason  to  imply  an  added  governmental  authority  to 
be  exercised  under  the  police  power;  i.e.,  to  fix  charges  to 
the  airlines  for  certain  facilities  as  public  utility  rates. 

The  airport's  primary  public  is  not  a  dozen  airlines, 
but  is  the  air-traveling  public — 2,500,000  air  passengers  in 
and  out  of  San  Francisco  in  1952  (Tr.  374).  The  charges 
of  the  scheduled  airlines  are  regulated  by  the  Public 
Utilities  Commission  of  California  as  to  intrastate  traffic 
and  by  the  Federal  Civil  Aeronautics  Board  as  to  inter- 
state traffic  {People  v.  Western  Air  Lines,  Inc.  (1954)  42 
Cal.2d  621,  268  P.2d  723;  49  U.S.C.  642).  The  City  of 
course  has  no  regulatory  authority  in  the  situations  just 
mentioned.  It  argued  to  the  trial  court  that  certain  pro- 
visions of  the  charter  give  the  power  claimed  here.  With- 
out conceding  that  the  charter  is  controlling,  we  point  out 
that  the  City's  argument  not  only  conflicts  with  long-con- 
tinued practical  construction,  but  conflicts  also  with  ex- 


nicipal  airports  {Marin  Water  etc.  Co.  v.  Town  of  SausaUto 
(1914)  168  Cal.  587,  594-595,  143  Pae.  767;  South  Pasadena  v. 
Pasaderia  Land  etc.  Co.  (1908)  152  Cal.  579,  592,  593,  93  Pac. 
490;  Pignet  v.  City  of  Santa  Monic^i,  (1938)  29  Cal.App.2d  286, 
287,  84  P. 2d  166  (involving  Santa  Monica  airport,  a  tort  case)  : 
Coleman  v.  City  of  Oakland  (1930)  110  Cal.App.  715,  719-720, 
295  Pac.  59  (Oakland  airport,  tort  case)).  In  the  case  last  cited 
the  court  said  (110  Cal.App.  720)  : 

"We  have  no  hesitancy  in  deciding  that  in  the  conduct  of 
an  air  port  the  municipality  is  acting  in  a  proprietaiy  ca- 
pacity. ' ' 
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press  requirements  of  the  charter  concerning  public  utility 
rate  making. 

A.    Analysis  of  charter  provisions  under  which  the  City  claims 
utiUty  rate-making  authority. 

The  City's  argument  for  regulatory  authority  is  to  this 

effect:    Under  section  121  of  the  charter  the  airport  is  a 

"public  utility" — an  inaccurate  but  presently  immaterial 

assumption,  we  submit  (infra  50-53) — and  under  section 

130  the  Public  Utilities  Commission  ''shall  have  power  tO( 

fix,  change  and  adjust  rates,  charges  or  fares  for  the  fur-r 

nishing  of  service  by  any  utility  under  its  jurisdiction";' 

therefore  the  Commission  may  fix  charges  for  common  use^ 

facilities   at   the   airport   against   the   airlines   as   publicij 

utility  rates. 

The  above  argument,  we  submit,  simply  assumes  th€i| 
point  in  issue  and  fails  completely  when  tested  by  the  fnlVj 
text  of  the  charter  provisions,  by  the  City's  conduct,  ancij 
by  settled  principles  of  law. 

Note  first  that  the  supposed  public  utility  is  'Hhe  ain 
port"  (sec.  121).   That  is  the  subject  of  utility  rate  regui 
lation,    if    regulatory   power    exists.     But   most    airpon 
charges   and  activities  are  not   regulated   (Tr.   384-393)1 
The  City  is  not  asserting  utility  rate-fixing  authority  ove:f 
the  airport,  or  all  its  facilities  or  all  businesses  using  11 
but  over  part  of  the  facilities  used  by  one  group  of  usersr 
aircraft  operators,  principally  the  scheduled  airlines.  ThI 
City  is  saying  that  the  charter  gives  rate-making  authorial 
over  facilities  used  in  common  by  airlines,  but  not  over  faf 
cilities  used  in  common  by  others,  such  as  limousine,  but 
and  taxi  companies.  Also  the  City  is  saying  that  the  aiii! 
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lines  are  a  ^'public"  which  must  pay  public  utility  rates. 
But  the  charter  says  none  of  these  things,  and  they  cannot 
be  implied  because  public  utility  rate-fixing  power  cannot 
be  established  by  implication.  Tn  Siler  v.  Louisville  &  Nash- 
\vUle  R.R.  Co.  (1909)  213  U.S.  175,  194,  the  Supreme 
Court  said: 

''The  power  is  not  to  be  taken  by  implication;  it  must 
be  given  by  language  which  admits  of  no  other  reason- 
able construction." 

!  The  claim  for  utility  rate-fixing  authority  not  only  rests 
on  implication  but  on  unreasonable  implication;  in  which 
regard  we  refer  first  to  the  fourth  paragraph  of  section 
130  of  the  charter: 

!  ''Rates  for  each  utility  shall  be  so  fixed  that  the 

revenue  therefrom  shall  be  sufficient  to  pay,  for  at 
least  the  succeeding  fiscal  year,  all  expenses  of  every 
kind  and  nature  incident  to  the  operation  and  main- 
]  tenance  of  said  utility,  together  with  the  interest  and 
sinking  fund  for  any  bonds  issued  for  the  acquisition, 
construction  or  extension  of  said  utility;  *  *  *." 

This  language  requires  rates  to  be  fixed  for  "each  util- 
ity," in  this  case,  if  the  City's  contention  be  accepted, 
the  airport.  But  the  City  does  not  fix  rates  for  the  air- 
port; it  is  trying  to  fix  them  only  for  facilities  of  common 
ase  by  the  airlines.  If  it  has  a  right  to  do  so,  then  the 
charter  requires  that  rates  for  such  use  be  set  in  amounts 
to  yield  all  expenses  of  operation  and  maintenance  "of 
said  utility,"  i.e.,  the  airport,  plus  interest  and  amortiza- 
tion of  airport  bonds;  in  other  words,  that  the  rates  be 
so  set  that  facilities  of  common  use  by  the  airlines  will 
jpay  all   the   airport   expenses;   obviously   an   impossible 
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proposition.  In  fact  a  great  part  of  airport  revenue  comes, 
and  presumably  always  will  come,  from  concessions  and 
other  unregulated  enterprises  (Def.  Exh.  G;  original  Ex- 
hibit; see  Tr.  488,  721). 

Section  130  further  provides  that  if  the  Commission 
proposes  a  schedule  ''for  said  utility  which  shall  not  pro- 
duce such  revenue,"  i.e.,  all  expenses  of  the  airport  plus 
bond  interest  and  amortization,  the  Board  of  Supervisors 
may,  by  a  two-thirds  vote,  approve  the  schedule  neverthe- 
less "and  it  shall  thereupon  be  incumbent  to  provide  by 
tax  levy  for  the  additional  amount  necessary  to  meet 
such  deficit."  The  Board  certainly  would  not  make  a 
tax  levy  for  the  difference  between  the  revenues  from  the 
airlines  for  common  use  facilities  and  the  entire  expense 
of  the  airport.  It  would  have  to  consider  the  entire 
revenues,  most  sources  of  which  are  admittedly  not  sub- 
ject to  utility  rate  regulation  (Tr.  242,  390). 

While  the  foregoing  section  of  the  charter  (130)  does 
not  use  the  word  "airport,"  it  does  provide  conditions 
to  the  fixing  of  public  utility  rates.  Since  these  conditions 
cannot  be  fulfilled  with  respect  to  "rates"  for  the  com- 
mon use  facilities,  it  follows  that  power  to  regulate  these 
' '  rates ' '  cannot  be  implied  from  section  121  of  the  charter, 
as  the  City  contends. 

As  noted  before,  airline  charges  to  the  traveling  and 
shipping  public  are  regulated  by  state  or  federal  author- 
ity. Compared  with  the  millions  of  individuals  and  bus- 
inesses served  at  the  airport,  the  airlines  are  numerically 
a  tiny  group.  We  do  not  contend  that  the  existence  of  a 
public  utility  relationship  between  utility  and  customer 
depends  wholly  on  the  number  of  the  "public"  served,  but 
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do  point  out  such  status  usually  involves  a  broad  public, 
for  example,  the  customers  of  a  city's  water  service  or 
municipal  railway.  Practical  necessity  requires  that  public 
utility  status  be  imposed  in  such  cases,  but  there  is  no 
corresponding  need  for  it  in  the  case  at  bar  and  no  rea- 
son to  bring  it  into  existence  by  strained  implications  from 
the  statutes. 

The  name  "Public  Utilities  Commission"  should  not 
obscure  the  fact  that  the  Conunission  is  a  managerial  as 
well  as  a  regulatory  body,  and  that  its  managerial  func- 
tions extend  to  nonutility  as  well  as  utility  properties. 
Section  121  of  the  charter  gives  the  Commission  manage- 
ment and  control 

a*  *  *  of  a]i  public  utilities  and  other  properties 
used,  owned,  acquired,  leased  or  constructed  by  the 
city  and  county,  including  airports." 

In  section  130  half  the  first  sentence  deals  with  regulatory 
authority  (in  general  terms,  not  with  relation  to  the 
airport),  and  the  second  half  with  managerial  powers  un- 
related to  rate  making,  such  as  collecting  charges,  dis- 
continuing service,  and  settling  tort  claims — again  show- 
ing that  the  fact  that  the  Public  Utilities  Commission  has 
power  to  do  something  is  not  decisive  of  whether  its 
action  is  managerial  or  regulatory  or  of  whether  the  prop- 
erty concerned  is  or  is  not  a  ''public  utility." 

B.  Settled  principles  of  statutory  construction  and  long-con- 
tinued administrative  construction  of  the  charter  are  ag-ainst 
the  City's  claim  of  rate-making-  authority. 

We  have  quoted  Siler  v.  Louisville  d  Nashville  B.R.  Co. 

(1909)  213  U.S.  175,  194,  to  the  point  that  public  utility 
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status  can  only  be  established  by  clear  statutory  language 
and  not  by  implication. 

See,  also,  Interstate  Com.  Commission  v.  Railway  Co. 
(1897)  167  U.S.  479,  493,  494-495,  505,  and,  in  California, 
Allen  V.  Railroad  Commission  (1918)  179  Cal.  68,  85, 
175  Pac.  466;  Van  Hoosear  v.  Railroad  Commission  (1920) 
184  Cal.  553,  555,  194  Pac.  1003;  Samuelson  v.  Public 
Utilities  Com.  (1951)  36  Cal.2d  722,  733,  227  P.2d  256. 

In  the  case  at  bar  the  power  claimed  by  the  City  not 
only  rests  on  implication  unreasonable  under  charter  pro-r 
visions,  but  is  also  contrary  to  long-continued  adminis- 
trative construction.  We  will  not  repeat  things  already! 
said  on  the  latter  subject  (supra  31-33),  but  do  point  out 
that  whereas  some  of  this  construction  would  not  be  in-i 
consistent  with  a  power  of  utility  rate  regulation  coexist- 
ing with  power  to  contract,  none  of  it  harmonizes  withi 
an  exclusive  rate-making  power,  and  some  of  it  cannot 
be  reconciled  with  the  existence  of  a  utility  rate-makingi 
power  at  all. 

C.  The  City's  assumption  that  the  airport  is  a  "public  utility 'y 
for  municipal  rate-making  purposes  is  not  valid,  but  if  i1 
were  would  not  sustain  the  power  here  claimed. 

As  shown,  the  City's  claim  of  rate-making  authority 
starts  with  the  assumption  that  the  airport  is  a  publid 
utility.  While  submitting  that  the  assumption  is  imma- 
terial, we  also  submit  that  it  is  not  valid. 

Quoting  again  the  first  paragraph  of  section  121  of  thd 
charter : 

"The  public  utilities  commission  shall  have  charg<i 
of  the  construction,  management,  supervision,  maim 
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tenance,  extension,  operation  and  control  of  all  public 
utilities  and  other  properties  used,  owned,  acquired, 
leased  or  constructed  })y  the  city  and  county,  includ- 
ing airports,  for  the  purpose  of  supplying  any  public 
utility  service  to  the  city  and  county  and  its  inhab- 
itants, to  territory  outside  the  limits  of  the  city  and 
county,  and  to  the  inhabitants  thereof." 

Whether  the  airport  is  included  in  ** public  utilities" 
ir  in  *' other  properties,"  it  is  in  either  case  used  "for 
!he  purpose  of  supplying  *  *  *  public  utility  service," 
ince  it  provides  means  whereby  the  scheduled  airlines 
ender  common-carrier  transportation  service  to  the  pub- 
jc,  including  ''inhabitants  of  the  City."  Further  the  air- 
ort  serves  "inhabitants"  of  the  City  who  are  not  airline 
assengers  or  shippers ;  this  because  of  the  large  amount  of 
loney  which  the  airport  brings  to  San  Francisco  and  its 
remendous  stimulation  of  commerce  generally.  In  all 
lese  respects  it  unquestionably  fulfills  a  "public  pur- 
ose,"  but  public  purpose  and  public  utility  are  not 
anonymous  terms  (see  Ex  Parte  Houston  (1950)  93  Okl. 
!rim.  26,  224  P.2d  281,  304,  an  airport  case).  As  already 
tiown,  no  inference  on  this  subject  follows  from  the 
onnection  between  the  airport  and  the  Public  Utili- 
es  Commission,  since  the  Commission  has  functions 
f  management  as  well  as  regulation,  and  deals  with  both 
tility  and  nonutility  properties. 

On  fair  construction,  we  submit  that  the  charter  puts 
he  airport  among  nonutility  properties  to  which  section 
21  refers,  (1)  for  the  reasons  just  given;  (2)  because 
f  long-continued  administrative  construction;  (3)  because 
he  whole  pattern  of  section  130  of  the  charter  providing 
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for  rate  regulation  of  ''utilities"  is  inapplicable  to  th( 
airport;  (4)  because  public  utility  status  ''is  never  pre 
suined  'without  evidence  of  unequivocal  intention' ' 
{Allen  V.  Railroad  Commission  (1918)  179  Cal.  68,  85,  17!1 
Pac.  466,  and  authorities  supra) ;  and  (5)  because  th(' 
airport  is  in  San  Mateo  County,  and  a  California  munic 
ipality  has  no  extraterritorial  powers  of  regulation  excep 
as  expressly  conferred  by  statute  {City  of  Oakland  t 
Brock  (1937)  8  Cal.2d  639,  641,  67  P.2d  344;  Mulville  i 
City  of  Sa/n  Diego  (1920)  183  Cal.  734,  737,  192  Pac.  702) 
and  the  charter  provisions  invoked  in  this  regard  by  th'l 
City  are  reasonably  to  be  read  as  appl^dng  only  to  extra 
territorial  proprietary  functions. 

We  have  found  no  case  in  any  jurisdiction  holding  tha 
the  subject  of  this  suit,  i.e.,  charges  to  the  airlines  fo 
airport  facilities,  is  a  matter  for  municipal  rate  regukii 
tion.  Municipal  corporations,  of  course,  have  no  genera 
rate-regulating  powers  over  airports.  A  few  cases  ha'Vi 
said  that  an  airport  is  a  public  utility,  but  in  all  thes'i 
the  situations  of  fact  and  law  were  different  than  hen 
For  example.  City  of  Toledo  v.  Jenkins  (1944)  143  Ohjj 
St.  141,  54  N.E.2d  656,  cited  in  the  trial  court's  opinio 
(Tr.  171),  did  not  involve  rate  regulation  but  whether  tbi 
"airport  property  was  exempt  from  taxation." 

But  even  if  the  airport  were  a  public  utility,  that  fai| 
would  not  answer  the  question  in  the  case  at  bar.    Evei 
privately    owned   public    utilities    normally   contract   f( 
services  rendered  to  them,  and  this  is  a  matter  of  manag ' 
ment  beyond  the  reach  of  regulation,  even  where  both  co. 
tracting  parties  are  privately  owned  public  utilities  (Pa'' 
Tel  S  Tel.  Co.  v.  Public  Utilities  Com.  (1950)  34  Cal.! 
822,   215  P.2d  441;  Marin  etc.   Water  Co.  v.  Town 


^ 
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\Sausalito  (1914)  168  Cal.  587,  596,  143  Pac.  767;  City  of 
\Des  Moines  v.  City  of  West  Des  Moines  (1948)  239  lowal, 
IsO  N.W.2d  500,  504).  The  airport  can  make  public  trans- 
Iportation  service  available  only  through  the  scheduled 
airlines,  and  their  operations  involve  just  as  much  a 
service  by  them  to  the  airport  as  a  service  by  the  airport 
to  them.  Further,  and  this  point  is  fundamental,  the  City 
Siad  statutory  authority  to  make  the  agreement  which  it 
[s  now  trying  to  set  aside  by  exercise  of  regulatory  power. 
[The  authorities,  we  submit,  conclusively  show  that  this 
ijannot  be  done  whether  the  airport  is  a  public  utility 
j)r  not  (supra  33-40). 


in. 

EVEN  IF  THE  CONTRACT  WERE  VOIDABLE  BY  THE  EXERCISE 
OF  UTILITY  RATE-MAKING  POWER,  STILL  THE  PRESENT 
JUDGMENT  COULD  NOT  STAND  BECAUSE  THE  CITY  HAS 
NOT  TAKEN  ACTION  SUFFICIENT  TO  AVOID  THE  CON- 
TRACT. 

We  have  so  far  argued  that  the  agreement  of  October  1, 

L942,  being  valid,  cannot  be  avoided  by  utility  rate-fixing 

authority  even  if  the  City  has  such  authority.    But  if  the 

agreement  were  voidable  by  regulatory  authority  (which 

f/e  deny),  the  Public  Utilities  Commission  has  not  avoided 

t. 

Sl.  The  trial  court  held  that  the  1951  schedule  of  the  City  Public 
Utilities  Commission  partially  superseded  the  1942  agree- 
ment, but  the  schedule  itself  expressly  excepted  existing 
agreements  from  its  operation. 

As  said  before,  the  schedule  of  the  City's  Public  Util- 
ities Commission  effective  January  1,  1951,  commenced 
is  follows  (Tr.  55) : 
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'^  Except  as  otherwise  provided,  or  amended  bj 
agreement,  the  Public  Utilities  Commission  hereby 
adopts  the  following  rates  and  charges  for  the  us( 
of  the  facilities  and  services  of  the  San  Franciscdi 
Airport." 

The  meaning  of  this  provision  is  too  clear,  we  submiil 
to  permit  of  argument.  Under  it  the  schedule  simpb] 
cannot  have  partially  or  at  all  superseded  the  contrao 
in  suit  as  adjudged  by  the  decree  below. 

B.  The  contract  even  if  voidable,  would  not  be  avoided  unW 
and  until  the  Pubhc  Utilities  Commission  made  an  exprej*' 
finding  after  hearing  that  the  contract  is  unreasonable  aai 
against  public  interest.  There  has  been  no  such  hearing  cl 
finding. 

The  1951  schedule  would  not  avoid  the  1942  contrac 

even  if  it  had  not  expressly  excepted  the  existing  agree= 

ment  from  its  operation.    We  have,  we  submit,  demoi) 

strated  that  the  City  had  authority  to  make  this  agreemeni 

and  that  it  could  not  under  any  circumstances  be  supex 

seded  by  municipal  regulation.  However,  even  in  cases  iii 

volving   contracts   which   might   be   set   aside   under  th 

power  of  utility  rate  regulation — the  type  of  case  reliei 

on  by  the  trial  court,  but  completely  distinguishable  i 

the    case    at   bar    (supra   40-42),    the    courts    have    he! 

that  a  utility  rate  contract  is  not  impaired  by  a  unila 

eral  filing  of  new  rates  unless  the  statute  expressly  i 

provides.    The   contract   continues   operative  unless  an 

until  the  regulatory  body  holds  a  hearing  ofi  that  co' 

tract   and  makes   an   express   finding   that   the   contra 

is    unreasonable    and   contrary   to   public   interest.    Tl 

cases  to  this  effect  are  very  numerous,  as  shown  in  tl 
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botnote,  but  the  rule  can  be  brought  out  by  brief  quo- 
;,tions  from  two  or  three.^® 

In  WicUta  R.  R.  v.  Pub.  Util  Comm.  (1922)  260  U.S. 
■],  a  utility  and  its  customer  made  a  contract  for  fur- 
ishing  electric  service  at  agreed  rates.  Thereafter  the 
tility  filed  an  increased  schedule  with  the  State  Public 
Itilities  Commission,  which  approved  the  schedule  but 
iithout  any  finding  that  the  contract  rates  were  unrea- 
»nable.  The  Supreme  Court  held  that  the  contract  would 
(intinue  in  effect  until  such  finding  after  due  hearing 
fiould  be  made.  The  Court  quoted  from  the  Kansas  case 
(f  Kaul  V.  American  Independent  Telephone  Co.  (1915) 
Jl  Kan.  1,  147  Pac.  1130  (260  U.S.  58) : 

**The  passage  of  the  act  did  not  automatically  over- 
throw contracts,  nor  set  aside  schedules  of  rates  which 
had  been  agreed  upon.  Neither  did  the  fact  that  the 
defendant  published  and  filed  a  schedule  of  rates 
with  the  public  utilities  commission  abrogate  the  con- 


?^^ Allen  W.  Hinkel  Dry  Goods  Co.  v.  WicMsan  I.  Gas  Co.  (10 
(r.  1933)  64  F.2d  881,  883;  Attlehoro  Steam.  &  E.  Co.  v.  Narra^ 
cnsett  E.  Light  Co.  (D.R.I.  1924)  295  Fed.  895,  901,  903;  Jeffer- 
in  Deposit  Co.  v.  Central  Illinois  Light  Co.  (1923)  309  111.  262, 
30  N.E.  817,  819,  820 ;  Western  Distributing  Co.  v.  City  of  Mul- 
ine  (1924)  116  Kan.  472,  227  Pac.  362,  363;  Traverse  City  v. 
(tizens'  Telephone  Co.  (1917)  195  Mich.  373,  161  N.W.  983,  988; 
htland  Ry.,  Light  &  Power  Co.  v.  Burditt  Bros.  (1920)  94  Vt. 
41,  111  Atl.  582;  Commonwealth  v.  Shenandoah  River  Light  & 
1  Corp.  (1923)  135  Va.  47,  115  S.E.  695,  702-703. 

See  also  Lamb  v.  Calif.  Water  &  Tel.  Co.  (1942)  21  Cal.2d  33, 
^,  129  P.2d  371;  Southern  Pac.  Co.  v.  Spring  Valley  W.  Co. 
(916)  173  Cal.  291,  298,  159  Pac.  865. 

The  recent  case  of  Tyler  Gus  Service  Co.  v.  United  States  Ga^ 
Ipe  Line  Co.  (5  Cir.  1954)  217  F.2d  73,  upheld  impairment  of 
fcontract  by  a  rate  schedule  but  on  the  ground  that  the  statute 
s  required. '  The  Mobile  case  (215  F.2d  883)  to  which  it  refers 
instated  in  the  text.  See  also  Sierra  Pacific  Power  Co.  v.  Federal 
hwer  Commission  (App.D.C.  Feb.  24,  1955)  23  U.S.  Law  Week 
:!,33,  2441. 
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tract.  In  any  event,  rates  previously  agreed  upon 
between  utilities  and  patrons  will  continue  in  force 
until  the  commission  has  found  them  to  be  unreason- 
able, and  has  prescribed  other  rates." 

The  Supreme  Court  further  said  (260  U.S.  58) : 
''We  conclude  that  a  valid  order  of  the  Commission 
under  the  act  must  contain  a  finding  of  fact  after 
hearing  and  investigation,  upon  which  the  order  ig 
founded,  and  that  for  lack  of  such  a  finding,  the  order 
in  this  case  was  void." 

The  Wichita  case  was  cited  in  Mobile  Gas  Service  Corp. 

V.  Federal  Power  Commission   (3   Cir.   1954)    215  F.2c. 

883,  certiorari  granted  (Feb.28,  1955,  Nos.  436  and  556,  Oc' 

tober  term  1954).  There  a  utility  and  a  customer  had  madf 

a  wholesale  gas  contract  which  the  utility  tried  to  avoid  \ii 

filing  a  rate  schedule  containing  increased  charges.  Th( 

Federal  Power  Commission  accepted  the  filing.   The  couri 

nevertheless  held  the  utility  liable  for  schedule  rates  col 

lected  in  excess  of  contract  charges  in  the  absence  of  an  ex? 

press  finding  by  the  Commission  that  the  contract  was  uni 

reasonable.    The  Commission  urged  that  no  such  findin|ii| 

was  necessary.  The  court,  holding  otherwise,  said  (p.  889)11 

"So  here,  the  Natural  Gas  Act  does  not  expressljj 

permit  existing  contract  rights  to  be  abolished  by  rj 

mere  unilateral  filing  of  new  rates.    The  plan  of  tht' 

Natural  Gas  Act  is  likewise  one  of  reasonable  regc 

lation,  as  evidenced  by  the  fact  that  the  Commissioij 

itself  cannot  change  an  existing  contract  rate  undeil 

Section  5(a)  without  first  finding  that  such  rates  ar^ 

unreasonable." 

After   quoting  from   Colorado   Interstate    Gas   Co.  ij 
Federal  Power  Com'n  (10  Cir.  1944)  142  F.2d  943,  95^' 
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hat  **Such  rates  and  charges  could  be  modified  only  after 
n  express  finding  of  unreasonableness,"  the  court  said 
215  F.2d  892) : 

I  **  Since  we  are  specifically  holding  that  the  pertinent 
I  part  of  the  order  of  July  10,  1953  was  void  because 
i  the  Commission  had  no  right  to  accept  the  filing  of 
the  new  schedule  without  first  determining  the  reason- 
ableness or  unreasonableness  of  the  existing  contract 
rates  any  monies,  if  any,  collected  on  the  basis  of 
the  erroneous  ,order  were  unlawfully  collected  and 
should  be  returned  to  Mobile." 

The  above  case  was  followed  by  the  Court  of  Appeals 
f  the  District  of  Columbia  in  Sierra  Pacific  Power  Co. 
'f  Federal  Power  Commission  (App.D.C.  Feb.  24,  1955) 
3  U.S.  Law  Week  1133,  2441.  This  case  had  not  appeared 
i  the  Federal  Reporter  when  this  brief  went  to  the 
rinter.  The  filing  provisions  of  the  Power  Act  involved 
1  the  Sierra  Pacific  case  and  the  Natural  Gas  Act  in- 
•^Ived  in  the  Mobile  case  are  very  similar. 


CONCLUSION. 

The  judgment  appealed  from  holds  that  a  schedule  of 
He  City  Public  Utilities  Commission  effective  January  1, 
)51,  is  a  public  utility  rate  order  which  partially  set 
{dde  and  superseded  the  lease-contract  of  October  1,  1942, 
etween  the  City  and  TWA.  We  submit,  for  the  reasons 
hd  under  the  authorities  cited  in  this  brief,  that  the 
.idgment  cannot  be  supported  on  any  basis  or  from  any 
oint  of  view.  Even  if  the  1951  schedule  was  an  author- 
ised rate  order,  which  we  submit  it  was  not,  and  even  if 
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it  had  purported  to  affect  the  agreement  in  suit,  insteadi 
of  providing  the  contrary  by  an  express  exception — stilll 
the  basic  and  controlling  fact  remains  that  the  City,  wheni 
it  made  this  contract  in  1942,  had  statutory  authority  to. 
do  so,  and  under  settled  principles  of  law  cannot  set 
the  contract  aside  by  any  exercise  of  regulatory  authority. 

We  respectfully  submit  that  the  judgment  should  be 
reversed  with  directions  to  enter  a  declaratory  judgment 
sustaining  the  validity  of  the  contract  and  its  binding] 
force  for  its  whole  term. 

Dated,  San  Francisco,  California, 
March  30, 1955. 

LoYD  Wright, 
Eugene  M.  Prince, 
Charles  A.  Loring, 
Noel  Dyer, 

Attorneys  for  Appellant. 

Wright,  Wright,  Green  and  Wright, 
PiLLSBURY,  Madison  &  Sutro, 
Of  Counsel. 


(Appendix  Follows.) 
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CONSTITUTION  OF  THE  STATE  OF  CALIFORNIA 

Article  XI,  Section  6: 

"Municipal  corporations 

Sec.  6.     Corporations  for  municipal  purposes  shall  not 
be  created  by  special  laws;  but  the  Legislature  shall,  by 
general  laws,  provide  for  the  incorporation,  organization, 
and  classification,  in  proportion  to  population,  of  cities 
and  towns,  which  laws  may  be  altered,  amended,  or  re- 
pealed; and  the  Legislature  may,  by  general  laws,  provide 
for  the  performance  by  county  officers  of  certain  of  the 
municipal  functions  of  cities  and  towns  so  incorporated, 
whenever  a  majority  of  the  electors  of  any  such  city  or 
town   voting   at   a   general    or   special    election   shall    so 
ietermine.  Cities  and  towns  heretofore  organized  or  incor- 
Dorated  may   become   organized  under  the   general  laws 
passed    for   that   purpose,    whenever    a   majority   of   the 
lectors  voting  at  a  general  election  shall  so  determine, 
nd  shall  organize  in  conformity  therewith.    Cities  and 
owns    hereafter    organized   under    charters    framed    and 
dopted  by  authority  of  this  Constitution  are  hereby  em- 
owered,   and  cities  and  towns  heretofore  organized   by 
uthority  of  this  Constitution  may  amend  their  charters 
n  the  manner  authorized  by  this  Constitution  so  as  to 
jecome    likewise    empowered    hereunder,    to    make    and 
mforce  all  laws  and  regulations  in  respect  to  municipal 
iffairs,   subject   only  to   the   restrictions   and   limitations 
provided  in  their  several  charters,  and  in  respect  to  other 
natters  they  shall  be  subject  to  and  controlled  by  general 
aws.   Cities  and  towns  heretofore  or  hereafter  organized 
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by  authority  of  this  Constitution  may,  by  charter  provi- 
sion or  amendment,  provide  for  the  performance  by^ 
county  officers  of  certain  of  their  municipal  functions,] 
whenever  the  discharge  of  such  municipal  functions  by.'j 
county  officers  is  authorized  by  general  laws  or  by  the^ 
provisions  of  a  county  charter  framed  and  adopted  by; 
authority  of  this  Constitution." 

Article  XI,  section  8(j)  (in  part): 

"Municipal  Affairs 

It  shall  be  competent  in  any  charter  framed  under  thei 
authority  of  this  section  to  provide  that  the  municipality 
governed  thereunder  may  make  and  enforce  all  laws  andi 
regulations  in  respect  to  municipal  affairs,  subject  only 
to  the  restrictions  and  limitations  provided  in  their  sev-; 
eral  charters  and  in  respect  to  other  matters  they  shall 
be  subject  to  general  laws." 

CALIFORNIA  MUNICIPAL  AND  COUNTY 
AIRPORT  LAW 

Cal.  Stats.  1927,  c.  267,  p.  485: 

"Section  1.  Any  city  and  county,  or  county,  or  citytj 
operating  under  a  freeholders'  charter,  or  otherwise,  or; 
any  town,  or  any  municipal  corporation,  in  the  State  ofij 
California,  is  hereby  authorized  and  empowered  to  acquirei] 
by  purchase,  condemnation,  donation,  lease  or  otherwise?! 
real  or  personal  property,  or  to  use  any  real  propertytj 
owned  by  it,  or  which  it  may  hereafter  acquire,  within  I 
or  without  its  corporate  limits  for  a  site  upon  which  an' 
airport  or  airports  may  be  maintained  and  upon  which 
any  such  city  and  county  or  county  or  city  or  town  oi 
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municipal  corporation  may  erect  and  maintain  or  permit 
the  erection  and  maintenance  of  hangars,  mooring  masts, 
flying  fields,  and  all  places  for  flying  take-off  and  landing 
of  aircraft  and  the  storage  of  the  same  when  not  in  active 
use,  together  with  signal  lights,  radio  equipment,  service 
shops,  conveniences,  appliances,  works,  structures  and 
other  air  navigation  facilities,  now  known  or  hereafter 
invented,  of  such  number  and  character  and  in  such  places 
as  may  be  necessary  or  convenient,  and  to  levy  taxes  for 
the  purpose  of  raising  funds  to  acquire  lands  for  the 
purposes  mentioned  in  this  act  and  to  pay  the  principal 
and  interest  of  any  bonds  issued  pursuant  hereto. 

Any  lands  previously  acquired  by  any  such  city  and 
county,  or  county  or  city  operating  under  a  freeholders* 
charter  or  otherwise,  or  any  town  or  any  municipal  cor- 
poration in  the  State  of  California  for  park  purposes, 
may  be  used  for  any  of  the  purposes  in  this  section  spec- 
ified; it  being  hereby  specifically  declared  that  the  purpose 
specified  in  this  section  shall  constitute  park  purposes. 

j  The  foregoing  sentence  shall  not  be  construed  to  limit 
Dr  confine  the  uses  specified  in  this  section  to  lands  ac- 
quired for  park  purposes. 

Section  2.  [Provides  for  incurring  indebtedness  to  carry 
Dut  purposes  of  Section  1.] 

Section  3.  [Provides  procedure  for  issuance  of  bonds 
for  airport  purposes.] 

]  Section  4.  In  connection  with  the  erection  or  mainte- 
tiance  of  any  such  airport  or  airports,  or  air  navigation 
facilities,  any  such  city  and  county,  or  county,  or  city 
operating   under  a   freeholders   charter  or  otherwise,   or 
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town,  or  any  municipal  corporation,  shall  have  the  power  i 
and  jurisdiction  to  regulate  the  receipt,  deposit  and  re 
moval,  the  embarkation  or  debarkation  of  passengers  on 
property  to  and  from  such  landing  places  or  moorage  as 
may  be  provided,  to  exact  and  require  charges,  fees  and 
tolls,  together  with  a  lien  to  enforce  their  payment,  to( 
lease  or  assign  for  operation  such  space  or  area,  appurte 
nances,  appliances  or  other  conveniences  necessary  or  use-' 
ful  in  connection  therewith,  to  owm  and  operate  municipal  i 
aircraft,  to  employ  pilots,  to  provide  rules  and  regulations 
covering  the  use  of  such  airport  and  facilities  and  the  use 
of  other  property  or  means  of  transportation  within  oril 
over  the  said  airport,   to  perform  any  duties  necessary 
or  convenient  for  the  regulation  of  air  traffic,  to  enter  intd 
contracts  or  otherwise  cooperate  with  the  federal  govem-i 
ment  or  other  public  or  private  agencies,  and  otherwise^ 
exercise  such  powers  as  may  be  required  or  convenient  in 
the  promotion  of  aeronautics  and  the  furtherance  of  com- 
merce  and  navigation  by  air. 

Section  5.  All  acts  and  parts  of  acts  inconsistent  with| 
the  provisions  of  this  act  are  herebj^  repealed." 

(Kepealed,  Cal.  Stats.  1949,  c.  81,  sec.  3,  p.  327,( 
except  sec.  3.  See,  however.  Government  Codel 
sees.  50,470  et  seq.,  reprinted  infra,  based  on  theil 
foregoing  statute  and  effective  in  1949.) 

CALIFORNIA  GOVERNMENT  CODE 

Section  50001: 

**  'Local  agency.*  'Local  agency'  as  used  in  this  divi-'l 
sion  means  county,  city,  or  city  and  county,  unless  th^ 
context  otherwise  requires." 


Section  50470. 

"Right  to  acquire  and  use  property  for  airport:  Erec- 
tion and  maintenance  of  air  navigation  facilities.  Whether 
governed  under  general  laws  or  charter,  a  local  agency 
may  acquire  property  by  purchase,  condemnation,  dona- 
tion, lease,  or  otherwise  for  the  purposes  of  this  article 
a,nd  may  use  any  real  property  which  it  owns  or  acquires 
ivithin  or  without  its  limits  as  a  site  for  an  airport.  The 
ocal  agency  may  erect  and  maintain  hangars,  mooring 
nasts,  flying  fields,  and  places  for  flying,  take-off,  landing, 
cind  storage  of  aircraft,  together  with  signal  lights,  radio 
Equipment,  service  shops,  conveniences,  appliances,  works, 
Structures,  and  other  air  navigation  facilities,  now  known 
\t  hereafter  invented,  of  such  number  and  character  and 
n  such  places  as  may  be  necessary  or  convenient." 


lection  50474. 

"Powers  in  connection  with  erection  or  maintenance  of 
irports  and  facilities.  In  connection  with  the  erection  or 
fiaintenance  of  such  airports  or  facilities,  a  local  agency 
lay: 

(a)  Regulate  the  receipt,  deposit,  and  removal,  and  the 
mbarkation  or  debarkation  of  passengers  or  property  to 
nd  from  such  landing  places  or  moorage. 

j  (b)     Exact  charges,  fees,  and  tolls,  and  enforce  liens 
Or  their  payment. 

(c)  Lease  or  assign  for  operation  any  space  and  any 
ecessary  or  useful  appurtenances,  appliances,  or  other 
onveniences. 
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(d)  Own  and  operate  aircraft. 

(e)  Employ  pilots. 

(f)  Regulate  the  use  of  the  airport  and  facilities  andi 

other  property  or  means  of  transportation  within  or  over 

the  airport. 

■  ■  i 

(g)  Perform  any  duties  necessary  or  convenient  foi* 

the  regulation  of  air  traffic. 

(h)  Enter  into  contracts  or  otherwise  cooperate  witli 
the  Federal  Government  or  other  public  or  private 
agencies. 

(i)  Exercise  powers  necessary  or  convenient  in  thei 
promotion  of  aeronautics  and  commerce  and  navigatioB 
by  air." 

Section  50475. 

"Contracts  with  State  or  United  States:  Leases,  licensesn 
etc.  A  local  agency  operating  or  maintaining  an  airporli 
may  grant  leases,  licenses,  concessions,  and  other  priv\ 
ileges,  regarding  aviation  facilities  to  the  State  or  thei 
United  States,  for  the  use  or  occupation  of  hangars- 
structures,  work,  or  other  aviation  facilities  by  the  Wai 
Department,  Navy  Department,  National  Guard,  or  othen 
state  or  federal  departments  or  agencies  in  connectiou! 
with  aviation  or  air  commerce." 

Section  50476.  .; 

''Same:  Acquisition  or  construction  of  airport  facilitieii 

The  legislative  body  may  acquire  or  construct  hangarsr 
structures,  works,   or  other  facilities  on  the  airport  rer 


quired  for  such  uses  and  may  enter  into  contracts  with 
the  State  or  the  United  States." 

Section  50477. 

"Same:  Duration  of  term.  The  contracts,  leases,  li- 
censes, concessions,  or  privileges  shall  be  subject  to  the 
same  limitations  as  to  duration  of  term  provided  by  law 
for  the  granting  of  leases,  licenses,  concessions,  or  priv- 
ileges to,  or  the  entering  into  of  contracts  with,  private 

persons  or  agencies." 

! 

Section  50478  (Added  by  Stats.  1951,  c.  1018). 

'  "Power  to  lease  property  for  airport  purposes  or  pur- 
poses incidental  to  aircraft:  Maximum  term.  A  local 
agency  may  lease  or  sublease  property  owned,  leased,  or 
otherwise  controlled  by  it  for  not  to  exceed  50  years  for 
airport  purposes  or  purposes  incidental  to  aircraft, 
including : 

(a)  Manufacture  of  aircraft,  airplane  engines,  and  air- 
braft  equipment,  parts,  and  accessories. 

(b)  Construction  and  maintenance  of  hangars,  moor- 
ing masts,  flying  fields,  signal  lights,  radio  equipment, 
service  shops,  conveniences,  appliances,  works,  structures, 
and  other  air  navigation,  aircraft,  and  airplane  engine 
manufacturing  plants  and  facilities." 
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ALIFORNIA  GOVERNMENT  CODE 
Section  26020  (in  part) : 

,    "Authority  of  supervisors  concerning"  airports.    As  a 
necessary  adjunct  to  aerial  transportation  and  the  use  of 
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aerial  highways,  the  board  of  supervisors  may  provide* 
and  maintain  public  airports  and  landing  places  for  aerial, 
traffic  for  the  use  of  the  public.  For  such  purposes  the' 
board  of  supervisors  may: 

(a)  Acquire  by  purchase,  condemnation,  donation,! 
lease,  or  otherwise  real  or  personal  property,  either  withinr 
or  without  the  incorporated  territory  of  municipalities,^ 
necessary  for  such  purposes,  and  improve,  construct,  re-' 
construct,  lease,  furnish,  refurnish,  use,  repair,  maintain,! 
and  control  the  property,  including  buildings,  structures,< 
and  lighting  and  other  equipment  and  facilities  necessary) 
for  such  use." 

(Effective  1947  this  section  supersedes  similar  pro-t 
vision  in  former  Political  Code  section  4056c.) 

CHARTER  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO 

Cal.  Stats.  1931,  c.  56,  pp.  2978-2980: 

"Powers  of  the  City  and  County. 

Section  2  [in  part].  The  City  and  County  of  San  Fran-ii 
cisco  *  *  *  may,  subject  to  the  restrictions  contained  ini| 
this  charter,  purchase,  receive,  hold  and  enjoy,  sell,  leased 

and  convey  real  and  personal  property.  *  *  * 

#       #       #       #       * 

The  city  and  county  may  make  and  enforce  all  laws, 
ordinances  and  regulations  necessary,  convenient  or  inci-ij 
dental  to  the  exercise  of  all  rights  and  powers  in  respect' 
to  its  affairs,  officers  and  employees,  and  shall  have  alllj 
rights  and  powers  appropriate  to  a  county,  a  city,  and  a 
city  and  county,  subject  only  to  the  restrictions  and  lim- 
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itations  provided  in  this  charter,  including  the  power  to 
acquire  and  construct  plants,  works,  utilities,  areas,  high- 
ways and  institutions  outside  the  boundaries  of  the  city 
and  county,  and  maintenance  and  operation  of  the  same, 
and  the  exercise  of  functions  or  maintenance  of  services 
outside  the  boundaries  of  the  city  and  county,  including 
the  expenditure  of  funds  therefor  through  any  agency. 
The  specification  or  enumeration  in  this  charter  of  par- 
ticular powers  shall  not  be  exclusive.  The  exercise  of  all 
rights  and  powers  of  the  city  and  county  when  not  pre- 
scribed in  this  charter  shall  be  as  provided  by  ordinance 
or  resolution  of  the  board  of  supervisors." 

"Lease  of  City  Property. 

Section  93  [as  worded  on  October  1,  1942,  Cal.  Stats. 
1931,  p.  3035].  When  the  head  of  any  department  in 
3harge  of  real  property  shall  report  to  the  board  of  super- 
^^isors  that  certain  land  is  not  required  for  the  purposes 
Df  the  department,  the  board  of  supervisors,  by  ordinance, 
nay  authorize  the  lease  of  such  property.  The  director  of 
Property  shall  arrange  for  such  lease  for  a  period  not 
;o  exceed  twenty  years,  to  the  highest  responsible  bidder 
it  the  highest  monthh^  rent.  The  director  of  property 
ihall  collect  rents  due  under  such  lease. 

The  public  utilities  commission  may  provide,  by  resolu- 
ion,  that  agricultural  or  other  lands  used  and  useful  for 
ivater  department  purposes  and  at  the  same  time  available 
[or  leasing  or  rental  for  agricultural  purposes  shall  be 
mbject  to  lease  and  administration  by  the  operating  forces 
)f  the  water  department;  provided,  however,  that  no  such 
lease  shall  be  made  to  any  other  public  utility  without 


the  approval  of  the  board  of  supervisors  by  two-thirdg 
vote  thereof." 

**  Lease  of  City  Property. 

Section  93  [as  amended  and  in  effect  today.    See  Cal. 
Stats.  1st  Ex.  Sess.  1946,  c.  8,  pp.  221-222].     When  the( 
head  of  any  department  in  charge  of  real  property  shall 
report  to  the  board  of  supervisors  that  certain  land  is  not 
required  for  the  purposes  of  the  department,  the  board 
of  supervisors,  by  ordinance,  may  authorize  the  lease  of 
such   property.    The  director   of  property  shall   arrange 
for  such  lease  for  a  period  not  to  exceed  twenty  years,  ^; 
to  the  highest  responsible  bidder  at  the  highest  monthly' 
rent.    The  director  of  property  shall   collect  rents  due; 
under  such  lease. 

The  public  utilities  commission  may  provide,  by  resolu-i 
tion,  that  agricultural  or  other  lands  used  and  useful  foD 
water  department  purposes  and  at  the  same  time  avail-l 
able  for  leasing  or  rental  for  agricultural  or  other  pnr-i 
poses  shall  be  subject  to  lease  and  administration  by  thei 
operating  forces  of  the  water  department,  and  further,! 
the  public  utilities  commission  may  provide,  by  resolution.i 
that  lands  now  devoted  to  airport  purposes  or  lands  that' 
may  hereafter  be  acquired  and  devoted  to  airport  pur-i! 
poses  may  be  leased  or  rented  for  a  period  not  to  exceed 
forty  years,  and  the  director  of  property  shall  arrange 
for  such  lease  to  the  highest  responsible  bidder  at  thfij 
highest  monthly  or  annual  rent,  and  thereafter  the  ad'i 
ministration  of  any  and  all  such  leases  shall  be  by  th(^| 
public  utilities  commission;  provided,  however,  that  ncr' 
such  lease  shall  be  made  to  any  other  public  utility  with 


out  the  approval  of  the  board  of  supervisors  by  two-thirds 
vote  thereof." 

Cal.  Stats.  1931,  c.  56,  pp.  3047-3048. 

"General  Powers  and  Duties  of  Commission. 

Section  121.  The  public  utilities  commission  shall  have 
charge  of  the  construction,  management,  supervision, 
maintenance,  extension,  operation  and  control  of  all  public 
utilities  and  other  properties  used,  owned,  acquired,  leased 
or  constructed  by  the  city  and  county,  including  airports, 
[for  the  purpose  of  supplying  any  public  utility  service  to 
the  city  and  county  and  its  inhabitants,  to  territory  out- 
side the  limits  of  the  city  and  county,  and  to  the  inhabi- 
tants thereof. 

The  commission  shall  locate  and  determine  the  character 
and  type  of  all  construction  and  additions,  betterments 
and  extensions  to  utilities  under  its  control,  and  shall 
determine  the  policy  for  such  construction  or  the  making 
of  such  additions,  betterments  and  extensions  from  the 
public  funds  under  its  jurisdiction;  provided  that  in  each 
such  case  it  shall  secure  the  recommendation  of  the  man- 
ager of  utilities,  w^hich  shall  be  presented  in  writing  and 
shall  include  analyses  of  cost,  service  and  estimated  rev- 
enues of  all  proposed  or  feasible  alternatives  in  cases 
where  it  is  deemed  by  the  manager  that  such  alternatives 
exist. 

j  The  commission  shall  also  have  power  to  enter  into 
contract  for  the  furnishing  of  heat,  light  and  power  for 
municipal  purposes,  and  to  supervise  the  performance  and 
check  the  monthly  bills  under  such  contract. 


xu 

The  commission  shall  have  full  power  and  authority 
to  enter  into  such  arrangements  and  agreements  as  it 
shall  deem  proper  for  the  joint  use  with  any  other  person, 
firm  or  corporation  owning  or  having  jurisdiction  over 
poles,  conduits,  towers,  stations,  aqueducts,  reservoirs 
and  tracks  for  the  operation  of  any  of  the  utilities  under 
its  jurisdiction.  It  may  make  such  arrangements  as  it 
shall  deem  proper  for  the  exchange  of  transfer  privileges 
with  any  privately  owned  transportation  company  or  sys- 
tem which  shall  tend  toward  the  betterment  of  transpor- 
tation service. 

The  commission  shall  observe  all  city  and  county  ordi-i 
nances  and  the  regulations  of  the  department  of  public  < 
works  relative  to  utility  openings,  structures  and  poles  inr 
streets  and  other  public  places,  as  well  as  all  ordinances  f 
and  regulations  relative  to  barricades,  construction  lights, 
refilling  excavations  and  replacing  and  maintaining  street 
pavements;  and  in  connection  with  all  such  matters  the( 
said  commission  shall  be  subject  to  the  same  inspection 
rules  and  pay  fees  to  the  proper  department  in  the  samen 
manner  and  at  the  same  rates  as  any  private  person  on 
corporation. 

The  commission  shall  have  charge  of  all  valuation  work  I 
relative   or  incidental   to   purchase  proceedings   initiated" 
by  the  city  and  county  for  the  acquisition  of  any  public 
utility. 

Foreign  trade  zones,  as  may  be  authorized  by  acts  of^ 
Congress  to  be  located  in  the  city  and  county,  are  hereby' 
declared  to  be  public  utilities  within  the  meaning  of  thisij 
charter.   A  bonded  indebtedness  for  the  construction,  com- 
pletion or  acquisition  of  foreign  trade  zones  and  the  ac- 
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quisition  of  necessary  lands,  buildings,  and  equipment 
authorized  by  the  electors  in  accordance  with  the  provi- 
sions of  this  charter  shall  be  exclusive  of  the  bonded  in- 
jdebtedness  of  the  city  and  county  limited  by  this  charter." 

Cal.Stats.  1931,  c.  56,  pp.  3051-3052. 

* 'Rates. 

Section  130.  The  commission  shall  have  power  to  fix, 
change  and  adjust  rates,  charges  or  fares  for  the  furnish- 
ing of  service  by  any  utility  under  its  jurisdiction,  and 
ito  collect  by  appropriate  means  all  amounts  due  for  said 
Service,  and  to  discontinue  service  to  delinc|uent  con- 
sumers, and  to  settle  and  adjust  claims  arising  out  of 
the  operation  of  any  said  utilities. 

I  Rates  may  be  fixed  at  varying  scales  for  different 
blasses  of  service  or  consumers.  The  commission  may 
provide  for  the  rendition  of  utility  service  outside  the 
limits  of  the  city  and  county  and  the  rates  to  be  charged 
;herefor  which  may  include  proportionate  compensation 
:or  interest  during  the  construction  of  the  utility  ren- 
dering such  service.  Before  adopting  or  revising  any 
schedule  of  rates  or  fares,  the  commission  shall  publish 
m  the  official  newspaper  of  the  city  and  county  for  five 
^ays  notice  of  its  intention  so  to  do  and  shall  fix  a  time 
for  a  public  hearing  or  hearings  thereon,  which  shall  be 
lot  less  than  ten  days  after  the  last  publication  of  said 
aotice,  and  at  which  any  resident  may  present  his  objec- 
tion to  or  views  on  the  proposed  schedule  of  rates,  fares 
)r  charges. 

j  Rates  for  each  utility  shall  be  so  fixed  that  the  revenue 
:herefrom    shall    be    sufficient    to    pay,    for    at    least    the 
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succeeding  fiscal  year,   all  expenses  of  every  kind  and 
nature  incident  to  the  operation  and  maintenance  of  said 
utility,  together  with  the  interest  and  sinking  fund  for 
any    bonds    issued    for    the    acquisition,    construction    or 
extension  of  said  utility;  provided  that,  should  the  com- 
mission  propose   a   schedule   of   rates,   charges   or   fares 
for  said  utility  which  shall  not  produce  such  revenue,  iti 
may  do  so  with  the  approval  of  the  board  of  supervisors, 
by  a  two-thirds  vote  and  it  shall  thereupon  be  incumbent i 
to  provide  by  tax  levy  for  the  additional  amount  neces- 
sary  to  meet   such  deficit.     All   other   changes  in   rates, 
charges   or   fares   as   proposed  by   the  commission   shall' 
be  submitted  by  the  commission  to  the  board  of  super-ii 
visors  for  approval,  and,  except  as  in  this  section  other-r| 
wise  provided,  it  shall  require  a  two-thirds  vote  of  thei 
board  of  supervisors  to  reject  the  rate  changes  as  pro-( 
posed  by  the  commission,  and  if  so  rejected,  such  pro-^ 
posed  changes   in   schedules   of   rates,   charges   or   fares 
shall  be  returned  to  the  commission  for  revision.    If  thdi 
supervisors  shall  fail  to  act  on  any  such  proposed  schedule! 
within  thirty  days,  the  schedule  shall  thereupon  become 
effective." 

FEDERAL  CIVIL  AERONAUTICS  ACT  OF  1938 
49  U.S.C.  642: 

"Complaints   to   and   investig-ations   by   Board    [Civil. 

Aeronautics  Board]  ' 

«     #     #     #     « 

(d)  Whenever,  after  notice  and  hearing,  upon  coini| 
plaint,  or  upon  its  own  initiative,  the  Board  shall  be  oi'j 
the   opinion  that   any  individual  or  joint  rate,   fare,  oi 
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{charge  demanded,  charged,  colIe(^ted  or  received  by  any 
air  carrier  for  interstate  or  overseas  air  transportation, 
or  any  classification,  rule,  regulation,  or  practice  affecting 
such  rate,  fare,  or  charge,  or  the  value  of  the  service 
thereunder,  is  or  will  be  unjust  or  unreasonable,  or  un- 
justly discriminatory,  or  unduly  preferential,  or  unduly 
prejudicial,  the  Board  shall  determine  and  prescribe  the 
(awful  rate,  fare,  or  charge  (or  the  maximum  or  minimum, 
br  the  maximum  and  minimum  thereof)  thereafter  to  be 
piemanded,  charged,  collected,  or  received,  or  the  lawful 
Classification,  rule,  regulation,  or  practice  thereafter  to  be 
made  effective:  Provided,  That  as  to  rates,  fares,  and 
charges  for  overseas  air  transportation,  the  Board  shall 
ietermine  and  prescribe  only  a  just  and  reasonable  max- 
imum or  minimum  or  maximum  and  minimum  rate,  fare, 
)r  charge." 
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No.  14,523 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Trans  World  Airlines,  Inc., 
a  corporation, 

Appellant, 

vs. 

City  and  County  of  San  Francisco, 
a  municipal  corporation,  et  al.. 

Appellees. 


BRIEF  FOR  APPELLEES. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  decree  entered  on  July  2, 
1954,  by  the  District  Coui*t  for  the  Northern  District, 
Southern  Division,  denying  plaintiff-appellant  declar- 
atory and  injunctive  relief  and  awarding  defendant- 
appellee  on  its  cross-complaint  declaratoiy  relief  and 
money  judgment  in  the  sum  of  $95,942.64.  The  Dis- 
trict Court's  jurisdiction  was  founded  on  28  U.S.C. 
1332.^ 


,  ^For  convenience,  the  parties  will  hereafter  be  referred  to  as 
{"TWA  and  the  "City".  All  emphasis  supplied  unless  otherwise 
noted. 


It  is  admitted  in  the  pleadings  that  TWA  is  a 
Delaware  corporation  (Tr.  3) ;  that  the  City  is  a 
municipal  corporation,  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia (Tr.  4);  and  that  the  amount  in  controversy) 
exceeds  $3,000.00  (Tr.  3-4).  This  Court's  jurisdiction 
rests  on  28  U.S.C.  1291,  2201. 


STATEMENT  OF  THE  CASE. 
In  1926  the  voters  of  the  City  and  County  of  San 
Francisco  approved  an  appropriation  of  $100,000.00" 
for  the  construction  of  an  airport.  From  that  rela-i 
tively  humble  beginning,  there  has  been  created  on? 
about  4,000  acres,  the  San  Francisco  International'. 
Airport  at  a  cost  to  the  taxpayers  of  this  City  ofi 
approximately  $50,000,000.00. 

Four  times,  in  the  ownership  and  operation  of  thisi 
airport,  the  City  has  expanded  and  rebuilt  this  utility,v 
to  accommodate  larger  and  heavier  aircraft  progres-^ 
sively  put  in  use  by  air  carriers,  including  TWA. 

In  1942  there  were  no  aircraft  operated  by  sched- 
uled air  lines  in  the  United  States  exceeding  25,500 
pounds  in  weight  (Tr.  476).  In  1947  the  initial  Con-»i 
stellation  plane  placed  in  service  by  TWA  weighed 
approximately   77,000   pounds    (Tr.    470).      In   1952. 
Constellation  planes  were  regularly  operated  by  TWAj 
at  San  Francisco  Airport  of  a  maximum  gross  weightl 
of  120,000  pounds  (Tr.  470).    A  Lockheed  Constella-; 
tion  of  a  maximum  weight  of  130,000  pounds  was  asn 
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of  the  time  of  the  trial  of  this  action  contemplated  to 
be  utilized  in  service  (Tr.  471). 

In  1942  the  capital  investment  at  the  airport 
amounted  to  $2,900,000  (Tr.  345).  In  October,  1953, 
ithe  capital  investment  at  the  airport  amounted  to 
lapproximately  $40,000,000.00  (Tr.  345).  "Between  Oc- 
'^ober,  1942,  and  December,  1951,  apj)roximately  $24,- 
000,000.00  was  expended  in  repairing  common  use  fa- 
cilities at  the  airport  (Tr.  528)  and  a  major  portion 
of  this  expenditure  was  for  the  purpose  of  lengthen- 
pg  and  strengthening  the  runways  at  the  airport  in 
order  to  safely  accommodate  planes  of  increased 
Weight  (Tr.  520,  521,  523,  525). 

Today  the  City  is  confronted  with  TWA's  idea  that 
p  is  not  susceptible  to  utility  rates  for  common  use 
facilities  that  apply  to  all  airline  carriers  entering 
knd  using  the  San  Francisco  International  Airport. 

!  The  City  maintains  that  in  the  operation  of  the 
iirport  it  is  conducting  a  public  utility  and  must  as 
%  matter  of  law  treat  all  users  of  the  airport  on  an 
iqual  basis. 

I  On  the  23rd  day  of  June,  1941,  the  City  promul- 
gated and  passed  a  schedule  of  rates,  after  due  no- 
ice  by  publication  and  hearing,  that  were  thereafter 
ncorporated  verbatim  into  the  lease  agreement  with 
rWA.  As  far  as  TWA  is  concerned,  it  is  a  public 
'ecord  that  the  Public  Utilities  Commission  of  the 
Dity  and  County  of  San  Francisco^  had  exercised  its 


I  ^The  Public  Utilities  Commission  of  the  City  and  County  of  San 
?^rancisco  was  created  pursuant  to  Section  120  of  the  City's  Charter 


legislative  power  and  had  promulgated  and  passed 
utility  rates  for  common  use  facilities  at  the  airport 
(Exh.  R-1,  R-2,  R-3,  R-4,  Tr.  623). 

The  enactment  of  said  schedule  of  rates  and  charges 
was  made  pursuant  to  the  provisions  of  Section  130 
of  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco, after  publication  in  the  official  newspaper  for 
five  days  of  notice  of  intention  so  to  do,  and  after 
public  hearing  held  not  less  than  ten  days  after  the 
last  publication.  In  accordance  with  the  notice,  thei 
Public  Utilities  Commission  of  the  City  and  County 
of  San  Francisco  adopted  a  schedule  of  rates  and 
charges  to  be  paid  by  aircraft  lines  for  use  of  com-i| 
mon  use  facilities  at  the  San  Francisco  Airport.  Thdi 
Board  of  Supervisors,  in  accordance  with  the  Char-i 
ter  section,  approved  the  schedule  of  rates  and; 
charges  on  June  30,  1941,  and  the  same  was  placed  j 
in  effect  by  the  Public  Utilities  Commission  on  Julj 
1,  1941. 

In  1946,  the  City  again  promulgated  a  schedule  oi 
rates  and  charges,  after  due  notice  by  publication  and 
hearing,  in  accordance  with  Charter  Section  13(: 
(Exh.  S-1,  S-2,  S-3,  S-4,  Tr.  624). 


(effective  January  8,  1932).  Under  Section  121  of  the  Charter  tb 
Commission  has  the  control  and  management  of  municipally  ownec- 
utilities.  This  Commission  is  distinct  and  separate  from  the  public : 
Utilities  Commission  of  California.  The  Railroad  Commission  o:  j 
the  State  of  California  was  continued  in  existence  as  the  Publi"'| 
Utilities  Commission  of  the  State  of  California  by  amendment  t< 
Article  XII,  Section  22  of  the  California  Constitution  adopted  No  i 
vemher  5,  1946.  The  Public  Utilities  Commission  of  California  doei'| 
not  govern  rates  and  charges  of  municipally  owned  utilities  of  Sai' ' 
Francisco.  See  more  details  in  Section  II  of  this  brief. 


On  November  12,  1950,  Uw  Public  Utilities  Com- 
mission adopted  a  schedule  of  rates  and  charges, 
again  after  due  notice  by  publication  and  hearing,  for 

Ithe  common  use  facilities,  in  accordance  with  Section 

I 

jl30  of  the  Charter.  Said  schedule  was  approved  by 
the  Board  of  Supervisors  and  became  effective  on 
January  1,  1951  (Exh.  E,  Tr.  55;  Exh.  T-1,  T-2,  T-3, 
r-4,  Tr.  625). 

In  1942,  the  agreement  now  before  the  Court  was 
entered  into  between  City  and  TWA,  whereby  cer- 
tain lands  were  leased  to  TWA  for  a  period  of  twen- 
ty years.  Incorporated  in  the  agreement  was  this 
'provision,  and  it  is  fully  set  forth  hereafter  to  em- 
phasize its  imi^ortance  in  the  controversy  at  bar. 
Section  3  of  the  agreement  states : 
I  ^^ Lessor  further  demises  and  lets  unto  Lessee 

the  use,  in  common  with  others  authorized  so  to 
do  and  on  the  same  terms  and  conditions  as  apply 
to  others,  of  any  and  all  general  facilities,  im- 
j  provements,  equipment  and  services  which  have 
been  or  may  hereafter  he  provided  at  said  San 
Francisco  Municipal  Airport,  including,  but  with- 
out limitation,  the  landing  field,  runways,  aprons, 
taxi-ways,  sewerage  and  water  facilities,  marker 
and  surface  lights,  floodlights,  landing  lights, 
signals,  beacons,  aids,  control  tower,  and  other 
conveniences  for  loading,  flying,  landings,  and 
takeoff s;  and  the  causeways,  docks,  wharves  and 
approaches  thereto,  jDarking  areas,  roads,  streets, 
bridges,  spur  tracks,  and  other  facilities  and  ap- 
purtenances of  said  Airport,  for  the  Lessee,  its 
employees,  passengers,  guests,  vendors  and  con- 


tractors,  patrons,  and  invitees,  which  use,  with- 
out limiting  the  generality  thereof,  shall  include 
(all  of  said  facilities  to  be  used  and  occupied  in 
accordance  with  the  rules  and  regulations  of  said 
Airport)  :" 

TWA  refuses  to  recognize  the  significance  of  the 
conditions  of  Section  3  of  the  agreement. 

Twelve  (12)  airline  carriers,  as  well  as  non-sched- 
uled airlines  and  privately  owned  planes,  are  usin§ 
the  common  use  facilities  (Tr.  373;  360,  361)  at  th( 
San  Francisco  International  Airport  under  the  sched- 
ule of  rates  and  charges  of  1951,  with  the  exceptioi' 
of  TWA  and  United  Air  Lines  (the  United  case  h 
also  being  contested  in  the  District  Court).  Paying i 
for  the  common  use  facilities  under  the  rates  anci 
charges  promulgated  by  the  Public  Utilities  Commisi 
sion  is  recognized  by  the  airline  carriers  (other  thaiii 
TWA  and  United)  as  well  as  non-scheduled  airlineJ 
and  privately  owned  planes. 

TWA  assumes  the  position  that  it  is  entitled  t* 
preferential  treatment  and  that  it  is  not  subject  tt| 
the  rates  and   charges  duly  enacted  by  the  Publilj 
Utilities  Commission  and  the  Board  of  Supervisori| 
that  became  effective  January  1,  1951,  because  of  th'^ 

agreement  of  1942. 

I 
The  City,  on  the  other  hand,  states  that  in  the  opij 

eration  of  the  airport  it  is  conducting  a  public  utilit;i| 

and  that  all  air  carriers  must  be  treated  alike  in  tht| 

payment  of  rates  and  charges  for  the  use  of  the  comij 

mon,  use  facilities. 


Further,  the  City  maintains  that,  regardless  of  a 
I  purported  special  contract,  all  airline  carriers  are  en- 
!  titled  to  equal  and  non-discriminatory  rates  for  com- 
Imon  use  facilities.  An  unfair  preference  in  the  fixa- 
;tion  of  rates  would  exist  if  one  airline  carrier  could 
say  to  its  next  door  competitor,  ''Our  rates  for  com- 
mon use  facilities  are  different  (lower)  from  those 
imposed  upon  your  operation." 

Upon  the  face,  such  practice  is  at  variance  from 
the  fundamental  rule  applicable  to  public  utilities. 
iThat  rule  is  that  consumers  must  be  treated  alike, 
;and  any  transaction  creative  of  discrimination  or  de- 
sign to  place  consumers  upon  an  unequal  footing  is 
stamped  as  void. 


QUESTIONS  PRESENTED. 

i  The  City  feels  that  the  District  Court  simplified 
the  questions  to  be  considered  by  this  Honorable 
Court.  The  City  accepts  the  District  Court's  opinion 
and  relies  upon  its  conclusions  and  the  judgment  ren- 
dered in  the  instant  matter.  (The  District  Court's 
opinion.  Trans  World  Airlines  vs.  City  and  County 
')f  San  Francisco,  119  F.  Supp.  516,  is  printed  in  the 
Appendix  to  this  brief.) 

Summarized,  the  issues  arc  reduced  to  the  follow- 
ing propositions : 

I  (1)  The  operation  of  common  use  facilities  at  the 
airport  is  a  public  utility  business. 

j  (2)  The  Public  Utilities  Commission  of  the  City 
md  County  of  San  Francisco  is  the  rate  fixing  body 
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and  its  rate  fixing  power  is  fully  equivalent  in  legal 
effect  to  the  exercise  of  such  power  by  any  rate  fixing 
body. 

(3)  The  law  does  not  permit  departure  from  this 
regular  schedule  of  rates  and  charges  by  either  pre- 
vious or  subsequent  contract. 

(4)  The  terms  of  the  TWA  agreement  are  such 
as  to  subject  rates  and  charges  for  common  use  fa- 
cilities to  the  general  schedule  of  rates  and  charges 
in  effect  at  the  airport. 


ARGUMENT. 

I. 

THE  OPERATION  OF  COIMMON  USE  FACILITIES 
IS  A  PUBLIC  UTILITY  BUSINESS. 

In  the  total  design  of  the  airport,  common  use  fa-; 
cilities  are  installed,  which  are  available  in  the  opera-n 
tion  of  all  aircraft.  These  are  the  runways,  where 
airplanes  land  and  take  off;  the  loading  aprons  o]*, 
ramps,  where  passengers  and  cargo  are  taken  on  ano 
discharged;  and  the  taxiways,  which  connect  the  run^ij 
ways  with  the  loading  aprons  or  ramps;  the  lightinji 
system,  and  the  public  address  system  (Tr.  359,  360)  J 
The  right  of  TWA  to  utilize  the  facilities  just  mem 
tioned  is  set  forth  in  Section  3  of  the  Lease  ''in  comr 
mon  with  others  authorized  so  to  do  and  on  the  samtt 
terms  cmd  conditions  as  apply  to  others/' 

In  Section  IV  of  this  brief,  we  point  to  the  precisu 
language  of  the  TWA  lease  disclosing  the  absence  o: 


intent  to  "freeze"  the  charges  for  these  common  use 
facilities.  Conceding,  however,  for  the  purpose  of 
present  argument,  that  there  was  such  intent,  the  law 
is  clear  that  the  attempt  to  "freeze"  the  charges  is 
void. 

Mindful  of  the  force  of  this  broad  principle  of 
public  utilities  law  —  that  all  customers  must  be 
treated  alike — the  main  endeavor  of  TWA  is  to  negate 
the  presence  of  a  public  utility  function.  This  is 
easily  met. 

k.    Charter  Provisions  Establish  Airport  as  Public  Utility. 
'    Section  120  of  the  Charter  of  the  City  and  County 
of  San  Francisco  creates  a  public  utilities  commission 
in  the  municipal  government  of  the  City  and  County 

of  San  Francisco. 

i 

I    Section  121  of  the  Charter  i^rovides  in  part  that: 

"The   public   utilities    commission   shall   have 

charge  of  the  construction,  management,  super- 

i  vision,  maintenance,  extension,  operation  and 
control  of  all  public  utilities  and  other  proper- 
ties used,  owned,  acquired,  leased  or  constructed 
by  the  city  and  county,  inclttding  airports,  for  the 
purpose  of  supplying  any  public  utility  service 
to  the  city  and  county  and  its  inhabitants,  to  ter- 
ritory outside  the  limits  of  the  city  and  county, 
and  to  the  inhabitants  thereof." 

I  Section  122  of  the  Charter  enacts  that  utilities 
therein  named,  among  which  is  the  airport,  "shall 
each  be  designated  as  a  department  under  the  com- 
mission." 
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Section  125  of  the  Charter  provides,  in  part : 

''The  public  utilities  commission  shall  have  ju- 
risdiction over  the  airport  now  being  conducted 
by  the  City  and  County  of  San  Francisco,  ..." 

The  airport  being  conducted  at  the  time  of  the< 
adoption  of  the  present  San  Francisco  Charter,  go- 
ing into  e:ffect  January  8,  1932,  is  the  present  San^ 
Francisco     International    Airport.      As    heretofore 
pointed  out,  this  airport  was  started  in  the  year  1926. 
There  can  be  no  doubt,  therefore,  that  the  airport  has ; 
been  designated  as  a  j^ublic  utility  by  Charter. 

Even  in  the  absence  of  such  Charter  provision  theii 
ordinary  rule  of  law  is  that  the  operation  of  an  air-r 
port  is  the  operation  of  a  public  utility.  This  will! 
amply  be  demonstrated  in  the  authorities  to  follow.  \' 

B.    Number  of  Patrons  Does  Not  Determine  Public  Utility. 

Since  the  activity  at  the  airport  is  in  the  public 
utility  field,  it  follows  that  the  customers,  in  patron- 
age of  that  utility,  must  be  the  airlines  themselves — 
twelve  scheduled  airlines,  non-scheduled  or  irregulars 
airlines,    and   owners    of   private   planes    (Tr.    373;  I 
360-361). 

From  the  scope  of  operations,  a  public  utility  mayi 
be  limited  in  the  number  of  persons  who  are  entitled 
to  be  served.  From  the  nature  of  the  service  ren-i 
dered,  the  persons  who  are  in  a  position  to  require i 
the  same  may  be  few  in  number. 

As  stated  in  Terminal  Taxicah  Company  v.  Kwrdz< 
(1916),  241  U.  S.  252,  60  L.  Ed.  984,  the  Court  a,U 
page  253  stated  as  follows: 
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''The  next  item  of  the  plaintiff's  business,  con- 
stitutinc^  al)()iit  a  quarter,  is  under  contracts  with 
hotels  by  which  it  agrees  to  furnish  enough  taxi- 
cabs  and  automobiles  within  certain  hours  reason- 
ably to  meet  the  needs  of  the  hotel,  receiving  the 
exclusive  right  to  solicit  in  and  about  the  hotel, 
but  limiting  its  service  to  guests  of  the  hotel. 
We  do  not  perceive  that  this  limitation  removes 
the  public  character  of  the  service,  or  takes  it 
out  of  the  definition  in  the  act.  No  carrier  serves 
all  the  public.  His  customers  are  limited  by 
place,  requirements,  ability  to  pay,  and  other 
facts.  ..." 

The  persons  using  the  service  may  be  few  in  num- 
ber (Camp  Rincon  Resort  Company  v.  Eshleman 
1(1916),  172  €al.  561,  185  P.  186).  Indeed,  the  fact 
that  only  one  person  uses  the  service  rendered  does 
not  control  the  question.  In  Ford  Hydro-Electric 
fJompany  v.  Totvn  of  Aurora  (1932),  240  N.W.  418, 
206  Wis.  316,  the  Court  stated  as  follows  at  page  420 : 
j  "It  is  next  contended  that  the  mere  fact  that 

a  plant  has  only  one  customer  or  a  few  customers 
does  not  prevent  it  from  being  a  public  utility, 
provided  the  plant  is  built  and  operated  for  fur- 
nishing power  to  the  public  generally.  To  this 
proposition  Cawker  v.  Meyer,  147  Wis.  320,  133 
N.  W.  157,  158,  37  L.  R.  A.  (N.  S.)  510,  is  cited. 
.  .  .  The  court  says:  'The  use  to  which  the  plant, 
equipment,  or  some  portion  thereof  is  put  must 
j  be  for  the  public,  in  order  to  constitute  it  a  public 
utility.'  It  is  stated,  however,  that  'whether  or 
not  the  use  is  for  the  public  does  not  necessarily 
depend  upon  the  number  of  consumers ;  for  there 
may  be  only  one,  and  yet  the  use  be  for  the  pub- 
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lie,  as  where  a  plant  is  built  and  operated  for 
furnishing  power  to  the  public  generally,  but  for 
a  time  finds  one  consumer  who  uses  it  all.  If 
the  product  of  the  plant  is  intended  for  and  open 
to  the  use  of  all  the  members  of  the  public  who 
may  require  it,  to  the  extent  of  its  capacity,  the 
fact  that  only  one  or  two  thereof  consume  the 
entire  product  renders  the  plant  none  the  less  a. 
public  utility.' 

This  case  furnishes  the  test  to  be  applied  ini 
ascertaining  whether  plaintiff  was  a  public  utility. 
The  fact  that  it  serves  a  single  customer  is  not 
determinative.    The  question  is  whether  the  plant 
is  built  and  operated  to  furnish  power  to  the  ■ 
public  generally.     If  it  is,  then  the  fact  that  iti 
has  presently  only  a  single  customer  will  not  pre- 
vent it  from  being  a  public  utility." 

The  factor,  as  far  as  the  public  is  concerned,  which  i| 
determines  whether  an  agency  is  a  public  utility,  isi 
whether  all  persons,  many  or  few,  corporate  or  in-i 
dividual,  who,  from  the  nature  of  the  service  rsTiri 
dered  are  in  a  position  to  require  it,  have  the  right  i 
to  be  supplied  with  the  service  on  equal  terms  (Allen 
V.  R.  R.  Commission  (1918),  179  Cal.  68,  88,  175  Pi 
466). 

TWA  co-mingles  so  many  argumentative  points  un-fi 
der  specific  topics  that  it  is  difficult  to  follow  the  con-i 
fused  reasoning  employed  in  its  endeavor  to  avoidi 
the  fundamental  issue  at  bar. 

Illustration  of  the  confused  reasoning  employed  byi 
TWA  is  contained  in  Argmnent  II,  page  44  of  its^ 
brief,  we  quote: 
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^'The  airport's  X)rimary  public  is  not  a  dozen 
airlines,  but  is  the  air-traveling  public — 2,500,000 
air  passengers  in  and  out  of  San  Francisco  in 
1952  (Tr.  374).  The  charges  of  the  scheduled 
airlines  are  regulated  by  the  Public  Utilities 
Commission  of  California  as  to  intrastate  traffic 
and  by  the  Federal  Civil  Aeronautics  Board  as 
to  interstate  traffic  {People  v.  Western  Air  Lines, 
Inc.  (1954),  42  Cal.  2d  621,  268  P.  2d  723;  49 
U.S.C.  642)." 

The  city  has  heretofore  shown  that  the  operation 
of  a  utility  is  not  measured  by  numbers  of  patrons, 
I  but  rather  that  the  utility  is  available  to  all  users 
I  upon  a  non-discriminatory  basis.  One  patron  or 
jmany  may  be  entitled  to  the  right  to  be  serviced  by 
ithe  utility. 

TWA's  assertion  that  the  city's  primary  public  are 
the  2,500,000  air  passengers  in  and  out  of  San  Fran- 
; Cisco  is  fallacious.  On  page  7  of  TWA's  brief,  TWA 
contradicts  itself  by  stating  that  the  2,500,000  people 
jWere  airline  passengers.  In  other  v^ords,  this  huge 
number  of  patrons  belong  to  the  common  air  carriers 
and  were  to  be  serviced  by  them.  TWA  would  have 
the  Court  believe  that  the  city  was  the  '^  utility  car- 
rier" of  these  2,500,000  passengers  in  1952.  Then, 
TWA  states  that  under  People  v.  Western  Airlines 
Inc.  (1954)  42  Cal.  2d  621,  268  P.  2d  723,  49  U.S.C. 
642,  the  power  to  regulate  passenger  fares  in  intra- 
!  state  traffic  is  regulated  by  the  Public  Utilities  Com- 
mission of  the  State  of  California. 

At  no  time,  throughout  this  proceeding,  has  the 
city  stated  a  right  to  regulate  fares  of  air  passengers. 
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It  has  and  does  recognize  the  air  passengers  as 
patrons  of  the  air  carriers  in  international,  national 
and  intra-state  traffic  that  the  fares  for  such  passen- 
gers are  set  by  either  the  California  Commission  or 
the  Civil  Aeronautics  Board. 

The  City  has  nothing  to  do  with  any  passenger  of  any 
carrier.   It  does  not  operate  or  manage  the  airplanes, 
ticket  counters,  or  baggage,  issue  transportation  ac- 
commodations, engage  or  manage  carrier  personnel,! 
or  any  feature  of  air  transportation.     On  the  other  i 
hand,  the  City  owns,  maintains,  regulates  and  man- 
ages an  airport  for  all  air  carriers  to  land  and  take* 
off  with  passengers  Avho  have  employed  the  carriers; 
to  transport  them  to  a  given  destination.     The  City 
cannot  discriminate  as  to  the  air  carriers  which  can> 
land  and  take  off  from  its  airport.     The  airport  isi 
open  to  all  air  carriers  on  a  non-discriminatory  basis.!: 

C.    Court  Decisions  Uniformly  Declare  Operation  of  Airport  tot 
Be  a  Public  Utility  Activity. 

In  every  case  in  which  the  question  has  been  pre- 
sented, the  Courts  have  held  that  a  municipal  airport 
is  a  public  utility. 

State  ex.  rel.  City  of  Lincoln  v.  Johyison  (1928), 

117  Neb.  301,  220  N.  W.  273,  274; 
State  V.  Jackson  (1929),  121  Ohio  St.  186,  167!i 

N.  E.  396; 
Price  V.   Storms,   et   al.,  Board   of   Trustees^ 
Town  of  Okemah  (1942),  191  Okla.  410,  1301: 
Pac.  2d  523; 
Jones  V.  Keck   (1946),  74  Ohio  App.  549,  74?, 
N.  E.  2d  644,  646; 
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City  of  Toledo  v.  Jenkins  (1944),  143  Ohio  St. 

141,  54  N.  E.  2d  656; 
State    V.    Board    of    (bounty    Commissioners 

(1947),  149  Ohio  St.  583,  79  N.  E.  2(1  698, 

703. 

In  State  v.  Jackson,  supra  (an  action  to  compel  the 
City  of  Canton,  Ohio,  to  submit  to  referendum  an  or- 
dinance authorizing  city  officials  to  purchase  land  as 
site  for  airport)  the  Court,  at  page  396,  stated  as 
follows : 

''Manifestly  no  argument  is  necessary  to  show 
that  a  landing  field  for  aircraft  is  a  public  utility. 
If  it  were  not  a  public  utility,  the  Legislature 
would  have  no  power  to  make  provision  for  pur- 
chase and  condemnation  of  lands  for  such  pur- 
poses. It  being  a  public  utility,  the  question  of 
the  right  to  a  referendiun  has  already  been  set- 
tled by  this  court  in  State  ex  rel.  Diehl,  Jr.  v. 
Abele,  119  Ohio  St.  210,  162  N.E.  807,  decided 
June  20,  1928." 

I    In  Jones  v.  Keck,  supra,  the  Court,  at  page  646, 

stated  as  follows: 

"Section  3939,  General  Code,  gives  a  municipal 
corporation  the  right  to  acquire,  construct,  main- 
tain and  operate  airports  and  landing  fields.  Such 
airports  and  landing  fields  are  of  the  character 
of  public  utilities  and  all  laws  applicable  to  mu- 
nicipally owned  utilities  are  applicable  to  such 
airports  and  landing  fields.     State  ex  rel.  Chan- 

!        dler  V.  Jackson,  121  Ohio  St.  186,  167  N.E.  396." 

I    In  State  ex  rel.  City  of  Lincoln  v.  Johnson,  siipi'a, 
the  Court,  at  page  274,  stated  as  follows : 
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**In  a  sense  the  Home  Rule  Charter  is  the  con- 
stitution of  the  city.    It  is  a  frame  of  municipal 
government  and  is  intended  to  be  more  perma- 
nent in  its  nature  than  an  ordinary  statute.    In 
general  features,  it  is  in  a  form  to  meet  changing 
conditions  as  they  arise.     An  equipped  aviation  - 
field  in  or  near  the  city  is  a  means  of  making 
aerial  service  available  to  passengers.    The  serv- 
ice   includes    the    transportation    of    mail    and 
freight.    The  field  is  furnished  for  a  public  pur- 
pose for  which  taxes  may  be  imposed  in  the  ex- 
ercise of  governmental  power.     In  this  view  of  I 
the  questions  raised  by  the  auditor,  an  equipped 
municipal  aviation  field  is  both  a  'public  service 
property'  and  a  'public  utility'  within  the  mean-i 
ing  of  the  Home  Rule  Charter  which  authorizes' 
municipal  bonds  upon  a  majority  vote." 


In  City  of  Toledo  v.  Jenkins,  supra,  the  Court,  ati 
page  663,  stated  as  follows: 

''Section  3939,   G-eneral  Code,  provides,  inters 
alia : 

'Each    municipal    corporation    in   addition  to  I 
other  powers  conferred  by  law  shall  have  power  :f 


*  *  * 


'  (22)  to  purchase,  lease  or  condemn  land  and/ 1 
or  air  rights  necessary  for  landing  fields,  either- 
within  or  without  the  limits  of  a  mimicipality, 
for   aircraft    and   transportation   terminals   and 
uses  associated  therewith  or  incident  thereto,  *  *  * 
and  to  improve  and  equip  the  same  with  struc-( 
tures   necessary   or   appropriate   for   such   pur-i 
poses.' 

The  statutory  provisions  confer  upon  the  mu- 
nicipal corporation  power  to  own  or  lease  and 
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operate  landing  fields  and  improve  them  with 
nmways,  buildings  or  other  structures,  so  as  to 
make  them  fully  equipped  aircraft  and  transpor- 
tation terminals.  As  an  airport  of  that  character 
is  a  public  utility  (State  ex  rel.  Chandler  v. 
Jackson,  121  Ohio  St.  186,  167  N.E.  396),  the 
Toledo  Municipal  Airport  was  and  is  a  complete 
public  utility  unit." 

In  Price  v.  Storms,  supra  (in  which  Court  denied 
injunction  against  sale  of  lands  for  bonds  to  acquire 
land  upon  which  to  locate  a  municipal  airport),  the 
Court,  at  page  525,  stated  as  follows: 

''In  State  ex  rel.  City  of  Lincoln  v.  Johnson, 
State  Auditor,  117  Neb.  301,  220  N.W.  273,  it  is 
held  that  an  equipped  municipal  aviation  field  is 
f  both  a  public  service  property  and  a  public  utility 
and  the  establishment  of  such  a  field  is  a  govern- 
mental purpose  for  which  bonds  may  be  voted 
and  taxes  levied  and  collected.  Plaintiffs  cite  no 
case  from  a  court  of  last  resort  holding  that  an 
airport  is  not  a  public  utility  and  we  have  found 
none.  It  is  a  matter  of  conmion  knowledge  that 
mmiicipally  owned  airports  are  now  being  oper- 
ated throughout  our  coimtry." 
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II. 

THE  PUBLIC  UTILITIES  COMMISSION  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  IS  THE  RATE  FIXING  BODY 
AND  ITS  RATE  FIXING  POWER  IS  FULLY  EQUIVALENT  IN 
LEGAL  EFFECT  TO  THE  EXERCISE  OF  SUCH  POWER  BY 
ANY  RATE  FIXING  BODY. 

A.    Municipality  Has  Power  to  Fix  Rates  for  Municipally  Owned  - 
Utilities. 

In  California  a  municipality  has  the  power  to  fix 
rates  and  charges  of  mimicipally-owned  utilities. 

Durant  v.  City  of  Beverly  Hills  (1940),  39  Cal.  ■ 

App.  2d  133,  102  Pac.  2d  759; 
Jochimsen  v.  City  of  Los  Angeles  (1921),  54 

Cal.  App.  715,  202  Pac.  902; 
Bowles  V.  City  and  County  of  San  Francisco 

(1946),  64  Fed.  Supp.  609; 
City    of    Pasadena    v.    Railroad    Commission 

(1920),  183  Cal.  526,  192  Pac.  25. 

The  Court,  in  Durant  v.  City  of  Beverly  Hills,  at» 
page  137,  stated  as  follows: 

'^The   power   of   the   city   to   fix   rates   to  be* 
charged  those  customers  residing  within  its  boun- 1 
daries  is  incidental  to  the  power  to  'establish  andi* 
operate'  public  utility  systems  conferred  by  sec- 
tion 19  of  article  XI  of  the  Constitution.     Thisi 
power  to  fix  the  charges  for  service  by  the  mu-' 
nicipality  when  operating  a  municipally  owned 
public  utility  is  not  controlled  by  section  23  of 
article  XII  of  the  Constitution.     (City  of  Pasa-tj 
dena  v.  Railroad  Com.,  183  Cal.  526,  534  [192  Pac.  ■ 
25,  10  A.L.R.  1425] ;  Jochimsen  v.  Los  Angeles,  , 
54  Cal.  App.  715,  716  [202  Pac.  902].)    The  pow-^ 
er  of  the  city  to  furnish  services  to  inhabitants ij 
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outside  its  boundaries  is  a  jjart  of  the  constitu- 
tional grant  found  in  section  19  of  article  XI, 
wherein  the  city  is  authorized  to  establish  and 
operate  the  utility;  and  since  the  operation  of 
the  system  in  the  outside  territory  is  but  inciden- 
tal to  the  main  purpose  of  service  to  the  inhabi- 
tants of  the  city,  it  follows  as  of  course  that  the 
municij^al  authorities  enjoy  the  same  right  to  fix 
the  charges  to  be  paid  by  those  served  in  the  out- 
side territory  as  it  has  to  fix  those  charged  its 
own  inhabitants." 

Section  130  of  the  Charter  of  the  City  and  County 
of  San  Francisco  provides  in  part  as  follows: 

''The  commission  shall  have  power  to  fix, 
change  and  adjust  rates,  charges  or  fares  for  the 
furnishing  of  service  by  any  utility  under  its 
jurisdiction,  and  to  collect  by  appropriate  means 
all  amounts  due  for  said  service,  and  to  discon- 
tinue service  to  delinquent  consumers  and  to 
settle  and  adjust  claims  arising  out  of  the  opera- 
tion of  any  said  utilities. 

i  Rates  may  be  fixed  at  varying  scales  for  dif- 

ferent classes  of  service  or  consmners.  The  com- 
mission may  provide  for  the  rendition  of  utility 
service  outside  the  limits  of  the  city  and  county 
and  the  rates  to  be  charged  therefor  which  may 
include  proportionate  compensation  for  interest 
during  the  construction  of  the  utility  rendering 
such  service." 

Section  130  of  the  Charter  of  the  City  and  County 
of  San  Francisco  provides,  then,  that  the  Public 
Utilities  Commission,  subject  to  the  Board  of  Super- 
visors, is  empowered  to  establish  rates  and  charges 
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for  furnishing  of  public  utilities  service  at  the  Air- 
port, as  well  as  the  rates  and  charges  of  other  utili- 
ties under  its  jurisdiction.  Section  130  further  pro- 
vides that  the  Board  of  Supervisors  has  the  duty  to 
approve  or  disapprove;  and,  in  some  instances,  its 
non-action  for  thirty  days  operates  as  a  validation  of 
the  rates  determined  upon  by  the  Commission. 

No  confusion  should  arise  by  reason  of  the  coinci- 
dence that  the  rate-fixing  body  in  this  instance  hap- 
pens to  be  the  Public  Utilities  Commission,  also  hav- 
ing jurisdiction  over  the  utility  itself.  In  the  exer- 
cise of  its  rate-fixing  power,  the  Public  Utilities  Com- , 
mission  of  the  City  and  County  of  San  Francisco  is 
acting  as  a  public  rate-fixing  body  even  though  it  is 
at  the  same  time  engaged  in  a  function  as  the  oper-' 
ator  of  the  utility.     This  was  aptly  said  in 

Connett  v.  City  of  Jerseyville  (CCA.  7,  1940),) 
110  Fed.  2d  1015,  1019  (par.  (5)  ). 
"...  the  governing  body  of  a  municipality,  wheni 
fixing  utility  rates  or  charges,  is  performing  a 
public  function  of  the  municipality  and  acting 
as  a  rate  making  body  as  distinguished  from  its 
private  function  as  owner  and  operator  of  thei 
utility." 

In  Polk  V.  City  of  Los  Angeles  (1945),  26  Cal.  2d 
519,  539,  150  Pac.  2d  931,  our  Supreme  Court  states  ic 
''The  present  Railroad  Commission  was  cre-'( 
ated  by  an  amendment  to  the  Constitution  on  Oc- ' 
tober    10,    1911    (Cal.    Const.,    Art.    XII    §22). 
Thereafter  it  was  held  that  the  powers  conferredi' 
on  the  commission  did  not  extend  to  the  regula- 
tion of  utilities  operated  by  municipalities;  that^. 
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its  power  of  regulation  was  limited  to  privately 
operated  public  utilities;  and  that  the  legisla- 
ture could  not  extend  that  power  to  embrace  mu- 
nicipally operated  utilities." 

43  Am.  Jur.  624,  625,  §83,  states: 

''The  function  of  rate  making  is  purely  legisla- 
tive in  character,  whether  it  is  exercised  directly 
by  the  legislature  itself  by  the  enacting  of  a  law 
fixing  rates  or  by  the  granting  of  a  charter  where- 
in the  rates  are  regulated,  or  is  exercised  by  some 
subordinate  administrative  or  municipal  body  to 
whom  the  power  of  fixing  rates  has  been  dele- 
gated; in  any  of  such  cases,  the  completed  act 
derives  its  authority  from  the  legislature  and 
must  be  regarded  as  an  exercise  of  the  legislative 
power." 

McQuillin  Mun.  Corp.,  3rd  Edition,  Vol.  12,  p.  689 : 
"Otherwise  stated,  where  the  municipality  owns 
its  plant,  the  rates  for  water,  light  or  any  other 
product,  furnished  by  it  must  be  fair,  reasonable 
and  just,  uniform  and  nondiscriminatory.  The 
same  rules  enforced  against  public  ser^dce  cor- 
porations in  these  respects,  as  herein  already 
stated,  are  applied  with  full  force  to  the  munic- 
ipality." 

B.    No  Change  in  Rule  When  Municipality  Operates  in  Proprie- 
tary Capacity. 

Stress  is  laid,  in  TWA's  brief,  upon  the  fact  that 
the  City  and  County  in  the  operation  of  the  airport 
acts  in  a  proprietary  as  distinguished  from  a  govern- 
mental capacity.  As  far  as  the  principles  of  public 
utility  law  are  concerned,  this  fact  is  immaterial. 

Insh  V.  Halm  (1929),  208  Cal.  339,  281  P.  385. 
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In  that  case  the  Court,  at  page  344,  stated  as  fol- 
lows: 

''It  is  now  generally  accepted  that  when  a  mu- 
nicipality, lawfully  so  empowered,  undertakes  to 
furnish,  to  its  inhabitants  who  will  pay  therefor, 
the   utilities   and  facilities   of  urban  life,   it  is^ 
thereby  performing  a  municipal  and  public  func- 
tion.    (See  Pasadena  v.   Chamberlain,  204  Cal. 
653  [269  Pac.  630] ;    In  re  Orosi  Public  Utility 
Dist.,  196  Cal.  43   [235  Pac.  1004].)     The  fact 
that  the  function  is  not  governmental  is  imma- 
terial.    It  may  be  proprietary  and  still  be  pub- 
lic.    The  distinction  between  the   governmental 
and  proprietary  functions  was  never  made  for- 
the  purpose   of   adding   to   or   detracting   fromii 
either  as  a  public  function,  but  for  the  purpose 
of  determining  the  liability  of  the  municipality  .| 
in  tort.     (City  of  Pasadena  v.  Railroad  Commis- 
sion, 183  Cal.  526,  530   [10  A.  L.  R.  1425,  192) 
Pac.  25].)" 

C.    Municipality  Has  Extraterritorial  Power  to  Fix  Rates  andi 
Charges. 

Section  19,  Article  XI,  of  the  Constitution  of  thei 
State  of  California  provides: 

"Section  19.  Any  municipal  corporation  mayi' 
establish  and  operate  public  works  for  supplying i 
its  inhabitants  with  light,  water,  power,  heat,ii 
transportation,  telephone  service  or  other  meansd 
of  communication.  Such  works  may  be  acquired 
by  original  construction  or  by  the  purchase  of  | 
existing  works,  including  their  franchises,  or 
both.  Persons  or  corporations  may  establish  a/ndi 
operate  works  for  supplying  the  inhabitants  with! 
such  services  upon  such  conditions  and  underi 
such  regulations  as  the  municipality  may  prer' 
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scribe  under  its  organic  law,  on  cmulition  that 
the  municipal  government  shall  have  the  right  to 
regulate  the  charges  thereof.  A  municipal  cor- 
poration may  furnish  such  services  to  inhabitants 
outside  its  boundaries ;  provided,  that  it  shall  not 
furnish  any  service  to  the  inhabitants  of  any- 
other  municipality  owning  or  operating  works 
supplying  the  same  service  to  such  inhabitants, 
without  the  consent  of  such  other  municipality, 
expressed  by  ordinance.  (Amendment  adopted 
October  10,  1911.)" 

[See  quotation  from  Durant  v.  City  of  Beverly  Hills 
jn  Section  A  above  construing  Section  19,  Article  XI 
)f  the  Constitution  of  the  State  of  California.) 

Further,  Section  130  of  the  Charter  of  the  City  and 
ounty  of  San  Francisco  expressly  grants  to  the  Pub- 
'fc  Utilities  Commission  the  right  to  provide  for  ren- 
[ition  of  utility  service  outside  the  limits  of  the  City 
md  County  and  to  prescribe  rates  to  be  charged 
herefor. 

Further,  it  has  been  held  that  ordinances  for  the 
peration  of  an  airport  ov^nied  by  the  City  in  terri- 
pry  outside  the  limits  of  the  City  are  valid. 

Ebrite  v.  Crawford  (1932),  215  Cal.  724, 
therein  the  Court  stated  as  follows  at  page  729: 
^'And  it  requires  no  great  meditation  to  realize 
how  strange  an  anomaly  it  would  be  to  say  that 
the  city  might  own  an  airport  adjoining  its  boun- 
daries and  yet  be  without  the  power  to  regulate 
the  manner  of  its  use.  For  other  statements  of 
the  right  of  the  city  to  exercise  extraterritorial 
jurisdiction  when  necessary  to  the  x^roper  con- 
duct of  its  affairs  see  Mulville  v.  City  of  San 
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Diego,  183  Cal.  734  (192  Pac.  702) ;  18  Cal.  Jur. 
803;  and  Case  Note  to  Brown  v.  Cle  Eliun,  55 
A.  L.  R.,  pp.  1175-1186." 


III. 

THE  LAW  DOES  NOT  PERMIT  DEPARTURE  FROM  SCHEDULE 
OF  RATES  AND  CHARGES  BY  EITHER  PREVIOUS  OR  SUB- 
SEQUENT CONTRACT. 

A,  Fixation  of  Rates  by  a  Legislative  Body  Supersedes  the 
Terms  of  a  Contract. 

Clearly,  in  affording  these  common  use  facilities, 
the  City  is  engaged  in  a  public  utility  function.  A 
review  of  principles  of  law  governing  public  utilities 
discloses  that  a  rate  for  public  utility  service  cannot 
be  "frozen." 

A  contract  of  this  type  is  entirely  valid,  when  ex- 
ecuted, in  the  absence  of  rate  regulation.     But  th(' 
parties  must  be  taken  to  have  executed  such  contradi 
in  contemplation  of  the  binding  effect  of  rate  regulalj 
tion  thereafter. 

The  decisions  next  mentioned  fully  support  th(' 
conclusion  that,  with  reference  to  common  use  facilii, 
ties,  the  general  schedule  applicable  to  all  must,  as  <'•! 
matter  of  law,  be  applied  to  this  contract. 

Pinney  and  Boyle  Compcmy  v.  Los  Angeles  G<it\ 
Etc.  Corp.  (1914),  168  Cal.  12,  18,  141  Pad 
620,  Ann.  Cas.  1915  D  471,  L.R.A.  1915  C  282K 

This  was  a  suit  to  enforce  the  terms  of  a  contracul 
entered  into  between  plaintiff  and  defendant  whereb;- 
plaintiff  agreed  to  take  for  the  operation  of  its  mar 
chinery,  and  defendant  agreed  to  supply,  electricity) 
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for  that  purpose.  Defendant  was  engaged  as  a  public 
utility  in  the  supply  of  gas  and  electricity  to  the  in- 
habitants of  the  City  of  Los  Angeles.  While  this 
private  contract  between  the  parties  litigant  was  in 
existence,  and  as  the  law  then  permitted,  the  City  of 
Los  Angeles,  through  its  legislative  body,  regulated 
and  prescribed  the  rates  which  the  defendant  public 
service  corporation  was  jiermitted  to  charge  consum- 
ers. Apparently,  at  the  time  of  the  contract,  the  rate- 
fixing  power  had  not  been  exercised  by  the  munici- 
pality. 

The  Supreme  Court  held  that  the  fixation  of  rate 
'thus  adopted  controlled  over  the  terms  of  the  con- 
tract. The  Court  ruled  that  a  contract  of  such  a  na- 
ture must  necessarily  yield  to  a  subsecjuent  exercise 
|of  the  rate-fixing  power.  This  was  upon  the  groimd 
that  the  ];)arties  are  conclusively  deemed  to  have  con- 
;tracted  with  that  result  in  view.  On  this  subject, 
the  Court  said  (top  of  p.  18)  : 

"A  word  perhax)s  should  be  added  touching  the 
asserted  violation  of  the  provision  of  the  contract 
between  the  company  and  plaintiff  by  the  en- 
forcement of  the  terms  of  the  regulatory  ordi- 
nance. Upon  this  it  is  sufftcient  to  say  that  it 
will  be  conclusively  presumed  that  the  parties 
contracted  in  contemplation  of  the  power  of  the 
proper  board  or  tribunal  to  fix  rates  in  every  case 
I  where  such  power  exists  and  may  have  been 
thereafter  legally  exercised." 

Numerous  authorities,  including  those  of  the  United 
States  Supreme  Court,  are  cited  by  the  Court  in  sup- 
port of  the  text  just  quoted. 
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It  was  ar^ed  by  the  plaintiff  consumer  in  the  Los 
Angeles  Gas  Etc.  Corp.  case  that  the  legislative  body 
undertook  and  had  power  only  to  fix  maximum  rates 
to  be  charged  to  the  public  and  that,  therefore,  a  pri- 
vate contract  between  the  customer  and  the  utility 
fixing  a  lower  rate  remained  valid  and  enforceable. 
The  Supreme  Court's  answer  was  that  if  such  were 
to  be  the  ruling,  a  primary  purpose  of  rate  regula- 
tion would  be  thwarted — the  prevention  of  discrimi- 
nation among  consumers.  In  this  connection,  the 
Court  stated  (middle  of  p.  15)  : 

' '  The    untenableness    of   this   position,   however,  , 
must  become  apparent  when  a  moment's  consider-  - 
ation  is  given  to  the  fact  that  one  of  the  primary  v 
and  most  important  objects  to   be   attained  by  9 
rate  regulation  is  the  prevention  of  discrimina- 
tion.   It  must  be  quite  clear  that  to  hold  that  the 
rate-fixing  power  goes  no  farther  than  to  name 
an  amount  beyond  which  a  charge  may  not  be  t 
made  leaves  the  utmost  room  for  abuse  by  way) 
of  favoritism  and  discrimination  within  that  limit. 
It  is,  in  practical  effect,  a  denial  of  the  existence 
of  the  rate-fixing  power,  itself." 

A  holding,  identical  to  that  made  in  the  case  which  l| 
has  preceded,  appears  in 

Law  V.  Railroad  Commission  (1921),  184  Cal. 
737,  195  Pac.  423,  14  A.L.R.  249. 
In  that  case.  Law,  a  property-owner,  entered  into  a  n 
contract  for  the  supply  of  heat,  power  and  illumina- 
tion to  his  building.  Subsequent  to  the  contract,  the 
Railroad  Commission  made  an  order  directing  that 
all  steam-heat  consmners  be  charged  upon  a  schedule 
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of  rates  approved  in  that  order.  As  to  the  effect  of 
such  order  in  abrogating  rates  previously  fixed  by 
private  contract,  the  Supreme  Court  said  (p.  739, 
bottom)  : 

''There  is  no  longer  any  question  as  to  the 
pov^er  of  a  state  to  fix  rates  for  a  public  utility 
service  which  will  supersede  rates  for  such  sei-A- 
ice  previously  fixed  by  private  contract  between 
the  consimier  and  the  company.  It  has  been  con- 
clusively settled  that  the  interference  with  i)Ti- 
vate  contracts  by  the  state  regulation  of  rates  is 
but  a  legitimate  effect  of  a  valid  exercise  of  the 
police  power  which  neither  impairs  the  obligation 
of  a  contract  nor  deprives  of  property  without 
due  process  of  law.  (Atlantic  Coast  Line  Ry.  Co. 
V.  Goldsboro,  232  U.S.  548,  558  (58  L.Ed.  721,  34 
Sup.  Ct.  Rep.  364,  see,  also,  Rose's  U.S.  Notes)  ; 
Union  Dry  Goods  Co.  v.  Georgia  Public  Service 
Corp.,  248  U.S.  372  (9  A.L.R.  1420,  63  L.  Ed.  309, 
39  Sup.  Ct.  Rep.  117);  Southern  Pac.  Co.  v. 
Spring  Valley  Water  Co.,  173  Cal.  291  (L.R.A. 
1917E,  680,  159  Pac.  865)  ;  Limoneira  Co.  v.  Rail- 
road Com.,  174  Cal.  232  (162  Pac.  1033).)  It  is 
immaterial  that  petitioner's  contract  was  entered 
into  prior  to  the  enactment  of  the  present  Public 
Utilities  Act  and  the  amendment  thereto  by  which 
steam-heating  service  was  included  as  a  utility 
to  be  regulated.  If  the  service  contracted  for 
was  devoted  to  public  use  (Allen  v.  Railroad 
Com.,  179  Cal.  68  (8  A.L.R.  249,  175  Pac.  466)  ), 
the  contract  for  the  service  was  subject  to  the 
exercise  of  the  police  power  and,  the  state  having 
elected  to  confer  upon  the  commission  the  power 
to  prescribe  uniform  rates  for  the  service,  peti- 
tioner cannot   complain  if  the   exercise  of  this 
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power  results  in  the  practical  annulment  of  his 
private  contract  fixing  compensation  for  a  public 
service.  (Producers'  Transp.  Co.  v.  Railroad 
Com.,  251  U.S.  228  (64  L.Ed.  239,  40  Sup.  Ct. 
Rep.  131).)" 

In  Market  St.  By.  Co.  v.  Pacific  Gas  <£•  Electric  Co. 
(Dist.  Ct.  N.D.  Cal.,  1925),  6  Fed.  (2d)  633  (Appeal 
dismissed,  271  U.S.  691,  70  L.Ed.  1154),  both  utilities 
had  expressed  their  willingness  to  abide  by  the  terms 
of  a  contract  for  the  supply  of  electrical  energy.  The 
Pacific  Gas  &  Electric  Company  had  applied  to  the 
Commission,  then  known  as  the  Railroad  Commis- 
sion of  California,  for  an  increase  in  rates  but  ex- 
cluded from  its  petition  any  increase  with  this  par-] 
ticular  consumer.  The  Railroad  Commission,  of  itS' 
own  initiative,  provided  that  Market  Street  Railway 
Company  should  pay  the  increased  rate  which  the 
Comimission  granted.  Judge  Kerrigan,  in  upholding 
this  order  of  the  Commission,  ruled  (p.  635,  middle 
of  column  2)  : 

"The  courts  hold  that  all  contracts  relating  tc' 
public  service,  entered  into  between  the  corpora- 
tion operating  a  public  utility  and  the  private 
consumer,  contain  from  the  very  nature  of  theii 
subject-matter  an  implied  reservation  of  the  right 
of  the  state  to  lawfully  exercise  its  police  powen 
for  the  general  welfare,  and  that  there  is  no  im-tj 
pairment  of  the  obligations  of  contract  withirf' 
the  guaranties  of  the  state  or  federal  Constitu-ij 
tion,  even  though  said  contract  is  thereby  ren^J 
dered  partially  or  wholly  invalid."   (Citing  au->| 
thorities.) 


p 
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There  are  many  further  California  authorities  in 
accord. 

Sutter  Butte  Canal  Co.  v.  Railroad  Commission 
(1927),  202  Cal.  179,  259  P.  937  (Affirmed 
(1929)  in  United  States  Supreme  Court), 
279  U.S.  125,  73  L.Ed.  637; 
Annotation:  74  L.  Ed.  at  p.  305  (bottom)  (Cit- 
ing additional  California  cases.)  ; 
Annotation:  9  A.L.R.  1423. 

Decisions   of   the    Supreme    Court    of   the    United 
tates  are  in  accord. 

Midland  Realty  Co.  v.  Kansas  City  Power  and 
Ldght  Co.,  300  U.  S.  109,  81  L.  Ed.  540,  57  S. 
Ct.  345.  (Rehearing  denied  at  300  U.  S.  687.) 
81  L.  Ed.  888,  57  S.  Ct.  504; 
Union  Drygoods  Co.  v.  Georgia  Public  Service 
Corp.,  248  U.  S.  372,  63  L.  Ed.  309,  37  S.  Ct. 
117,  9  A.L.R.  1420. 

i  In  an  Annotation  in  74  L.  Ed.  234,  the  California 
and  Federal  cases  on  this  subject,  as  well  as  the  cases 
in  other  states,  are  exhaustively  reviewed.  The 
numerous  authorities  therein  jiresented  confirm  the 
conclusions:  (1)  that  public  regulation  of  utility 
rate  is  a  function  within  the  i)olice  power;  (2)  that 
exercise  of  the  police  power,  in  future  action,  cannot 
be  contracted  away;  (3)  that  every  contract  purport- 
ing to  fix  a  rate  between  utility  and  customer  must  be 
taken  to  contemplate  future  exercise  of  the  rate- 
fixing  power;  (4)  that,  consequently,  every  such  con- 
tract is  subject  to  exercise,  thereafter,  of  the  rate- 
fixing  power. 
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B.    Cases  Relied  on  in  Appellant's  Brief  to  Negative  This  Prin- 
ciple of  Public  Utility  Law  Not  Applicable. 

TWA  relies  upon  the  decision  in  St.  Cloud  Public 
Service  Company  v.  St.  Cloud  (1924),  265  U.  S.  352, 
to  support  its  contention  that  the  rates  and  charges 
established  by  the  Public  Utilities  Commission  of  the 
City  and  County  of  San  Francisco  for  common  use 
facilities  at  the  airport  are  invalid  insofar  as  TWA 
is  concerned. 

The  St.  Cloud  case  is  cited  by  TWA  as  authority 
for  the  position  that  the  City  has  either  the  power  to 
regulate  or  contract  concerning  rates  and  charges  for 
public  service.  The  circumstances  of  the  St.  Cloud 
case  do  not  apply  here  and  the  principle  of  public  > 
utility  law  that  rates  and  charges  supersede  contract 
provisions  should  control. 

It  is  true  that  in  the  St.  Cloud  case,  the  Supreme 
Court  of  the  United  States  held  that,  under  the  cir- 
cumstances of  that  case,  a  contract  of  the  City  of  St. 
Cloud  with  the  St.  Cloud  Public  Service  Company 
fixing  the  rate  for  sale  of  fuel  gas  to  inhabitants  of 
St.  Cloud  was  valid  and  the  company  was  prohibited 
from  petitioning  for  an  increase  in  the  rate. 

The  Supreme  Court  construed  provisions  of  Sec-' 
tion  4  of  the  St.  Cloud  Municipal  Charter  which  pro-<j 
vides,  in  part,  as  follows : 

''The  common  council  shall  have  full  power  by*, 
ordinance:  ...  to  pro^^de  for  and  control  the 
erection  and  operation  of  gas  works  (etc.) ;  tci 
grant  the  right  to  erect,  maintain  and  operate 
such  works  .  .  .;  provided,  .  .  .  that  the  commoD* 
council  shall  have  authority  to  regulate  and  pre^'i 
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scribe  the  fees  and  rates  and  charges  of  any  and 
all  companies  hereinbefore  mentioned.'^ 

The  Supreme  Court  stated  that  interpretations  of  the 
section  as  set  forth  in  decisions  of  the  Minnesota  Su- 
preme Court  would  control. 

TWA  quotes  an  identical  j^ortion  of  the  decision  in 
the  *S'^.  Cloud  case  both  on  p.  30  and  p.  35  of  its  brief. 
Immediately  preceding  the  quotation  from  the  case  as 
contained  in  the  TWA  brief,  the  Supreme  Court 
stated  as  follows  (p.  359)  : 

"It  is  true  that,  standing  alone,  this  proviso  in 
the  absence  of  any  state  decision  to  the  contrary, 
would,  under  the  construction  given  similar  lan- 
guage in  Hoine  Teleph.  Co.  v.  Los  Angeles,  211 
U.  S.  274,  53  L.  Ed.  183,  29  Sup.  Ct.  Rep.  50,  be 
regarded  as  conferring  authority  merely  to  ex- 
ercise the  governmental  power  of  regulating 
rates,  and  not  authority  to  enter  into  a  contract. 
In  that  case,  however,  it  was  pointed  out  that 
there  was  no  other  provision  of  the  charter  au- 
thorizing the  city  to  contract  as  to  rates  ..." 

The  omission  of  these  two  sentences  of  the  opinion 
in  the  TWA  brief  is  significant.  City  claims  that  the 
case  at  bar  falls  within  the  principles  set  forth  in 
Home  Telephone  Co.  v.  Los  Angeles  mentioned  in  the 
portion  of  the  opinion  above  quoted. 

The  only  reference  in  the  TWA  brief  to  the  case 
of  Home  Teleph.  Co.  v.  Los  Angeles  (1908),  211  U.  S. 
265,  53  L.  Ed.  176,  is  on  p.  37  of  its  brief  wherein  it 
is  stated  (p.  37)  : 

"In  R.R.  Common  v.  Los  Angeles  R.  Co.  (1929), 
280  U.S.  145,  151,  153,  and  in  Home  Telephone 
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Co.  V.  Los  Angeles  (1908),  211  U.  S.  265,  273,  the 
Supreme  Court  stated  the  same  rule  as  the  St. 
Cloud  case  and  other  eases  cited  above,  but  held 
that  imder  particular  California  statutes  the  city 
had  no  power  to  contract  as  to  street  railway 
rates  in  the  one  case  and  telephone  rates  in  thei 
other.  In  the  case  at  bar  the  contracting  author- 
ity of  the  City  is  clear." 

The  Home  Telephone  case  presented  a  factual  sit-i 
nation  where  the  Telephone  Company  resisted  thei 
right  of  the  City  of  Los  Angeles  to  fix  rates  by  ordi- 
nance under  admitted  powers  contained  in  the  Los 
Angeles  City  Charter  on  the  groimd  that  the  City  of 
Los  Angeles  had  made  a  previous  contract  with  thei 
company  covering  the  rate. 

The  Supreme  Court  of  the  United  States  upheldli 
the  powers  of  the  City  of  Los  Angeles  to  fix  rates  andij 
charges  by  ordinance.  I 

The  Supreme  Court  stated  as  follows  (p.  273) : 
' '  The  surrender  by  contract  of  a  power  of  govem-n 
ment,  though  in  certain  well-defined  cases  it  mayi 
be  made  by  legislative  authority,  is  a  very  gravev 
act,  and  the  surrender  itself,  as  well  as  the  au-i 
thority  to  make  it,  must  be  closely  scrutinized,  f 
No  other  body  than  the  supreme  legislature  (ini 
this  case,  the  legislature  of  the  state)  has  the  au-r 
thority  to  make  such  a  surrender,  unless  the  au-i: 
thority  is  clearly  delegated  to  it  by  the  supremen 
legislature.  The  general  powers  of  a  municipali-l 
ty  or  of  any  other  political  subdivision  of  the! 
state  are  not  sufficient.  Specific  authority  for- 
that  purpose  is  required  ..." 
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i(p.  274)  : 

I  "The  facts  in  this  case  which  seem  to  us  material 
upon  the  questions  of  the  authority  of  the  city  to 
I  contract  for  rates  to  be  maintained  during  the 
I  term  of  the  franchise  are  as  follows:  The  char- 
'  ter  gave  to  the  council  the  power  'by  ordinance 
...  to  regulate  telephone  service  and  the  use  of 
telephones  within  the  city,  .  .  .  and  to  fix  and 
determine  the  charges  for  telephones  and  tele- 
phone service  and  connections.'  This  is  an  am- 
ple authority  to  exercise  the  governmental  power 
of  regulating  charges,  but  it  is  no  authority  to 
enter  into  a  contract  to  abandon  the  governmen- 
tal power  itself.  It  speaks  in  words  appropriate 
to  describe  the  authority  to  exercise  the  govern- 
mental power,  but  entirely  imfitted  to  describe 
the  authority  to  contract.  It  authorizes  com- 
mand, but  not  agreement.  Doubtless,  an  agree- 
ment as  to  rates  might  be  authorized  by  the  legis- 
lature to  be  made  by  ordinance.  But  the  ordi- 
nance here  described  was  not  an  ordinance  to 
agree  upon  the  charges,  but  an  ordinance  'to  fix 
and  determine  the  charges.'  It  authorizes  the 
exercise  of  the  governmental  power  and  nothing 
else.  We  find  no  other  j^rovision  in  the  charter 
which,  by  any  possibility,  can  be  held  to  author- 
ize a  contract  upon  this  important  and  vital  sub- 
ject  .  .  ." 

).  278-279)  : 

''All  these  cases  agree  that  the  legislative  au- 
thority to  the  municipality  to  make  the  contract 
must  clearly  and  unmistakably  appear.  It  does 
not  so  appear  in  the  case  at  bar.  The  appellant 
has  failed  to  show  that  the  city  had  legislative 
authority  to  make  a  contract  of  exemption  from 
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the  exercise  of  the  power  of  regulation  conferred 
in  the  charter.  It  therefore  becomes  unnecessary 
to  consider  whether  such  a  contract  in  fact  was 
made.  The  appellant's  contention,  that  there  was 
a  violation  of  the  obligation  of  its  contract,  must 
therefore  be  denied  ..." 

In  Railroad  Commission  v.  Los  Angeles  Railway 
Corporation  (1929),  280  U.  S.  145,  74  L.  Ed.  234,  Los 
Angeles  Railway  Corporation  brought  a  suit  to  abro- 
gate rates  fixed  by  its  franchise  with  the  City  of  Losi 
Angeles. 

The  Supreme  Court  of  the  United  States  stated  as. 
follows  (p.  151)  : 

''The  sole  controversy  is  whether  the  company  is 
bound  by  contract  with  the  city  to  continue  to 
serve  for  the  fares  specified  in  the  franchises,  it 
being  conceded  that  the  finding  below  respecting 
the  inadequacy  of  the  5-cent  fare  is  sustained  by 
the  evidence.  Appellants  contend  that  at  all 
times  the  city  had  power  to  establish  rates  by 
agreement  and  that  the  franchise  provisions  con- 
stitute binding  contracts  that  are  still  in  force. 
On  the  other  hand,  the  company  maintains  that; 
the  state  never  so  empowered  the  city;  and  it  in-ii 
sists  that,  if  the  power  was  given  and  any  sucb 
contracts  were  made,  they  have  been  abro-s 
gated  .  .  :' 

(p.  152) : 

"This  court  is  bound  by  the  decisions  of  the  high^l 
est  courts  of  the  states  as  to  the  powers  of  theiiM 
municipalities.  Georgia  R.  &  Power  Co.  v.  De->j 
catur,  262  U.S.  432,  438,  67  L.Ed.  1065,  1073,  43^ 
Sup.  Ct.  Rep.  613.     Our  attention  has  not  beenisi 
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called  to  any  California  decision,  and  we  think 
there  is  none,  which  decides  that  the  state  legis- 
lature has  empowered  Los  Angeles  to  establish 
rates  by  contract.  This  court  is  therefore  re- 
quired to  construe  the  state  laws  on  which  ap- 
pellants rely.  As  it  is  in  the  public  interest  that 
all  doubts  be  resolved  in  favor  of  the  right  of  the 
state  from  time  to  time  to  prescribe  rates,  a  grant 
of  authority  to  surrender  the  power  is  not  to  be 
inferred  in  the  absence  of  a  plain  expression  of 
purpose  to  that  end.  The  delegation  of  authority 
to  give  up  or  suspend  the  power  of  rate  regula- 
tion will  not  be  found  more  readily  than  would 
an  intention  on  the  part  of  the  state  to  authorize 
the  bargaining  away  of  its  power  to  tax."  (Citing 
cases.) 

(p.  155)  : 

''The  appellants  invoke  provisions  of  the  city 
charter  which  are  printed  in  the  margin.  But  it 
requires  no  discussion  to  show  that  they  are  not 
sufficient  to  empower  the  city  by  contract  to  es- 
'  tablish  rates  .  .  .  Appellants  have  failed  to  sus- 
tain their  contention  that  the  city  was  empow- 
ered to  make  such  rate  contracts." 

Section  130  of  the  Charter  of  the  City  and  County 
)f  San  Francisco  is  a  mandatory  provision  for  fixing 
:'ates.  No  alternative  power  to  either  fix  or  contract 
concerning  rates  can  be  inferred  from  Sec.  130  of  the 
Charter,  or  any  other  provision  in  the  Charter  of  the 
2ity  and  County  of  San  Francisco.  San  Francisco 
is  well  as  Los  Angeles  is  a  ''home  rule  city."  Each 
iity  has  a  charter.  A  comparison  of  the  Los  Angeles 
liharter  provisions  mentioned  in  Los  Angeles  Rail- 
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road  case  and  Home  Telephone  Company  case  on  the 
right  of  the  City  to  contract,  and  the  provisions  of 
the  Charter  of  San  Francisco  in  this  respect  are  sim- 
ilar. The  Supreme  Court  of  the  United  States  has 
held  that  such  Charter  provisions  are  not  to  be  con- 
strued so  as  to  give  a  municipal  corporation  the  alter- 
native power  either  to  regulate  rates  of  public  utili- 
ties or  make  contract  concerning  special  customers  or 
consumers.  When  San  Francisco  has  regulated 
charges  for  public  utility  service  these  charges  are 
exclusive  and  embrace  all  consumers  and  customers. 

Further,  as  pointed  out  in  the  decision  of  the  Dis- 
trict Court,  the  St.  Cloud  case  involved  a  contract  for 
a  uniform  rate  to  all  customers  served.  The  case  be- 
tween the  City  and  TWA,  the  Court  states,  is  a  con- 
tract between  one  consumer  and  a  public  utility,  not 
for  the  purpose  of  establishing  a  uniform  rate  to  be  ^ 
charged  all,  but  rather  to  establish  a  preferential  po- 
sition for  one  customer  for  twenty  years. 

TWA  relies  on  Femmer  v.  City  of  Juneau,  97  Fed. 
2d  694.     The  lease  involved  in  that  case  fixed  a  set' 
price  for  each  ship  that  approached  the  wharf  using  i 
the  Juneau  pier.     Fees  for  dockage  and  wharfage 
were,  however,  fixed  by  schedule.  | 

C.    The  Fixing  of  Rates  Is  a  Legislative  Act  Under  Police  Power.* 
The  Rule  of  Administrative  Construction  Is  Not  Applicable.il 

TWA  seeks  to  invoke  the  principle  of  administra-i 

tive  interpretation  and  thereby  estop  the  City  in  thet 

exercise  of  its  police  power  from  fixing  and  establish-' 

ing  rates  and  charges  for  common  use  facilities. 
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43  Am.  Jur.  624,  Sec.  83,  defines  the  rate-making 
power  as  follows: 

''The  function  of  rate  making  is  purely  legisla- 
tive in  character,  whether  it  is  exercised  directly 
by  the  legislature  itself  by  enacting  of  a  law  fix- 
ing rates  or  by  the  granting  of  a  charter  wherein 
the  rates  are  regulated  or  is  exercised  by  some 
subordinate  administrative  or  municipal  body  to 
whom  the  power  of  fixing  rates  has  been  dele- 
gated; in  any  of  such  cases,  the  completed  act 
derives  its  authority  from  the  legislature  and 
must  be  regarded  as  an  exercise  of  the  legisla- 
tive power."     (Citing  cases.) 

In  Mott  V.  Cline  (1927),  200  Cal.  434,  446,  253  P. 

718,  the  Court  said: 

"  'The  police  power,  being  in  its  nature  a  con- 

j  tinuous  one,  must  ever  be  reposed  somewhere,  and 
cannot  be  barred  or  suspended  by  contract  or  ir- 
repealable  law.'  ...  It  is  to  be  presumed  that 
parties  contract  in  contemplation  of  the  inherent 
right  of  the  state  to  exercise  unhampered  the  po- 

i  lice  power  that  the  sovereign  always  reserves  to 
itself  for  the  protection  of  peace,  safety,  health 
and  morals.  Its  effect  cannot  be  nullified  in  ad- 
vance by  making  contracts  inconsistent  with  its 
enforcement."     (Citing  cases.) 

The  right  to  legislate  cannot  be  estopped  by  ac- 
tions of  governmental  officers  or  agencies. 

See: 

McKay  v.  Puhlic  Utilities  Commission  (1939), 

104  Colo.  402,  91  Pac.  (2d)  965,  973; 
CafTYiinetti  v.  Pac.  Mutual  L.  Ins.  Co.  (1943), 
22  Cal.  (2d)  344. 
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In  State  v.  City  of  Gadsen  (1927),  113  So.  6,  8,  216 
Ala.  243,  the  Court  stated  as  follows: 

".  .  .  But,  dealing  with  the  question  as  one  in- 
volving public  interest,  it  will  be  conceded  that, 
as  a  general  rule,  laches  or  neglect  of  duty  on  the 
part  of  officers  of  government — meaning  in  this 
case  as  viewed  from  appellant's  standpoint,  the 
failure  of  the  municipal  officers  of  Gadsden  and 
Alabama  City  to  insist  that  the  territory  in  ques- 
tion be  treated  as  part  and  parcel  of  the  latter 
municipality — is  no  defense  to  a  suit  by  it  to  en- 
force a  public  right  or  protect  a  public  interest. 
Utah  Poiver  Co.  v.  United  States,  243  U.S.  409, 
37  S.  Ct.  387,  61  L.  Ed.  791;  State  ex  rel.  Lott  v 
Brewer,  64  Ala.  298.  The  basis  of  the  rule  as^ 
thus  announced  is  the  principle  that  everyone  who 
deals  with  an  officer  or  agent  of  the  government 
must,  at  his  peril,  inquire  into  the  extent  of  theii 
power,  and  we  have  no  doubt  that  principle  was: 
correctly  applied  in  the  cases  just  cited.  It  is 
unreservedly  conceded  that  the  state  cannot,  bj 
the  operation  of  any  mere  estoppel  in  j)ais,  be 
deprived  of  its  right  to  legislate.  Nor  can  claims 
against  the  state  be  created  by  estoppel." 

In  Sanitary  District  of  Chicago  v.  United  States 
(1925),  266  U.S.  405,  69  L.  Ed.  352,  the  Supreme,; 
Court  of  the  United  States  stated  as  follows:  ' 

^'A  state  cannot  estop  itself  by  grant  or  contract' 
from  the  exercise  of  its  police  power." 
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IV. 

^HE  TERMS  OF  THE  TWA  AGREEMENT  ARE  SUCH  AS  TO  SUB- 
JECT RATES  AND  CHARGES  FOR  COMMON  USE  FACILITIES 
TO  THE  GENERAL  SCHEDULE  OF  RATES  AND  CHARGES  IN 
EFFECT  IN  THE  AIRPORT. 

Terms  of  the  1942  Agreement. 
As  demonstrated  in  Sections  I,  II  and  III,  agree- 
nents  are  subject  to  the  general  principle  of  public 
itility  law  that  a  rate  for  public  utility  service  can- 
lot  be  frozen  by  contract.  This,  it  is  submitted,  is  a 
jomplete  answer  to  appellant's  claims  in  its  brief.  An 
intention  on  the  part  of  contracting  parties  to  freeze 
rates  is  inoperative  as  a  matter  of  law.  However,  as 
k  second  answer  to  the  claim  that  rates  and  charges 
tor  common  use  facilities  were  frozen  by  the  October, 
1942,  agreement,  it  is  shown  in  this  part  of  the  brief, 
there  was  not  even  the  intention  to  freeze  the  rates 
and  charges  for  common  use  facilities.  This  is  evi- 
denced (1)  by  the  w^ords  of  the  agreement  itself  and 
[2)  by  construction  of  applicable  provisions  of  the 
pharter  of  the  City  and  County  of  San  Francisco  as 
t  existed  in  1942. 

The  following  items  in  analysis  of  the  October  1, 
L942,  agreement  are  according  to  the  numbered  sec- 
ions  thereof. 

1.  The  document  describes  an  area  of  demised 
premises  ^'together  with  improvements  thereon  in- 
cluding Hangar  No.  4  on  said  airport  and  adjoining 
Shop  space."  (Section  1.)  It  is  therein  specified  that 
the  rental  is  to  he  at  the  rate  of  $2,204  per  annum 
Per  Hangar  No.  4,  and  $1,026  per  annum  for  adjoin- 
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ing  shop  space,  payable  in  advance  in  equal  monthlj 
installments.  This  rental  agreement  is  subject  to  ad- 
justment at  the  end  of  each  five  year  period. 

2.  Space  is  provided  for  at  a  minimum  area  on  th( 
ground  floor  at  the  present  Terminal  Building  and  th( 
right  is  conferred  upon  the  lessee  to  available  addi 
tional  space. 

3.  Section  3  is  directly  concerned  in  this  litigatiom, 
The  first  paragraph  reads  as  follows: 

"Lessor  further  demises  and  lets  unto  Lessee  th( 
use,  in  common  with  others  authorized  so  to  do 
and  on  the  same  terms  mid  conditions  as  appk 
to  others,  of  any  and  all  general  facilities,  im- 
provements, equipment  and  services  which  hav( 
been  or  may  hereafter  be  provided  at  said  Sar 
Francisco  Municipal  Airport,  including,  bun 
without  limitation,  the  landing  field,  runways 
aprons,  taxi-ways,  sewerage  and  water  facilities 
marker  and  surface  lights,  floodlights,  landing 
lights,  signals,  beacons,  aids,  control  tower,  anc 
other  conveniences  for  loading,  flying,  landings 
and  take-offs;  and  the  causeways,  docks,  wharves 
and  approaches  thereto,  parking  areas,  roads 
streets,  bridges,  spur  tracks,  and  other  facilitief 
and  appurtenances  of  said  Airport,  for  the  Les- 
see, its  employees,  passengers,  guests,  vendors 
and  contractors,  patrons,  and  invitees,  which  use 
without  limiting  the  generality  thereof,  shall  in 
elude  (all  of  said  facilities  to  be  used  and  occu- 
pied in  accordance  with  the  rules  and  regulations 
of  said  Airport) :" 

There  follows  in  Section  3  an  enimieration  of  th( 
various  rights  granted  to  the  lessee.    These  may  be 
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briefly  summarized  in  accordance  with  the  designated 
^umbers  in  the  document:  (1)  operation  of  an  air 
transportation  system;  (2)  repairing,  servicing  and 
parking  of  aircraft  or  other  equipment;  (3)  inciden- 
tal training  of  personnel  and  testing  of  aircraft  or 
itlier  equipment;  (4)  landing,  taking  off,  parking, 
oading  and  unloading,  and  the  right  to  store  aircraft 
in  any  hangar  of  lessor  at  the  same  rates  charged  to 
khers;  (5)  right  to  use  motor  conveyances  with  right 
o  designate  carrier  transporting  its  passengers;  (6) 
'ii;ht  to  maintain  communications  system  in  demised 
)i'emises;  (7)  right  to  conduct  any  other  operation 
ipcessary  in  air  transportation  business. 

Section  3  then  proceeds,  in  the  paragraph  immedi- 
itely  following :  ''For  such  rights,  uses  and  privileges, 
^essee  shall  pay  Lessor  for  each  schedule  as  herein- 
j,fter  defined,  the  following  fees:  first,  second  and 
liird  schedules,  $150.00  per  month  per  schedule,  and 
or  all  additional  schedules,  $50.00  per  month  per 
jchedule."  Thereafter  follow  certain  additions  to  the 
tharges  based  upon  further  schedules  or  additional 
height  beyond  25,500  pounds.  These  charges  are  in 
ceordance  with  the  Schedule  of  Rates  and  Charges 
dopted  by  Public  Utilities  Commission  Resolution 
sTo.  4474  on  June  23,  1941  (prior  to  the  TWA  lease) 
^nd  thereafter  approved  by  the  Board  of  Super- 
(isors.    (Exh.  R-l-R-4;  Tr.  623). 

However,  these  charges  are  not  in  accordance  with 
he  Schedule  of  Rates  and  Charges  effective  Septem- 
ier  1,  1946  (Part  IV)  (Exh.  S-l-S-4:  Tr.  624), 
irhich  imposes  rates  upon  a  basis  per  unit  of  dispos- 
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able  load,  or  with  the  further  Schedule  of  Rates  and 
Charges  effective  January  1,  1951  (Part  III)  (Exh. 
E;  Tr.  55)  which  imposes  rates  on  the  basis  of  maxi- 
mum gross  weight  of  plane. 

Section  3  further  provides  that,  in  the  event  lowen 
or  more  favorable  charges  or  fees  are  levied  againsi 
other  air  carriers,  then  the  charges  and  fees  provided 
for  shall  be  accordingly  reduced. 

13.     Section  13  provides  as  follows: 

''Except  as  otherwise  expressly  provided  for  iii 
this  lease  and  agreement,  no  charges  or  fees  oJi 
any  kind  shall  be  charged  or  imposed  by  Lessor) 
directly  or  indirectly,  against  Lessee  or  its  em^i 
ployees,  passengers,  guests,  vendors,  patrons  ov 
invitees,  for  or  on  account  of  any  of  the  right?! 
or  privileges  granted  to  or  to  be  enjoyed  hy 
Lessee,  its  employees,  passengers,  guests,  vendu 
ors,  patrons,  and  invitees,  as  provided  in  thi? 
lease  and  agreement." 

"Common  use  facilities"  are  such  facilities  as  axv 
specified  in  Section  3  of  the  lease  referred  to  above 
such  as  runways,  taxiways,  sewerage  and  waterwayfi\ 
floodlights,  landing  lights,   service  from  the  contro 
tower,  and  other  facilities  furnished  to  air  carrier 
and  operators  of  private  and  industrial  airplanes  ii 
general  and  necessary  in  joint  utilization  among  th 
airlines  and  aircraft  owners  for  the  profitable  opera 
tion  of  the  airport. 

It  is  to  be  noted  that  further  in  Section  3  the  lesse' 
is  charged  certain  sums  per  number  of  schedules  fo 
such  rights.    It  is  in  addition  in  Section  3  provided 
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tt  the  mcej^tion  thereof,  that  the  lessee  is  *'to  utilize 
;hose  common  uses  on  the  same  terms  and  conditions 
IS  apply  to  others/^ 

The  contention  of  TWA  at  the  trial  of  this  case 
was  that  the  equivalence  of  ''terms  and  conditions" 
^8  between  the  named  lessee,  TWA  and  ''others", 
|iieans  only  terms  and  conditions  as  to  operations  and 
(hat  these  words  are  not  intended  to  comprehend  uni- 
formity of  charges  for  common  use  facilities.  In  for- 
tification of  this  argument  TWA  cited  Section  13 
ibove  quoted. 

!  However,  the  phrase  from  Section  3,  italicized 
ibove — "on  the  same  terms  and  conditions" — is  just 
is  effective  in  an  imposition  of  charges  for  these 
facilities  as  if  such  charges  were  set  forth  in  the 
jease  in  precise  terms  of  dollars  and  cents.  This  is 
true  because  the  general  schedule  of  charges  appli- 
cable to  all  is  obviously  the  intended  governing  fac- 
tor. The  quoted  phrase — "the  same  terms  and  condi- 
tions as  apply  to  others" — has  been  consistently  in- 
:erpreted  by  the  courts  as  inclusive  of  any  term  in 
:he  related  agreement  or  agreements. 

Words  and  Phrases  (Perm.  Ed.)  Vol.  41,  p.  399. 

5.    Charter  Provisions  Relating  to  Leases. 

There  is  another  and  conclusive  reason  for  the 
interpretation  of  the  lease  in  such  manner  as  not  to 
afford,  within  any  "rental"  charge,  use,  without  con- 
formino-  to  Schedule  of  Rates  and  Charges  additional 
charge,  of  the  aprons,  runways  and  common  use  fa- 
cilities. 
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Section  93  of  the  CJiarter  enacts  that 
"...  the  public  utilities  commission  may  provide. 
by  resolution,  that  lands  now  devoted  to  airport  i 
purposes  or  lands  that  may  hereafter  be  acquireoj 
and  devoted  to  airport  purposes  may  be  leased  ok 
rented  for  a  period  not  to  exceed  forty  yearsr 
and  the  director  of  property  shall  arrange  foi. 
such  lease  to  the  highest  responsible  bidder  at  thil 
highest  monthly  or  annual  rent,  and  thereafte]^ 
the   administration   of  any  and  all   such  leasei 
shall  be  by  the  public  utilities  commission;  pro 
vided,  however,  that  no  such  lease  shall  be  madi 
to  any  other  public  utility  without  the  approva 
of  the  board  of  supervisors  by  two-thirds  vot«1 
thereof." 

This  charter  section  has  no  pertinency  as  far  ai 
the  October  1942  lease  with  TWA  is  concerned.  Wit] 
the  exception  of  the  final  proviso,  that  portion  relabi 
ing  to  airport  leases  was  enacted  hy  charter  amend 
ment  ratified  hy  the  Legislature  in  1946.  Hence,  i 
was  not  in  effect  at  the  time  of  the  execution  of  th 
TWA  lease  in  1942. 

There  was  then  no  special  provision  for  the  leasin. 
of  airport  property  in  1942.  Such  provision  for  th 
leasing  of  airport  property  did  not  enter  the  charte 
until  1946.  The  TWA  lease,  therefore,  fell  under  th 
category  of  the  first  paragraph  of  Section  93  of  th' 
charter,  which  provides  for  the  leasing  of  real  prop»| 
erty  in  instances  where  the  land  "is  not  required  fo 
the  purposes  of  the  department."  This  part  of  tli 
section  restricts  the  period  of  the  lease  to  20  years.  1 1 
is  significant  that  TWA  lease  was  for  that  length  o 
time.    The  1946  amendment  to  the  Charter  provide^ 
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or  a  40-year  period  for  airport  leases.  It  is  apparent 
hat  the  TWA  lease  was  drawn  by  virtue  of  munic- 
pal  authority  conferred  under  the  first  paragraph  of 
Section  93 — the  only  applicable  provision  in  effect  at 
hat  time.  But  the  Charter,  as  it  stood  at  that  time, 
provided  in  Section  123: 

''The  board  of  supervisors  shall  have  power  to 
lease  or  sell  au}^  public  utility  or  any  part  there- 
of;  provided  that  any  ordinance  or  other  measure 
involving  the  lease  or  sale  of  any  public  utility 
or  part  thereof,  except  as  provided  in  sections  92 
and  93  of  this  charter  .  .  .  must  be  referred  and 
submitted  to  a  vote  of  the  electors  of  the  city 
and  county  at  the  election  next  ensuing  .  .  ." 
(Emphasis  ours). 

The  TWA  lease  was  not  submitted  to  the  electors. 

i  Sections  92  and  93  deal  respectively  with  sales  and 
^ases.  Section  93  (in  paragraph  1)  deals  alone  with 
property  not  required  for  the  purposes  of  the  depart- 
lent.  Obviously,  the  various  common  use  facilities, 
iich  as  aprons,  runways  and  the  like  are  required  for 
he  purposes  of  the  department. 

TWA,  in  effect,  argues  that,  hy  virtue  of  the  terms 

/  its  lease,  it  is  entitled  to  the  right  to  common  use 

acilities  under  the  rental  charge  included  as  a  term 

if  the  lease.    In  other  words,  the  contention  is  that 

j;  has  leased  this  right. 

i 

]  If  the  foregoing  offered  construction  were  adopted, 

t  would  render  void  the  TWA  lease,  inasmuch  as 

here  was  no  submission  to  the  voters. 

i  On  the  other  hand,  if  the  conception  is  taken  that 
WA  has  leased  land  and  space  only  with  obligation 
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to  pay  for  public  utility  services  in  common  use  a 
regularly  established  rates  for  all,  then  it  is  to  bi 
concluded  that  the  TWA  lease  is  valid. 


V. 

CLAIM  OF  TWA  THAT  CITY  IS  NOT  CONDUCTING  A  "MUNIC] 
PAL  AFFAIR"  IN  THE  OPERATION  OF  A  MUNICIPAL  AIE 
PORT  IS  NOT  TRUE. 

TWA,  in  its  brief  (pp.  20,  25),  advances  the  argu; 
ment  that  the  City  had  the  right  to  contract  relativij 
to  rates  and  charges  for  common  use  facilities  undelj 
the  provisions  of  California  Municipal  and  Counti 
Airport  Law  (Cal.  Stats.,  Chapt.  267,  p.  485)  becausi 
the  operation  of  the  airport  is  not  a  municipal  aifaii 
and  therefore,  if  there  is  inconsistency  between  th 
State  statute  and  Charter  provisions,  the  State  statutii 
controls.  ' 

The   fundamental   principle   is   correct.    Where    , 
municipality  avails  itself  of  the  provisions  of  Articli 
XI,  Sections  6  and  8  of  the  California  Constitutioi! 
and  becomes  a  chartered  city  (as  San  Francisco  di 
by  adopting  a  charter  in  effect  January  8,  1932),  i1] 
power  over  mimicipal  affairs  becomes  all-embracin; 
restricted  and  limited  by  the  charter  only,  and  fnrj 
from  any  interference  of  the  State  through  gener? 
laws.     The  city  becomes  independent  of  general  la\^lj 
upon  municipal  affairs. 

West  Coast  Advertising  Co.  v.  San  Francisc 

(1939),  14  Cal.  2d  516,  95  P.  2d  138; 
Kennedy  v.  Ross  (1946),  28  Cal.  2d  569,  170  l! 
2d  904. 
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The  fallacy  in  the  1'WA  position  is  the  statement 
lat  the  City  and  County  of  San  Francisco  does  not 
kVn  and  operate  the  airport  as  a  ''municipal  affair." 

0  cases  are  cited  by  TWA  to  substantiate  this  claim. 
X  parte  Houston  (1950),  19:3  Okla.  Crim.  26,  224  P. 
ii  281  (p.  25,  Appellant's  Brief)  is  the  only  case 
ted  by  TWA  relating  to  a  municipal  airport.  The 
ocision  in  this  case  is  contrary  to  the  contention  of 
WA. 

Commencing  with  the  leading  case,  Hesse  v.  Bath, 
:^9  N.Y.  436,  164  N.E.  342,  it  has  universally  been 
bid  by  the  courts  that  a  city  which  owns  and  operates 
ii  airport  performs  this  function  as  a  matter  of  local 
pncern  and  is  governed  by  the  law  applicable  to  mat- 
Jrs  which  concern  the  municipality  exclusively  as  a 
'local  concern"  or  "municipal  affair,"^ 

1  In  Krenwinkle  v.  City  of  Los  Angeles  (1935),  4  Cal. 
:jl  611,  the  operation  and  maintenance  of  an  airport 
V  the  City  was  directly  raised.  The  State  Supreme 
jourt  stated  at  page  614 : 

"The  conduct  and  maintenance  of  an  airport  by 

a  municipality  is  a  public  enterprise,  not  'purely 

'i 
3See  Eh  rite  v.  Crawford,  215  Cal.  724,  where  the  Court  stated: 
iVIimieipalities  ma.y  exercise  certain  extraterritorial  powers  when 
e  possession  and  exercise  of  such  powers  are  essential  to  the 
•oper  conduct  of  the  affairs  of  the  municipality."  See  also  City 
:  Wichita  v.  Clapp,  125  Kan.  100,  263  P.  12 ;  Dysart  v.  St.  Louis, 
J  Mo.  514,  11  S.  W.  2d  1045 ;  City  of  Ardmore  r.  Excvie  Board 
.932),  155  Okla.  126,  8  P.  2d  2;  State  v.  Clmisen  (1930),  157 
'ash.  457,  289  P.  61;  and  Citi/  and  Count u  of  Denver  r.  Boa-d 
^  Commissioners,  Etc.  (1945),  113  Colo.  150, 156  P.  2d  101,  wherein 
ie  Court  stated  at  page  103  :  "The  fact  that  the  (reneral  Assembly 
IS  authorized  cities  and  towns  generally  to  construct,  operate  and 
aintain  airports  within  five  miles  of  their  boundaries  makes  their 
mstruction,  operation  and  maintenance  within  such  limits  a 
unicipal  purpose." 
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commercial  or  industrial'.     No  better  statemen 
of  this  proposition  has  been  called  to  our  atten 
tion  than  is  found  in  the  discussion  of  the  subjec*^ 
by  Mr.  Justice  Cardozo  in  Hesse  v.  Rath,  24L'i 
N.  Y.  436  [164  N.  E.  342].     Because  of  the  ad 
vance  in  the  science  of  aviation,  and  the  univei 
sally  recognized  need  of  making  provision  fo! 
navigation  of  the  air,  a  quotation  from  the  opiDil 
ion  is  here  appropriate:     'A  city  acts  for  citn 
purposes  when  it  builds  a  dock  or  a  bridge  or 
street  or  a  subway.    (Sun  Printing  &  Pub.  Assi 
V.  New  York,  152  N.  Y.  257  [46  N.  E.  499,  3 
L.  R.  A.  788].)     Its  purpose  is  not  different  wheti 
it  builds  an  airport.    (Wichita  v.  Clapp,  125  Kaif 
100  [263  Pac.  12,  63  A.  L.  R.  478].)     Aviation  ii 
today  an  established  method  of  transportatioi- 
The  future — even  the  near  future — will  make 
still  more  general.     The  city  that  is  without  ttl 
foresight  to  build  the  ports  for  the  new  traffi 
may  soon  be  left  behind  in  the  race  of  compete 
tion.'  " 

It  necessarily  follows,  therefore,  that  the  San  Fraii 
cisco  International  Airport  is  governed  by  the  pro' 
visions  of  the  Charter  of  the  City  heretofore  cited: 
These  provisions  are  exclusive  and  the  case  must  1 
decided  according  to   Charter  law  and  not  gener; 
State  law  on  any  related  subject  matter. 


VI. 

PROPER  NOTICE  OF  HEARING  TO  ESTABLISH  A  RATE 
SCHEDULE  WAS  GIVEN  ACCORDING  TO  LAW. 

Section  130  of  the  City  Charter  provides  in  pa 
as  follows: 
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** Before  adopting  or  revising  any  schedule  of 
rates  or  fares,  the  commission  shall  publish  in 
the  official  newspaper  of  the  city  and  county  for 
five  days  notice  of  its  intention  so  to  do  and 
shall  fix  a  time  for  a  public  hearing  or  hearings 
thereon,  which  shall  be  not  less  than  ten  days 
after  the  last  publication  of  said  notice,  and  at 
which  any  resident  may  present  his  objection  to 
or  views  on  the  proposed  schedule  of  rates,  fares 
or  charges." 

Prior  to  enactment  by  the  Public  Utilities  Com- 
jnission  of  the  schedules  of  rates  and  charges  here 
nvolved,  notice  of  intention  so  to  do  was  in  each 
nstance  duly  published  in  the  official  newspaper  of 
he  City  and  County  of  San  Francisco.  A  public 
tearing  was  held  in  accordance  with  the  published 
iotice.  After  the  hearing  the  Public  Utilities  Com- 
aission  adopted  schedules  of  rates  and  charges.  The 
(chedules  were  thereafter  submitted  to  the  Board  of 
Supervisors  and  duly  approved  by  that  body  at  its 
fegular  meeting.  This  procedure  was  followed  in 
onnection  with  the  1951  schedule  of  rates  and 
harges.  TWA  does  not  dispute  this  statement 
Appellant's  Brief,  p.  12)  (See  Exhibits  T-l-T-4,  Tr. 
•22). 

The  1942  agreement  called  for  the  leasing  of  speci- 
ied  real  property  for  twenty  years.  ''The  use  in 
'ommon  with  others"  of  the  "common  use  facilities" 
IS  set  forth  in  Section  3  were  continuously  subject 

0  regulation  under  Section  130  of  the  Charter. 

1  The  following  decisions  hold  that  in  the  absence 
)f  a  charter  provision  no  notice  was  required.     It 
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must  be  admitted,  however,  that  the  City  did  give  i 
notice  of  hearings  to  change  the  schedule  of  rates  i» 
and  charges  in  accordance  with  Section  130  of  the  i 
Charter.  The  City  has  fulfilled  the  requirements  of  r 
law  in  revising  the  rates  and  charges  for  common  use  n 
facilities  at  the  airport. 

In  Eagle-Pitcher  Lead  Co.  et  al.  v.  Henryetta  Gas 
Co.  (1925),  112  Okla.  65,  239  Pac.  890,  one  of  thei« 
contentions  raised  was  that  the  commission  was  with- 
out authority  to  make  the  order,  raising  the  rates 
from  4^  per  thousand  to  approximately  7^  per  thou- 
sand, for  the  reasons  that  the  Okmulgee  Producing 
and  Refining  Company  was  not  a  party  to  the  pro- 
ceeding and  was  given  no  formal  notice  of  the  same; 
and,  that  said  refining  company  was  a  necessary  party 
for  the  reason  that  the  increase  in  gas  rates  fixed 
by  the  commission  resulted  in  the  abrogation  of  cer- 
tain contracts  binding  on  the  refining  company. 

The  Court  answering  the  above  question  said  as  to 
notice  on  page  893: 

"Under  the  procedure  adopted  and  followed  < 
by  the  Corporation  Commission  in  the  trial  of 
such  causes,  no  si^ecific  form  of  formal  pleadings 
are   required.    The   one   thing  essential  to  give 
jurisdiction  is  notice,   and  no   specific  form  of 
notice  in  such  iDroceedings  are  necessarily  essen- 
tial. .  .  .  That  proceedings  of  this  character  arer| 
legislative  in  their  nature,  as  well  as  judicial  and 
that  the  rule  governing  the  procedure  in  courts- 
of  law  are  not  necessarily  applicable  or  applied 
with  such  strictness  as  they  are  in  lawsuits. 

"In  the  case  of  Prentis  v.  Atlantic  Coast  Line 
Co.,  211  U.S.  210,  29  S.Ct.  67,  53  L.Ed.  150,  the 
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Supreme  Court  of  the  United  States,  when  con- 
sidering a  provision  of  the  constitution  of  Vir- 
ginia, which  created  the  corporation  commission 
of  that  state,  and  defines  its  power  and  duties, 
said :  '  The  establishment  of  a  rate  is  the  making 
of  a  rule  for  the  future,  and  therefore  is  an  act 
legislative  not  judicial  in  kind.'  " 

'I 'he  California  Supreme  Court  m  the  case  of  Sa/n 
Hego  Water  Co.  v.  San  Diego  (1897),  118  Cal.  556, 
65,  566,  on  the  question  of  notice  lays  down  the  fol- 
lowing rule: 

''On  the  other  hand,  the  plaintiff  contends  that 
section  1  of  article  XIV  of  the  constitution  of 
this  state  is  opposed  to  the  constitution  of  the 
United  States,  in  that  it  operates  to  deprive  the 
water  company  of  its  property  without  due 
process  of  law.  It  is  argued  that  no  provision 
for  the  fixing  of  water  rates  by  the  tribunal 
thereby  created  can  be  valid  without  notice  to 
those  whose  rights  are  to  be  affected,  and  an 
opj)ortimity  to  them  to  appear  and  defend,  the 
right  to  which  must  be  given  by  the  constitution 
itself.  That  no  such  notice  or  hearing  is  pro- 
vided for  must  be  admitted;  but  the  consequence 
contended  for  does  not  follow. 

''But  we  think  that  the  true  construction  of 
that  section  is  such  that  it  is  not  open  to  the 
constitutional  objection  urged,  even  if  raised  by 
one  who  at  the  time  of  its  adoption  was  engaged 
in  that  business.  It  obviously  was  not  the  iuten- 
tion  of  the  framers  of  that  provision  to  make 
any  distinction  between  rights  then  existing  and 
those  to  be  thereafter  acquired,  nor  can  we  at- 
tribute to  them  any  intention  of  confiscating  pri- 
vate property.     The  meaning  of  the  section  is, 
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that  the  governing  body  of  the  municipality,  upon  i 
a   fair   investigation,   and   with   the   exercise  of  i 
judgment    and    discretion,    shall    fix    reasonable 
rates  and  allow  just  compensation.     If  they  at- 
tempt to  act  arbitrarily,  without  investigation,  or 
without  the  exercise  of  judgment  and  discretion, 
or  if  they  fix  rates  so  palpably  imreasonabZ^/  and  «| 
unjust  as  to   amount  to   arbitrary  action,  they 
violate   their   duty   and   go   beyond   the   powers 
conferred  upon  them.     Such  was  the  conclusion 
reached  by  this  court  in  Spring  Valley  Water 
Works  V.  San  Francisco,  82  Cal.  286,  16  Am.  St.  I 
Rep.  116,  to  which  conclusion  we  adhere." 

The  Supreme  Court  of  the  United  States  in  Home  u 
Telephone  <&  Telegraph  Co.  v.  Los  Angeles   (1908),) 
211  U.S.  265,  53  L.  Ed.  176,  29  S.  Ct.  50,  states  as  to 
notice: 

"The  appellant  also  contends  that  the  ordi- 
nances fixing  rates  are  wanting  in  due  process 
of  law,  and  therefore  violate  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  because 
the  section  (31)  of  the  charter,  under  whose 
authority  they  were  enacted,  does  not  expressly 
provide  for  notice  and  hearing  before  action.  But 
rate  regulation  is  purely  a  legislative  fimction 
and,  even  where  exercised  by  a  subordinate  body 
upon  which  it  is  conferred,  the  notice  and  hear- 
ing essential  in  judicial  proceedings  and,  for 
peculiar  reasons,  in  some  forms  of  taxation  (see 
Londoner  v.  Denver,  210  U.S.  373,  52  L.Ed.  1103, 
28  Sup.  Ct.  Rep.  708),  would  not  seem  to  be  in- 
dispensable. It  may  be  that  the  authority  to 
regulate  rates,  conferred  upon  the  city  council 
by  §31  of  the  charter,  is  not  an  authority,  arbi- 
trarily, and  without  investigation,  to  fix  rates  of 
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charges,  and  that,  if  charges  were  fixed  in  that 
manner,  the  act  would  be  beyond  the  authority 
of  the  council.     It  is  not  unlikely  that  the  Cali- 
fornia courts  would  give  this  construction  to  the 
ordinance.     San  Diego  Water  Co.  v.  San  Diego, 
118  Cal.  556,  38  L.R.A.  460,  62  Am.  St.  Rep.  261, 
50  Pac.  633.     Acting  within  the  authority  thus 
limited   it  would   seem   that  the   character   and 
extent  of  the  investigation  made  and  notice  and 
hearing  afforded,   in  the  exercise  of  this  legis- 
lative function,  would  be  left  to  the  discretion 
of  the  body  exercising  it.     It  must  not  be  for- 
gotten that,  presumably,  the  courts  of  the  states, 
and  certainly  the  courts  of  the  United  States,  are 
open  to  those  who  complain  that  their  property 
has  been  confiscated  by  an  act  of  regulation  of 
this  kind,  and  that  the  latter  courts  will,  under  all 
circumstances,  determine  for  themselves  whether 
such  confiscation  exists.     But  we  need  not  now 
decide  whether  notice  and  hearing  were  required. 
Both  were  given  in  this  case.    An  ordinance  of 
the  city  provided  that  the  rates  should  be  fixed 
at   a   regular   and   special  meeting   of   the   city 
council  held  during  the  month  of  February  of 
each  year,  and  another  ordinance,  as  has  been 
shown,  required  the  telephone  company  to  render 
annually,  in  the  month  of  February,  to  the  city 
council,  a  statement  of  its  receipts,  expenditures, 
and  property  employed  in   the   business, — facts 
which  would  be  material  on  the  question  of  fixing 
reasonable   rates.     This   shows   that  a   sufficient 
notice  and  hearing  were  afforded  to  the  appel- 
lant, if  it  had  chosen  to  avail  itself  of  them, 
instead  of  declining  to  furnish  all  information,  as 
it  did.     If  notice  and  an  opportimity  to  be  heard 
were  indispensable,  which  we  do  not  decide,  it  is 
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enough  that,  although  the  charter  be  silent,  such 
notice  and  hearing  were  afforded  by  ordinance,  as 
in  this  case.  So,  it  was  held  in  Paulsen  v.  Port- 
land, 149  U.S.  30,  38,  37  L.Ed.  637,  640,  13  Sup. 
Ct.  Rep.  750,  and  it  was  held  in  San  Diego  Land 
d  Town  Co.  V.  National  City,  174  U.S.  739,  43  L. 
Ed.  1154,  19  Sup.  Ct.  Rep.  804  that  the  kind  of 
notice  and  hearing  (in  that  case  provided  by 
statute)  which  the  ordinance  in  this  case  afforded 
was  sufficient.  For  these  reasons  the  contention 
of  the  appellant  on  this  part  of  the  case  is  de- 
nied." 


CONCLUSION. 

In  conclusion,  it  is  respectfully  submitted  that  the 
judgment  and  decree  of  the  District  Court  should  be  . 
affirmed. 

Dated,  San  Francisco,  California, 
April  29,  1955. 

Respectfully  submitted, 
Dion  R.  Holm, 

City  Attorney  of  the  City  and  County  of  San  Francisco, 

Thomas  M.  O'Connor, 

Public  Utilities  Counsel  of  the  City  and  County  of  San  Francisco, 

Frank  J.  Needles, 

Deputy  City  Attorney  of  the  City  and  County  of  San  Francisco, 

Attorneys  for  Appellees. 
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Appendix 

In  the  United  States  District  Court 

For  the  Northern  District  of  California, 

Southern  Division 


Civil  No.  30,326 


Trans  World  Airlines,  Inc.,  formerly 
known  as  Transcontinental  &  West- 
ern Air,  Inc.,  a  Delaware  corporation, 
Plaintiff  and  Cross-Defendant, 
vs. 
City  and  County  of  San  Francisco,  a 
California  municipal  corporation,  et 
al.. 
Defendants  and  Cross-Complainants. 
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Roche,  District  Judge:  Plaintiff  is  a  corporation 
which  in  the  course  of  its  business  utilizes  land  and 
facilities  so  that  its  airplanes  may  land,  take  off,  and 
be  serviced  and  stored. 

Defendant,  represented  by  its  Public  Utilities  Com- 
mission, business  operator  of  the  San  Francisco  Air- 
port, in  1942  entered  into  a  20  year  lease  agreement 
with  the  plaintiff  to  furnish  the  land  and  facilities 
so  used. 
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Twice  during  the  life  of  this  lease  between  the 
parties  litigant,  the  Public  Utilities  Commission  of 
the  City  regulated  and  prescribed  rates  which  plain- 
tiff and  the  other  airlines  were  to  pay  for  using  the' 
airport. 

The  rates  prescribed  by  the  Public  Utilities  Com-n 
mission  were  higher  than  the  rates  fixed  by  the  lease 
of  plaintiff  and  defendant.  Plaintiff  refused,  and  still 
refuses  to  pay  these  higher  rates,  insisting  that  the 
limits  of  its  liability  are  the  charges  fixed  by  the 
lease.  Defendant  has  advised  plaintiff  that  it  must 
pay  under  the  schedule  of  rates  and  charges,  andi 
that  in  default  of  such  payments  the  airline  will  bed 
deprived  of  certain  facilities  at  the  airport.  Thisi 
action  for  declaratory  relief  followed. 

The  City  contends  that  the  rates  in  the  schedulegt 
are  enforceable  only  as  they  apply  to  landings,  take-i 
offs,  and  other  common  use  facilities;  as  to  those.^ 
properties  not  used  in  common  it  is  admitted  that 
the  lease  controls.  The  questions  advanced  may  beli 
summarized  as  follows; 

(1)  Does  the  furnishing  of  common  use  facilitiesi 
at  the  airport  to  the  airlines  constitute  a  public  util-i 
ity  service? 

(2)  Does  the  Public  Utilities  Commission  of  thd 
City  have  rate-making  jurisdiction  over  the  airport' 

(3)  Does  the  law  allow  a  public  utility  to  depart 
from  the  regular  schedule  of  rates  and  charges  bjl 
contract  ? 
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(4)  Does  the  doctrine  of  commercial  frustration 
apply  to  the  facts  of  this  case? 

1.    Public  Utility  Function. 

In  the  total  design  of  the  airport  "common  use  fa- 
cilities" are  installed  which  are  available  in  the  ojjer- 
xtion  of  all  aircraft.  These  are  the  runways,  where 
planes  land  and  take  off ;  the  landing  ai)rons  or  ramps 
kvhere  passengers  and  cargo  are  taken  on  and  dis- 
jharged;  the  taxi- ways  which  connect  the  runways 
ivith  the  loading  aprons  or  ramps;  and  other  con- 
7eniences  and  facilities  such  as  lights,  signals,  bea- 
bons,  control  tower,  etc.,  shared  by  all  airline  com- 
panies utilizing  the  airport.  The  defendant  main- 
tains that  the  utilization  of  the  enumerated  areas  and 
facilities  involves  the  provision  of  a  public  utility 
Service  to  the  airlines  as  customers  of  this  service. 

Plaintiff  counters  with  the  proposition  that  the 
public  to  be  served  by  the  airport  is  the  general  pub- 
lic which  uses  it;  that  these  people,  and  not  the  air- 
lines, are  the  true  customers  of  the  airport's  facil- 
ities. To  support  its  argument  plaintiff  points  out 
that  3,250,000  members  of  the  general  public  used 
the  airport  last  year,  but  that  only  12  airlines  are 
parties  to  the  contracts  entered  into  for  facilities. 
However,  the  fact  that  only  relatively  few  airlines 
iise  the  service  does  not  control  the  question.  The 
number  using  the  service  may  be  few  in  number. 
Vamp  Rincon  Resort  Co.  v.  Eshleman  (1916)  172  Cal. 
561,  158  Pac.  186.  Indeed,  the  fact  that  only  one 
customer  uses  the  services  rendered  does  not  control 
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the  question.    Ford  Hydro-Electric  Co.  v.  Town  of 
Aurora  (1932)  240  N.  W.  418,  206  Wis.  316. 

What  does  control  then?  The  factor  which  as  faw 
as  the  public  is  concerned  which  determines  whetheu 
an  agency  is  a  public  utility,  is  whether  all  personsji 
many  or  few,  corporate  or  individual,  who  from  th^ 
nature  of  the  service  rendered  are  in  a  position  tc 
require  it,  have  a  right  to  be  supplied  the  service  or. 
equal  terms.  Allen  v.  R.  R.  Commission  (1918)  119 
Cal.  68,  175  Pac.  466.  The  limitations  of  place,  re-c 
quirements,  ability  to  pay  and  other  facts  determinei 
the  customers  that  will  use  a  particular  service.! 
Terminal  Taxicah  Co.  v.  Ktmts  (1916)  241  U.  S.  252,t! 
60  L.  Ed.  984. 

Plaintiff  cites  the  cases  of  Marin  Water  Co.  v.  Tovm 
of  Sausalito  (1914)  168  Cal.  587,  143  Pac.  767,  anci 
Del  Mar  Water  Co.  v.  Eshleman  (1914)  167  Cal.  666ii 
140  Pac.  591,  as  instances  where  the  court  found  thaiii 
the  contracting  parties  were  not  in  a  relationship  oi 
public   utility  and  customer.    In  the   Marin  Wateii^ 
case  a  water  company  contracted  to  supply  a  mmiic 
ipality  with  a  bulk  supply  of  water  for  10  years.  Th( 
municipality  in  turn  sold  the  water  to  its  inhabitants 
The  question  raised  was  whether  the  water  companj 
was  functioning  as  a  public  utility  in  supplying  th( 
City  with  water  under  this  contract.   This  case  is  in 
applicable  as  it  involves  a  sale  in  bulk  of  a  commod 
ity  from  one  utility  to  another.    In  the  instant  cas( 
there  is  a  continuing  service  rendered  by  one  utilit.^ 
to  another,  this  latter  utility  being  a  member  of  th( 
general  public  served. 


llie  Del  Mar  case  is  also  distinguisliable.  The  court 
'ound  in  this  case  that  the  utility  had  not  offered 
ts  water  to  the  general  public.  The  sale  of  water 
()  the  17  inhabitants  of  the  town  of  Del  Mar  was 
|)n  a  per  barrel  basis.  It  was  like  the  private  sale 
)f  water  by  a  farmer  having  a  well  in  his  backyard. 
This  case  is  limited  to  cases  presenting  similar  facts. 

The  public  function  of  a  municipal  airport  is  rec- 
)gnized  in  many  cases,  State  ex  rel.  City  of  Lincoln 
;.  Johnson  (1928)  117  Neb.  301,  220  N.  W.  273;  State 
K  Jackson  (1929)  121  Ohio  St.  186,  167  N.  E.  396; 
^rice  V.  Storms,  et  al.,  Board  of  Trustees,  Town  of 
bkewah  (1942)  191  Okla.  410,  130  Pac.  (2d)  523; 
Jones  V.  Keck  (1946)  74  Ohio  App.  549,  74  N.  E. 
r2d)  644;  City  of  Toledo  v.  Jenkins  (1944)  143  Ohio 
^t.  141,  54  N.  E.  (2d)  656 ;  State  v.  Board  of  County 
pommissiofiers  (1947)  149  Ohio  St.  583,  79  N.  E. 
(2d)  698.  In  the  case  of  Toledo  v.  Jenkins,  cited 
mpra,  the  court  stated,  ''The  statutory  provisions 
ponfer  upon  the  municipal  corporation  power  to  own 
)r  lease  and  operate  landing  fields  and  improve  them 
vith  runways,  buildings  or  other  structures,  so  as  to 
liake  them  fully  equipped  aircraft  and  transporta- 
:ion  terminals.  As  an  airport  of  that  character  is  a 
oublic  utility  (State  ex  rel.  Chandler  v.  Jackson,  121 
3hio  St.  186,  167  N.  E.  396),  the  Toledo  Municipal 
Airport  was  and  is  a  complete  public  utility.'' 

The  San  Francisco  Airport  has  been  built  wdth 
public  funds  for  the  public  use.  It  is  the  determina- 
tion of  this  court  that  this  use  is  twofold.  On  one 
hand  for  the  use  of  the  air-traveling  public,  and  on 


the  other,  for  the  use  of  those  individuals  and  corpo- 
rations using  the  airport  for  their  aircraft.  Certainly 
this  latter  group  is  more  restricted  than  the  former, 
but  this  fact  does  not  mitigate  against  the  public 
utility  function  of  the  City  as  regards  the  common 
use  facilities.  These  facilities  are  offered  to  the  air- 
line companies  as  customers  of  the  airport;  they  are 
offered  as  a  public  utility  service. 

2.  Rate-Fixing  Power  of  the  San  Francisco  Pub- 
lic Utilities  Commission  Over  the  San  Francisco  Air- 
port. 

Section  121  of  the  charter  of  the  City  and  County 
of  San  Francisco  gives  the  Public  Utilities  Commis- 
sion jurisdiction  over  the  airport,  and  provides  in 
part: 

''The  public  utilities  commission  shall  have  charge 
of  the  construction,  management,  supervision,  main- 
tenance, extension,  operation  and  control  of  all  public 
utilities  and  other  properties  used,  owned,  acquired, 
leased  or  constructed  by  the  city  and  county,  includ- 
ing airports,  for  the  purposes  of  supplying  any  pub- 
lic utility  service  to  the  city  and  county  and  its  inhab- 
itants, to  territory  outside  the  limits  of  the  city  and 
county,  and  to  the  inliabitants  thereof." 

The  rate-fixing  power  of  the  Public  Utilities  Com- 
mission is  found  in  Section  130  of  the  charter,  which 
provides  in  part: 

''The  commission  shall  have  the  power  to  fix, 
change  and  adjust  rates,  charges  or  fares  for  the  fur- 
nishing of  service  by  any  utility  under  its  jurisdic- 
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tion,  and  to  collect  by  appropriate  means  all  amounts 
due  for  said  service,  and  to  discontinue  service  to 
delinquent  consumers  and  to  settle  and  adjust  claims 
arising  out  of  the  operation  of  any  said  utilities. 

Rates  may  be  fixed  at  varying  scales  for  different 
classes  of  service  or  consumers.  The  commission  may 
provide  for  the  rendition  of  utility  service  outside  the 
limits  of  the  city  and  county  and  the  rates  to  be 
charged  therefor  which  may  include  proportionate 
compensation  for  interest  during  the  construction  of 
the  utility  rendering  such  service." 

No  confusion  should  arise  by  reason  of  the  coinci- 
dence that  the  rate-fixing  body  in  this  case  happens 
to  be  the  Public  Utilities  Commission,  also  having 
jurisdiction  over  the  utility  itself.  In  entering  the 
lease  the  Public  Utilities  Commission  was  acting  pro- 
prietarily.  In  the  exercise  of  its  rate-fixing  power 
the  Commission  is  acting  as  a  public  rate-fixing  body 
even  though  it  is  engaged  in  a  function  as  operator  of 
the  utility.  Connett  v.  City  of  Jerseyville,  110  Fed. 
(2d)  1013.  In  California  a  mimicipality  has  the  power 
to  fix  rates  and  charges  of  municipally  owned  util- 
ities. Durant  v.  City  of  Beverly  Hills  (1940)  39  Cal. 
App.  (2d)  133,  102  Pac.  (2d)  739;  Jochimsen  v.  City 
of  Los  Angeles  (1921)  54  Cal.  App.  715,  202  Pac. 
902;  Bowles  v.  City  and  County  of  San  Francisco 
(1946)  64  Fed.  Supp.  609;  City  of  Pasadena  v.  Rail- 
road Commission  (1920)  183  Cal.  526,  192  Pac.  25. 

The  approved  charter  of  a  municipality  is  a  law 
of  the  state  and  has  the  same  force  and  effect  as  a 
law  enacted  by  the  legislature.   Yosemite,  etc.  v.  State 
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Board  of  Equalization  (1943)  59  Cal.  App.  (2d)  39. 
Under  Section  130  of  the  charter  the  Public  Utilities 
Commission  is  empowered  to  establish  rates  and 
charges  for  the  furnishing  of  utility  services  outside 
the  limits  of  the  city  and  the  rates  to  be  charged 
therefor.  In  order  for  the  services  of  an  airport  to 
be  rendered  outside  the  limits  of  a  municipality  it 
necessarily  follows  that  the  airport  be  constructed 
outside  the  boimdaries  of  the  municipality.  f 

Plaintiff  contends  that  the  police  power  of  the  city, 
including  its  rate-fixing  power  ceases  at  its  borders, 
and  that  only  a  proprietary  power  may  be  exercised 
beyond  its  borders.  South  Pasadena  v.  Terminal  Ry. 
Co.  (1895)  109  Cal.  319,  41  Pac.  1093;  Incorporated 
Town  of  Sihley  v.  Ocheydan  Electric  Co.  (1922)  194 
Iowa  950,  187  N.  W.  560;  City  of  Colorado  Springs 
V.  Colorado  City  (1908)  42  Colo.  75,  94  Pac.  316. 
This  is  true  except  in  those  cases  where  the  legisla- 
ture has  provided  for  the  exercise  of  this  power.  The 
charter  of  the  city,  approved  by  the  legislature,  spe- 
cifically provides  for  the  exercise  of  this  power,  and 
therefor  the  Public  Utilities  Commission  has  jurisdic- 
tion to  set  the  rates  and  charges  for  the  common  use 
facilities  at  the  airport. 

3.      Departure  From  the  Prescribed  Rates  by  Con- 
tract. 

It  is  this  court's  decision  that  in  affording  the  com- 
mon use  facilities  at  the  airport  to  the  airlines  that 
the  City  is  engaged  iu  a  public  utility  function.  Plain- 
tiff contends  that,  notwithstanding  this  fact,  the  City 
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can  by  lease  agreement  fix  with  each  individual  air- 
line using  the  airport  the  charges  for  these  facilities 
and  services  for  a  definite  terra. 

Plaintiff  cites  tv^o  Supreme  Court  cases,  Tlome 
Telephone  Co.  v.  Los  Angeles  (1908)  211  U.  S.  265, 
and  Public  Service  Co.  v.  St.  Cloud  (1924)  265  U.  S. 
352,  as  instances  where  a  public  utility  was  held  to 
have  entered  into  a  binding  contract  for  the  furnish- 
ing of  a  utility  service  at  a  fixed  charge.  Both  cases 
are  distinguisha])le  from  the  instant  case. 

The  charges  fixed  by  contract  in  both  of  these  cases 
were  applicable  not  to  any  one  consumer  alone,  but  to 
all  members  of  the  public  served.  In  other  words,  any 
member  of  the  public  utilizing  the  public  utility  service 
offered  had  a  right  to  ])e  served  at  the  same  price 
paid  by  those  similarly  situated.  In  the  instant  case 
the  lease  agreement  constitutes  nothing  more  than  a 
contract  between  one  consumer,  and  a  public  utility, 
not  for  the  purpose  of  establishing  a  uniform  rate  to 
be  charged  all  members  of  the  public  using  the  utility, 
but  rather  to  establish  a  preferential  position  for  this 
one  consmner  for  twenty  years.  A  contract  of  this 
type  is  entirely  valid  when  executed,  and  is  binding 
in  the  absence  of  rate  regulation  by  the  Public  Utili- 
ties Commission  acting  on  behalf  of  the  public.  Any 
intention  on  the  part  of  the  parties  to  fix  charges  not 
subject  to  regulation  is  inoperative  as  a  matter  of  law. 
The  decisions  next  mentioned  fully  support  the  con- 
clusion that,  with  reference  to  the  common  use  facili- 
ties, the  general  schedule  applicable  to  all  must  as  a 
matter  of  law,  be  applied  to  this  contract. 
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The  case  of  Pinney  d  Boyle  Co.  v.  Los  Angeles  Gas 
Co.  (1914)  168  Cal.  12,  141  Pac.  620,  decided  by  the 
Supreme  Court  of  this  state  is  in  point.  This  was  a 
suit  to  enforce  the  terms  of  a  contract  entered  into 
between  plaintiff  and  defendant  whereby  the  plain- 
tiff agreed  to  take  for  operation  of  its  machinery,  and 
defendant  to  supply  electricity  for  that  purpose.  De- 
fendant was  engaged  as  a  public  utility  in  the  supply  ^ 
of  electricity  to  the  inhabitants  of  the  City  of  Los 
Angeles.  While  this  private  contract  between  the  par- 
ties was  in  existence,  the  City  of  Los  Angeles,  through 
its  legislative  body,  regulated  and  prescribed  the  rates 
which  the  defendant  public  service  corporation  was 
permitted  to  charge  consumers.  Apparently,  at  the 
time  of  the  contract,  the  rate-fixing  power  had  not  been 
exercised  by  the  municipality. 

The  court  held  that  the  fixation  of  the  rate  thus 
adopted  controlled  over  the  terms  of  the  contract.  The  _ 
court  ruled  that  a  contract  of  such  nature  must  neces-* 
sarily  yield  to  a  subsequent  exercise  of  the  rate-fixing 
power.    This  was  on  the  ground  that  the  parties  are 
deemed  to  have  contracted  with  that  result  in  view. 
A  holding,  identical  to  that  made  in  the  case  which 
has  preceded  appears  in  Latv  v.  Railroad  Commission  . 
(1921)  184  Cal.  737,  195  Pac.  423. 

Various  other  decisions  of  the  Supreme  Court  of 
California  are  in  accord.  Leavitt  v.  Lassen  Irrigation 
Co.  (1909)  157  Cal.  82,  106  Pac.  404;  Limoneira  Co.  v. 
Railroad  Commission  (1917)  174  Cal.  232,  162  Pac. 
1033. 


XI 


Decisions  of  tlu;  Su])]"eino  Court  of  th(^  United 
States  are  in  accord.  Midland  Realty  Co.  v.  Kansas 
City  Power  a?ul  Light  Co.,  IJOO  U.  S.  109,  81  L.  Kd. 
540,  57  S.  Ct.  345;  Tlnion  Drygoods  Co.  v.  Georgia 
Public  Service  Corp.,  248  U.  S.  372,  63  L.  Ed.  309, 
37  S.  Ct.  117,  9  A.L.R.  1420.  See  also.  Annotation  74 
L.  Ed.  234  reviewing  both  the  California  and  Federal 
cases  on  this  subject. 

Plaintiff  contends  that  it  would  be  unfair  for  this 
court  to  declare  the  lease  inoperative,  and  to  hold  it 
subject  to  the  prescribed  rates  and  regulations  of  the 
Public  Utilities  Commission.  The  reason  put  forth  is 
that  plaintiff  would  not  have  entered  into  a  lease  of 
hangar  space  without  having  fixed  with  the  City  in 
advance  the  charges  as  to  the  common  use  facilities. 
This  argument  is  without  merit.  If  it  were  not  a 
manufacturer  might  well  argue  that  he  would  not  have 
leased  a  factory  for  20  years  except  foi-  the  fact  that 
he  was  able  to  fix  by  contract  the  price  of  his  elec- 
tricity and  water  for  the  same  period.  Clearly  if  a 
contract  had  been  entered  into  for  these  utility  serv- 
ices at  a  fixed  rate,  subsequent  regulation  by  the 
proper  body,  would  atfect  the  charges  agreed  upon. 

The  fact  that  the  City  is  both  the  lessor  of  hangar 
space  and  the  provider  of  the  common  use  facilities 
does  not  change  the  holding  in  this  case.  The  hangars 
are  constructed  and  leased  so  that  the  customers  of 
the  City  at  the  airport  (the  airlines)  can  better  avail 
themselves  of  the  common  facilities  offered.  This  in 
no  way  affects  the  holding  that  the  airport,  as  far  as 
the  common  use  facilities  are  concerned,  is  offering 
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a  public  utility  service,  the  rates  for  which  can  be  set 
by  the  Public  Utilities  Commission  of  San  Francisco. 

4.     Commercial  Frustration  as  a  Defense. 

The  City  as  a  distinct  and  separate  defense  contends 
that  the  "doctrine  of  commercial  frustration"  should 
apply  in  this  case,  thus  enabling  the  City  to  avoid  the 
lease  agreement  with  plaintiff. 

It  is  evident  from  the  testimony  and  documentary 
evidence  presented  in  this  case  that  this  defense  is 
without  merit. 


In  accordance  with  the  foregoing  it  is  Ordered 

1.  That  Trans  World  Airlines,  Inc.,  account  to  the 
defendants  and  cross-complainants  in  this  action  as  to 
the  extent  of  its  operations  to  and  from  San  Francisco 
Airport  from  and  after  December  31,  1950. 

2.  That  judgment  be  entered  herein  in  favor  of 
defendants,  on  findings  of  fact  and  conclusions  of  law, 
and  that  the  injunction  pendente  lite  be  denied. 

3.  That  judgment  in  favor  of  cross-complainants 
be  entered  herein  in  an  amount  to  be  determined. 
Counsel  is  directed  to  prepare  findings  of  fact  and 
conclusions  of  law  in  conformance  with  the  opinion. 
Each  party  to  pay  its  own  costs. 
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No.  14,523 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Trans  World  Airlines,  Inc., 

a  corporation, 

Appellant, 
vs. 

City  and  County  of  San  Francisco, 
a  municipal  corporation,  et  al., 

Appellees. 


APPELLANT'S  REPLY  BRIEF. 


The  City's  brief  submits  a  number  of  separate  proposi- 
tions, but  all  are  directed  to  one  or  the  other  of  two 
conclusions,  (1)  that  the  agreement  in  suit  is  ineffective 
as  a  matter  of  law^  because  the  City  is  legally  obliged 
to  fix  its  charges  to  the  airlines  for  common  use  facilities 
at  the  airport  as  public  utility  rates,  and  (2)  that  as  a 
matter  of  contract  the  TWA  agreement  incorporates  what- 
ever rate  schedules  the  municipal  Public  Utilities  Com- 
mission may  from  time  to  time  adopt. 

The  City  asserts  the  foregoing  conclusions  in  the  face 
of  the  authorities  cited  in  appellant's  opening  brief,  which 


^All  emphasis  in  this  brief  is  ours  unless  otherwise  noted. 


demonstrate  their  invalidity.  Therefore,  before  answer- 
ing the  separate  arguments  made  by  the  City,  we  wish 
briefly  to  review  controlling  jjrinciples  set  forth  in  our 
opening  brief  which  the  City  either  ignores  or  inadequately 
tries  to  explain  away. 


I. 

THE  CITY'S  BRIEF  DOES  NOT  MEET  THE  POINTS  FOR 
REVERSAL  MADE  IN  APPELLANT'S  OPENING  BRIEF. 

The  City's  arguments  except  for  the  one  point  involving 
the  contract  language  (answered  infra  14-17)  start  always 
from  the  assumption  that  the  City  is  operating  a  public 
utility,  which  it  sometimes  describes  as  ''the  airport"  and 
sometimes  as  "the  common  use  facilities  at  the  airport" 
(e.g.,  City's  Brief,  pp.  3,  7).  This  assumption  of  a  public 
utility  relationship  between  the  City  and  the  airlines 
if  justified  (which  we  do  not  concede)  would  be  irrel- 
evant. //  the  City  had  statutory  authority  to  make  the 
contract  in  suit,  the  contract  is  binding  whether  the  case 
involves  a  public  utility  relationship  or  not.  The  question 
in  this  case  is  not  whether  the  airport  is  a  public  utility, 
but  whether  the  City  had  la^vful  authority  to  make  the 
contract. 

The  City  does  not,  and  under  the  statutory  language 
could  not,  deny  that  the  state  statute,  the  Municipal  and 
County  Airport  Law  (quoted  in  the  appendix  to  Appel- 
lant's Opening  Brief)  expressly  grants  authority  to  lease 
and  contract  as  to  airport  lands,  building  space  and  facil- 
ities. The  City,  however,  claims  that  this  statute  is  inap- 
plicable because  the  case  concerns  a  ''municipal  affair." 


If  this  were  true,  the  contract  would  btill  be  valid,  because 
the  charter  and  the  home-rule  powers  of  the  City  would, 
if  material,  give  contracting  authority  (Appellant's  Open- 
ing Brief,  pp.  25-31).  Still  further,  the  contracting  power 
is  implicit  in  the  City's  authority  to  operate  the  airport, 
for  which  proposition  the  decision  of  this  court  in  Fem- 
mer  v.  City  of  Juneau  (1938)  97  F.2d  649,  fi52,  is  directly 
in  point.  The  contract  is,  therefore,  valid  whether  the 
case  involves  a  public  utility  or  not,  or  involves  a  "munic- 
ipal affair"  or  not. 

Actually,  the  case  does  not  involve  a  municipal  affair, 
and  since  the  City  rests  its  denial  of  the  contract- 
ing power  wholly  on  the  municipal  affair  point,  its  case 
falls  with  its  first  premise,  regardless  of  other  control- 
ling points  for  reversal  made  in  appellant's  opening 
brief.  ''Municipal  affair,"  in  the  sense  material  to  the 
case  at  bar,  is  a  technical  term,  marking  the  line  imder 
the  California  Constitution  between  matters  governed 
by  general  state  statute  and  matters  controlled  by  mu- 
nicipal charters.  Regulation,  under  governmental  powers 
of  matters  affecting  state-wide,  national  and  interna- 
tional carriers  by  air  is  certainly  not  a  "municipal  af- 
fair." This  is  clear,  we  submit,  from  cases  cited  in 
TWA's  opening  brief  (p.  25),  of  which  the  City's  brief 
offers  no  distinction.  Since  the  TWA  brief  was  filed 
the  Supreme  Court  of  California  has  reinforced  the  au- 
thority of  these  cases  by  its  decision  in  Pac.  Tel.  d'  Tel. 
Co.  V.  City  of  Los  Angeles  (Apr.  15,  1955)  44  A.C.  299, 
307,  282  P.2d  36  (quoted  infra  6-7). 

Since  the  City  had  contracting  power  and  exercised 
that  power   in   making   the   TWA   contract,   it   is   bound 


by  the  contract,  regardless  of  whether  it  had  or  has 
regulatory  power  also.  This  follows  from  the  decision 
of  this  Court  in  the  Femmer  case  sustaining  a  contract 
for  use  of  a  wharf,  a  municipally-owned  facility,  and 
pointing  out  the  distinction  between  this  type  of  contract 
and  contracts  which  may  be  voidable  by  regulatory  power 
(97  F.2d  654,  quoted  Appellant's  Opening  Brief,  pp.  39- 
40).  The  same  result  follows  from  Public  Service  Co.  v. 
St.  Cloud  (1924)  265  U.S.  352,  and  similar  cases  (Appel- 
lant's Opening  Brief,  pp.  33-37).  The  City  distinguishes 
the  St.  Cloud  case  by  claiming  that  the  San  Francisco 
charter  gives  the  City  no  power  to  contract  (Brief  for 
Appellees,  pp.  30-36).  Since  contracting  power  exists  both 
by  express  provision  of  state  statute  regarding  airport 
facilities,  and  because,  under  the  Femmer  case,  such 
power  is  implicit  in  the  City's  statutory  power  to  operate 
the  airport  (97  F.2d  652),  the  distinction  fails,  and 
the  validity  of  the  1942  contract  is  established  without 
regard  to  the  contracting  powers  to  be  found  in  the 
charter  and  in  principles  ,of  municipal  home  rule,  if  mate- 
rial (Appellant's  Opening  Brief,  pp.  26-31). 

In  our  opening  brief  we  stated  the  foregoing  and  other 
separate  and  independent  reasons  why  the  decision  of 
the  District  Court  cannot  be  supported.  The  City,  never- 
theless, adopts  the  decision  below  without  reservation  as 
part  of  its  brief  to  this  court  (Brief,  p.  7),  but  does  so 
without  answering  the  decisive  considerations  for  rever- 
sal. Without  repeating  all  arguments  made  in  the  open- 
ing brief,  we  again  point  out : 

The  District  Court  did  not  mention  the  contracting  au- 
thority granted  by  state  law. 


The  court  undertook  to  distin^ish  Public  Service  Co.  v. 
St.  Cloud  (1924)  265  U.S.  352,  and  similar  decisions  of 
the  Supreme  Court,  on  grounds  contrary  to  rulings  of  this 
Court  in  Fenimer  v.  City  of  Juneau  (9  Cir.  193S)  97  P\2d 
649,  654  (Appellant's  Opening  Brief,  pp.  38-41). 

The  court  held  the  1942  agreement  partially  superseded 
by  the  1951  rate  schedule,  but  did  not  mention  the  excep- 
tion therein,  ''Except  as  otherwise  provided,  or  amended 
by  agreement"  (Appellant's  Opening  Brief,  pp.  12-13,  53- 
57). 

While  holding  that  the  contract  was  "entirely  valid 
when  executed"  (Tr.  176)  the  court  held  the  contract 
partially  superseded  by  rate  regulation.  It  so  decided 
in  disregard  and  without  mention  of  the  cases  holding 
that  the  court  has  no  jurisdiction  to  hold  even  a  voidable 
contract  superseded,  in  the  absence  of  a  prior  and  express 
administrative  finding  that  the  contract  is  unreasonable 
and  against  public  interest  (authorities,  infra  19-22,  and 
Appellant's  Opening  Brief,  pp.  54-57). 

The  City  adequately  answers  none  of  the  above  consid- 
erations; several  are  passed  without  mention.  Point  after 
point  in  TWA's  brief,  including  the  unconstitutionality  of 
the  City's  attempted  action,  is  passed  in  the  same  way. 

In  the  following  pages  are  answered  the  points  made 
in  the  City's  brief,  none  of  which,  we  submit,  meet  the 
case  made  in  TWA's  opening  brief,  or  afford  any 
support  for  the  judgment  aj^pealed  from. 


II. 

REGULATION  OF  THE  USE  OF  COMMON  FACILITIES  AT  THE 
SAN  FRANCISCO  INTERNATIONAL  AIRPORT  BY  STATE- 
WIDE, NATIONAL  AND  INTERNATIONAL  AIRLINES  IS  NOT 
A  "MUNICIPAL  AFFAIR." 

At  page  25  of  its  opening  brief  TWA  cited  cases  dealing 

with  the  Union  Depot  in  Los  Angeles,  with  operation  of 

busses  on  the  Venice  freeway,  and  of  carlines  serving  both 

city  and  outlying  areas.     Each  case  held  that  a  municipal 

affair  was  not  involved. 

On  April  15,  1955,  after  our  former  brief  was  filed,  the 
Supreme  Court  of  California  decided  another  case  to  the 
same  point,  Pac.  Tel.  S  Tel.  Co.  v.  City  of  Los  Angeles, 
44  A.C.  299,  282  P.2d  36.  This  case  involved  several  ques- 
tions, but  the  matter  specially  material  to  the  case  at  bar 
can  be  simply  indicated.  The  City  of  Los  Angeles  claimed 
that  its  power  over  municipal  affairs  entitled  it  to  deter- 
mine whether  a  telephone  company  could  engage  in  the 
telephone  business  within  the  territorial  limits  of  that  city. 
The  Supreme  Court  of  California,  in  overruling  this  con- 
tention, said  (44  A.C.  307) : 

''The  business  of  supplying  the  people  with  telephone 
service  is  not  a  municipal  affair;  it  is  a  matter  of 
statewide  concern.  (See  Oro  Elec.  Corp.  v.  Railroad 
Com.,  169  Cal.  466,  475-476  [147  P.  118] ;  San  Fran- 
cisco V.  Pacific  Tel.  &  Tel.  Co.,  166  Cal.  244,  250-251 
[135  P.  971] ;  City  of  San  Diego  v.  Southern  Calif.  Tel. 
Co.,  92  Cal.App.2d  793,  800-801  [208  P.2d  27] ;  People 
ex  rel.  Public  Utilities  Com.  v.  Mountain  States  Tel.  & 
Tel.  Co.,  125  Colo.  167  [243  P.2d  397,  401].)  There- 
fore, any  delegation  from  the  state  to  the  city  of 
authority  to  control  the  right  of  Pacific  to  do  a  tele- 
phone business  should  be  clearly  expressed,  and  any 


doubt  as  to  whether  there  has  been  such  a  delegation 
must  be  resolved  in  favor  of  the  state.  (See  Bay 
Cities  Transit  Co.  v.  Los  Angeles,  16  Cal.2d  772,  777 
[108  P.2d  435] ;  Oro  Elec.  Corp.  v.  Railroad  Com.,  169 
Cal.  466,  477  [147  P.  118];  City  of  Salinas  v.  Pacific 
Tel.  S  Tel.  Co.,  72  Cal.App.2d  494,  498-499  [164  P.2d 
905].)  We  are  unable  to  find  any  constitutional  or 
statutory  provision  conferring  this  authority  on  the 
city." 

The  City  .offers  no  distinction  of  any  of  the  cases  cited 
by  TWA  on  the  municipal  affair  point,  though  the  paral- 
lel with  the  present  case  is  clear.  The  supplying  of  tele- 
phone service  or  the  regulation  of  intercity  transporta- 
tion, bus  operation  on  freeways,  or  grade  crossings  nec- 
essary to  the  operation  of  a  union  depot,  are,  by  decision, 
not  municipal  affairs.  Certainly  then  it  is  not  a  nmnicipal 
affair  to  operate  an  international  airport  or  to  fix  public 
utility  rates  for  the  use  of  necessary  facilities  by  state- 
wide, interstate  and  international  airlines.  Such  activities 
are  of  the  utmost  importance  both  to  the  nation  and  the 
state,  and  by  their  nature  cannot  be  municipal  affairs. 

In  1938  Congress  passed  the  Civil  Aeronautics  Act 
under  which  the  Civil  Aeronautics  Board  exercises  a  broad 
national  authority  over  aviation  (52  Stat.  973,  49  U.S.C. 
401,  et  seq.).  In  the  field  of  state  legislation  are  the 
Municipal  and  County  Airport  Law,  quoted  in  the  appen- 
dix to  appellant's  .opening  brief,  and  the  State  Aeronau- 
tics Commission  Act.  This  latter  provides  a  comprehen- 
sive plan  for  a  state-wide  system  of  airports,  including 
those  which  are  municipally  owned  (Cal.  Stats.  1947,  p. 
2941,  now  sees.  21,001-21,694  of  the  Public  Utilities  Code). 
It  is,  we  submit,  inconceivable  that  these  state  statutes 
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can  be  rendered  ineffective  as  to  municipal  airports,  to 
which  they  expressly  apply,  on  the  ground  that  the  opera- 
tion of  such  airports  is  a  municipal  affair.  And  we  again 
point  out  that  contracting  authority  decisive  of  the 
present  case  is  expressly  granted  to  San  Francisco  by 
the  Municipal  and  County  Airport  Law. 

Tlie  fact  that  a  matter  of  state  or  national  importance 
is  also  of  great  local  importance  does  not  make  it  a  munic- 
ipal affair. 

As  was  said  in  City  of  Los  Angeles  v.  Post  War  etc.  Bd. 
(1945)  26  Cal.2d  101,  114,  156  P.2d  746  (p.  114) : 

''It  is  well  settled  *  *  *  that  where  the  project  has 
a  state  purpose,  it  is  immaterial  that  in  other  respects 
it  is  local  in  nature. ' ' 

If  there  is  doubt  about  the  matter  it  must  be  resolved 
in  favor  of  state  authority,  as  held  in  the  recent  Pacific 
Telephone  case,  supra.  Likewise  in  Ex  Parte  Daniels  (1920) 
183  Cal.  636,  639,  192  Pac.  442,  where  the  court  held  that 
a  state  statute  setting  speed  limits  for  city  streets  controls 
an  inconsistent  ordinance  passed  by  a  city  with  a  free- 
holders' charter,  it  said  (p.  639) : 

"While  it  is  true  that  the  regulation  of  traffic  upon 
a  public  street  is  of  special  interest  to  the  people  of  a 
municipality,  it  does  not  follow  that  such  regulation 
is  a  municipal  affair,  and  if  there  is  a  doubt  as  to 
whether  or  not  such  regulation  is  a  municipal  affair, 
that  doubt  must  be  resolved  in  favor  of  the  legislative 
authority  of  the  state.     The  rule  is  that — 

'Any  fair,  reasonable  doubt  concerning  the  exist- 
ence of  the  power  is  resolved  by  the  courts  against 
the  corporation,  and  the  power  is  denied.'  " 


So  far  as  concerns  the  airport,  the  field  of  safety  rules 
for  planes  using  the  landing  strips  and  other  facilities, 
has  been  largely  filled  by  Federal  authority.^  Flowever, 
the  principle  of  the  Daniels  case  is  clearly  applicable  in 
the  case  at  bar  and  shows,  as  do  the  other  authorities 
cited,  that  this  case  does  not  involve  a  municipal  affair. 

The  case  of  Ehrite  v.  Crawford  (1932)  215  Cal. 
724,  12  P.2d  937,  is  cited  by  the  City  in  support  of,  but  is 
actually  opposed  to,  its  municipal  affairs  argument  (City's 
Brief,  p.  23).  That  was  a  tort  case  involving  an  airplane 
collision  at  the  Long  Beach  Airport.  The  plaintiff  charged 
the  defendant  with  negligence  in  having  violated  safety 
regulations  promulgated  by  the  city.  No  question  of 
Federal  regulation  was  involved.  The  defendant  denied 
the  authority  of  the  city  to  make  the  regulations  on  the 
ground  that  the  accident  had  occurred  outside  the  city 
limits.  Long  Beach  was  a  chartered  city  (Cal. Stats.  1921, 
p.  2054).  The  court  sustained  the  regidation  not  on  the 
ground  that  it  involved  a  municipal  affair,  but  on  the 
ground  that  the  City  was  authorized  to  make  it  by  the 
State  Municipal  and  County  Airport  Law.  The  Court 
said  (p.  728) : 

''This  argument  of  appellant  cannot  be  sustained 
for  the  reason  that  the  city  of  Long  Beach  had  ex- 
traterritorial power  necessary  to  regulate  and  lay 
down    rules   governing   the   use   of   the   municipally- 


2Included  in  the  broad  statutory  authority  of  the  Civil  Aero- 
nautics Board  is  the  power  to  prescribe  air  traffic  rules  (49  U.S.C. 
551  (7) ) .  The  Board  has  delegated  this  power  to  the  Administrator 
of  Civil  Aeronautics  (14  C.F.R.  26.26),  who  has  promulgated 
comprehensive  rules  for  airport  traffic;  concerning,  for  example, 
the  manner  in  which  aircraft  shall  taxi,  take  off  and  land,  and 
the  manner  in  which  airport  signals,  communications,  and  con- 
trol towers  are  to  be  operated  (14  C.F.R.  617.1-617.30). 
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owned  airport,  lying  partly  within  and  partly  with- 
out the  city.  By  act  of  the  legislature  approved  April 
28,  1927  (Stats.  1927,  p.  485),  California  municipali- 
ties were  authorized  and  empowered  to  purchase, 
lease  or  otherwise  acquire  lands  for  and  to  operate 
airports  or  flying  fields  and  in  connection  therewith 
'to  provide  rules  and  regulations  covering  the  use  of 
such  airport  and  facilities  and  the  use  of  other  prop- 
erty or  means  of  transportation  within  or  over  the 
said  airport'." 

None  of  the  cases  cited  by  the  City  support  its  mu- 
nicipal affair  point.  Except  for  Ehrite  v.  Crawford,  supra, 
the  question  in  these  cases  was  whether  public  money 
could  be  spent  for  airport  purposes.  Illustrative  is  Hesse 
V.  Rath  (1928)  249  N.Y.  436,  164  N.E.  342,  which  was 
cited  in  Krenwinkle  v.  City  of  Los  Angeles  (1935)  4  Cal. 
2d  611,  614,  51  P.2d  1098.  The  Krenwinkle  case  holds  ex- 
pressly that  an  airport  ''is  a  public  enterprise";  that 
it  serves  a  public  purpose  and  can  be  built  with  public 
funds.  But  the  City  here  contends  something  entirely 
different — airport  operation  is  a  "municipal  affair"; 
therefore  a  specific  contracting  authority  granted  by  state 
law  with  respect  to  airport  facilities  is  ineffective.  We 
know  of  no  case  anywhere  which  even  remotely  supports 
this  contention. 
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III. 

SECTION  19  OF  ARTICLE  XI  OF  THE  STATE  CONSTITUTION 
GIVES  THE  CITY  NO  POWER  OF  UTILITY  RATE  REGULA- 
TION MATERIAL  TO  THE  CASE  AT  BAR. 

The  City's  contention  that  section  19  of  Article  XT  of 
the  California  Constitution  gives  it  the  rate  regulatory 
authority  here  claimed  (City's  Brief,  pp.  18-24)  has  no 
validity.  It  was  not  adopted  by  the  trial  court.  It  involves 
the  same  fallacies  as  underlie  other  parts  of  the  City's  ar- 
gument; i.e.,  the  unwarranted  assumption  that  a  public 
utility  relationship  is  involved,  and  a  com})lete  disregard 
of  the  fact  that  the  assumption,  if  valid,  would  be  imma- 
terial. If  section  19  of  Article  XI  gives  a  municipal  power 
of  rate  regulation  over  charges  for  airport  facilities 
(which  it  does  not  do),  there  is  nevertheless  a  coexisting 
contracting  power;  the  City  actually  exercised  this  con- 
tracting power  in  making  the  TWA  agreement,  and  is 
therefore  bound  by  that  agreement  (authorities,  pp.  33-34, 
Appellant's  Opening  Brief).  It  is  like\vise  immaterial 
whether  regulatory  power,  if  such  exists,  can  be  exercised 
beyond  the  territorial  limits  of  the  City.  Whether  it  can 
or  cannot,  the  contracting  power  exists  also,  and  this 
power  makes  the  contract  valid. 

While  section  19  of  Article  XI  is  out  of  point  for  the 
reasons  just  given,  it  is  also  out  of  point  because  it  has 
nothing  to  do  with  the  airport,  or  attempted  municipal 
rate  regulation  of  its  activities.  The  section  reads  as 
follows  (italics  as  in  the  City's  brief,  p.  22) : 

''Section  19.  Any  municipal  corporation  may  estab- 
lish and  operate  public  works  for  supplying  its  in- 
habitants with  light,  water,  power,  heat,  transporta- 
tion, telephone  service  or  other  means  of  communica- 
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tion.  Such  works  may  be  acquired  by  original  con- 
struction or  by  the  purchase  of  existing  works,  includ- 
ing their  franchises,  or  both.  Persons  or  corpora- 
tions may  establish  and  operate  works  for  supplying 
the  inhabitants  with  such  services  upon  such  condi- 
tions and  under  such  regulations  as  the  municipal- 
ity may  prescribe  under  its  organic  law,  on  condi- 
tion that  the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof.  A  municipal 
corporation  may  furnish  such  services  to  inhabitants 
outside  its  boundaries;  provided,  that  it  shall  not 
furnish  any  service  to  the  inhabitants  or  any  other 
municipality  owning  or  operating  works  supplying 
the  same  service  to  such  inhabitants,  without  the 
consent  of  such  other  municipality,  expressed  by  or- 
dinance.    (Amendment   adopted  October   10,   1911.)" 

The  first  italicized  sentence  does  not  deal  with  munici- 
pally owned  utilities  but  with  privately  owned  utilities, 
and  the  part  of  the  sentence  giving  municipalities  the  right 
to  regulate  charges  of  privately  owned  utilities  has  been 
superseded  by  the  transfer  of  this  power  to  the  state  Public 
Utilities  Commission  (Cal.Const.,  Art.  XII,  sec.  23;  see 
also  Public  Utilities  Act  of  1915,  now  contained  in  Public 
Utilities  Code  sees.  454,  455,  726,  728,  729,  730).  The 
second  sentence  italicized  by  the  City  says  nothing  about 
rate  regulation. 

Further,  the  authorization  to  municipalities  in  section 
19  to  establish  and  operate  public  works  (from  which 
the  City  claims  utility  rate-making  authority  is  to  be 
implied)  is  not  granted  generally,  but  as  to  "public  works 
for  suppl^dng  its  inhabitants  with  light,  water,  power, 
heat,  transportation,  telephone  service  or  other  means  of 
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communication";  i.e.,  speciflcally  enumerated  services.  In 
the  case  of  In  re  Orosi  Public  Utility  Dist.  (1925)  196 
Cal.  43,  235  Pac.  1004,  the  Supreme  Court  of  California 
said  with  regard  to  the  1911  amendment  to  section  19 
of  Article  XI  (p.  55) : 

''The  adoption  of  the  amendment  definitely  settled 
and  removed  all  doubt  from  the  question  of  the  right 
of  cities  and  towns  to  own  and  operate  the  kind  of 
public  utilities  designated  by  the  constitution." 

The  City  cannot  bring  the  present  case  within  the  con- 
stitutional language  as  to  ''transportation"  or  "means 
,of  communication."  The  latter  term  follows  the  spe- 
cific term  "telephone  service,"  and  on  the  principle  of 
ejusdem  generis  refers  to  communication  similar  to  tele- 
phone service.  As  to  this  principle  see  Fisher  v.  Los  An- 
geles Pac.  Co.  (1913)  21  Cal.App.  677,  680,  132  Pac. 
767;  People  v.  McKecm  (1925)  76  Cal.App.  114,  119-120, 
243  Pac.  898).  As  to  "transportation,"  the  City  furnishes 
no  transportation  at  the  airport.  Its  operations  there  are 
not  like  a  municipal  water  system  or  street  railway,  where 
the  City  performs  the  actual  service  to  its  inhabitants. 
To  make  an  analogy  the  City  would  have  to  furnish  air 
transportation  by  establishing  municipal  airlines. 

All  cases  cited  by  the  City  for  the  proposition  that  mu- 
nicipalities have  power  under  section  19  of  Article  XI  to 
fix  rates  and  charges  of  municipallj^  o\\Tied  utilities  in- 
volved utilit}^  services  expressly  enumerated  in  that  sec- 
tion, and  so  are  not  in  point  on  matters  involving  the 
airport.^ 


^Dxirnnt  v.  City  of  Beverly  Hills  (1940)  39  Cal.App.2d  133.  102 
P.2d  759,  cited  by  the  City  (Brief,  pp.  18-19)  involved  a  water 
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We  again  submit,  however,  that  the  proper  scope  or 
construction  of  section  19  of  Article  XI  is  not  involved  in 
this  case.  Whatever  it  may  be,  the  City  still  had  the  legal 
contracting  authority  which  sustains  the  TWA  contract. 


IV. 

THE  CONTRACT  DOES  NOT  PROVIDE  THAT  THE  CHARGES  IN 
SUIT  ARE  SUBJECT  TO  THE  RATE  SCHEDULES  FROM  TIME 
TO  TIME  ADOPTED  BY  THE  CITY;  TO  THE  CONTRARY  IT 
SETS  OUT  SPECIFIC  CHARGES  (SUBJECT  TO  ESCALATION 
IN  STATED  INSTANCES)  AND  ESTABLISHES  THESE 
SPECIFIC  CHARGES  AS  A  MATTER  OF  CONTRACT. 

The  City  argues  that  the  contract  language  incorpo- 
rates by  reference  whatever  charges  for  common  use 
facilities  the  City  may  establish  from  time  to  time  (City's 
Brief,  pp.  5-6,  39-43).  This  argument  is  based  upon  a 
single  clause  in  section  3  of  the  agreement  saying  that 
TWA  shall  have  ''the  use"  of  such  facilities  "in  com- 
mon with  others  authorized  so  to  do,  and  on  the  same 
terms  and  conditions  as  apply  to  others''  (Tr.  18).   This 


system.  In  referring  to  "public  utility  systems"  the  court  neces- 
sarily meant  systems  supplying  services  enumerated  in  section  19 
of  Article  XI.  Its  language,  if  given  the  all-inclusive  meaning 
claimed  by  the  City,  would  simply  misstate  the  language  of  the 
Constitution. 

Jochimsen  v.  City  of  Los  Angeles  (1921)  54  Cal.  App.  715, 
202  Pac.  902,  and  City  of  Pasadena  v.  Railroad  Commission 
(1920)  183  Cal.  526,  192  Pac.  25,  involved  rates  for  municipal 
water  utilities  clearly  within  section  19  of  Article  XI.  Although 
Bowles  V.  City  and  County  of  San  Francisco  (N.D.Cal.  1946)  64 
F.Supp.  609,  did  not  discuss  section  19  of  Article  XI,  it  involved 
the  municipal  street  railway  of  San  Francisco,  a  transportation 
service.  Although  Polk  v.  City  of  Los  Angeles  (1945)  26  Cal.2d 
519,  159  P.  2d  931,  did  not  involve  the  power  of  the  city  to  fix 
rates,  it  was  concerned  with  a  municipally  owned  electric  utility. 
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language,  however,  clearly  relates  to  the  use  of,  and  not 
charges  for,  the  common  facilities. 

To  begin  with,  the  City's  construction  of  the  agreement 
is  contrary  to  that  made  by  the  District  Court,  which 
held  not  that  the  charges  for  common  use  facilities  are 
adjustable  by  the  terms  of  the  contract,  but  that  the 
contract  charges  had  been  superseded  by  a  public  utility 
rate  schedule,  i.e.,  the  schedule  effective  January  1,  195].* 

The  meaning  of  the  contract,  read  as  a  whole,  is  clear 
on  the  point  under  discussion.  Neither  in  section  3  nor 
elsewhere  does  the  agreement  refer  to  rate  schedules. 
The  schedule  which  the  Commission  had  adopted  in  1941 
(Tr.  207-209)  was  in  effect  when  the  agreement  was 
made  October  1,  1942,  but  the  agreement  does  not  men- 
tion it.  Dollar  and  cents  charges  for  common  use  facil- 
ities are  set  forth  and  are  stated  as  a  matter  of  contract 
(Tr.  20-22). 

From  beginning  to  end  the  parties  speak  in  terms  of 
contract,  and  nowhere  in  terms  of  rate  regulation.  Sev- 
eral provisions  would  be  meaningless  on  the  City's  con- 
struction. Thus  in  section  3 — the  same  section  as  that 
from  which  the  City  takes  a  clause  out  of  context  and 
on  it  founds  the  present  point — there  is  a  provision  that 


4See  Conclusions  Nos.  8,  9,  10,  11,  14,  Tr.  210-220:  Opinion.  Tr. 
168,  177;  Finding  No.  18,  Tr.  215-216;  Judgment,  Tr.  225.  The 
point  is  illustrated  by  quoting  Conclusion  No.  8  (Tr.  219)  : 

"That  the  said  schedule  of  rates  and  charges  so  adopted 
and  approved  supersedes  rates  and  charges  for  common  use 
facilities  set  forth  in  Section  3  of  the  lease  and  agreement  of 
October  1,  1942,  and  plaintiff  and  cross-defendant  is  legally 
obligated  to  pay  the  rates  and  charges  for  the  use  of  common 
use  facilities  set  forth  in  said  schedule  of  rates  and  charges, 
insofar  as  said  rates  and  charges  provide  for  rates  for  the 
use  of  common  use  facilities  at  the  San  Francisco  Airport." 
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if  more  favorable  ''charges  and  fees"  than  the  contract 
charges  are  granted  to  others,  ''then  the  fees  and  charges 
provided  for  herein  shall  be  reduced  to  conform"  (Tr. 
22).  Section  3  also  contains  a  clause  giving  TWA  the 
right  to  store  aircraft  in  any  hangar  owned  by  the  City 
"at  the  same  rates  as  are  charged  *  *  *  to  other  air 
transport  operators"  (Tr.  19);  a  meaningless  provision 
if  everything  was  to  be  at  the  same  rates  charged  to 
other  operators. 

Section  24  provides  that  if  a  subsidiary  or  affiliated 
company  of  TWA  should  wish  to  lease  available  premises 
or  facilities,  the  City  will  make  a  lease  "upon  the  same 
terms,  conditions,  rentals  and  fees  as  provided  herein" 
(Tr.  35).  Here  the  parties  were  considering  both  charges 
and  use,  and  covered  both  subjects  specifically. 

The  City's  contention  also  contradicts  section  13  of  the 
agreement.  The  City  quotes  this  provision  (Brief,  p.  42) 
but  offers  nothing  to  explain  away  its  obvious  meaning. 
The  section  reads  (Tr.  28-29) : 

"Except  as  otherwise  expressly  provided  for  in 
this  lease  and  agreement,  no  charges  or  fees  of  any 
kind  shall  be  charged  or  imposed  by  Lessor,  directly 
or  indirectly,  against  Lessee  or  its  employees,  pas- 
sengers, guests,  vendors,  patrons  or  invitees,  for  or 
on  account  of  any  of  the  rights  or  privileges  granted 
to  or  to  be  enjoyed  by  Lessee,  its  employees,  passen- 
gers, guests,  vendors,  patrons,  and  invitees,  as  pro- 
vided in  this  lease  and  agreement." 

While  submitting  for  the  above  reasons  that  the  agree- 
ment clearly  does  not  incorporate  rate  schedules,  present 
or  future,  we  submit  also  that  if  the  contract  language 
could  be   considered  doubtful,  the  doubt  would  be  dis- 
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pelled  by  practical  construction.  Tho  facts  were  sum- 
marized in  our  former  brief  {])]>.  7-1.')),  and  need  not 
be  repeated.*^ 


V. 
PAGE  BY  PAGE  REPLY  TO  THE  CITY'S  BRIEF. 
Pages  2  and  3.  Much  of  the  material  here  mentioned 
was  offered  by  the  City  in  support  of  its  contention  that 
the  contract  had  been  invalidated  by  commercial  frustra- 
tion (Tr.  321,  342,  548).  The  trial  court  decided  this  point 
against  the  City  and  it  is  not  urged  on  this  appeal  (see 
Tr.  178  and  Appellant's  Opening  Brief,  p.  6).  As  noted 
before,  the  contract  provides  escalation  in  charges  for 
aircraft  exceeding  25,500  pounds  weight  (Tr.  21). 

Page  3.  Here  appears  the  first  of  the  City's  state- 
ments ^'that  in  the  operation  of  the  airport  it  is  conduct- 
ing a  public  utility."  Sometimes  the  public  utility  is  de- 
scribed as  ''the  common  use  facilities"  (City's  Brief, 
pp.  7,  8).  Without  conceding  such  statements  in  either 
form  (Appellant's  Opening  Brief,  pp.  50-53),  we  submit 
again  that  they  are  not  material.  The  City  had  statutory 
authority  to  make  the  contract  in  suit  and  is  bound  there- 


^Practical  construction  by  the  parties  is  entitled  to  ^reat  weiprht 
where  the  meaning  of  contract  language  can  be  considered  doubt- 
ful (Univerml  Sales  Corp.  v.  Cal.  Etc.  Mfq.  Co.  (1942)  20  Cal.2d 
751,  761-762,  128  P.2d  665;  Roij  v.  Salishury  (1942)  21  Cal.2d 
176,  184,  130  P.2d  706.    See  also  Appellant's  Opening  Brief,  p.  33) . 

If  evidence  of  the  circumstances  surrounding  the  execution  of 
the  contract  could  be  considered,  it  is  to  the  same  effect,  namely, 
that  the  clause  in  section  3  on  which  the  City  now  relies  refers  to 
the  use  of  the  facilities  and  not  to  the  charges  for  such  use  (see 
testimony  of  Henry  G.  Andrews,  negotiator  for  TWA,  Tr.  286, 
288,  289,  and  of  Bernard  M.  Doolin,  Airport  Manager,  Tr.  308, 
315). 
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by  regardless  of  whether  or  not  there  is  a  public  utility 
relationship  between  the  City  and  the  airlines  (supra  2-4, 
and  Appellant's  Opening  Brief,  pp.  33-42).  As  to  the 
City's  statement  that  it  must  treat  all  users  of  the  air- 
port "on  an  equal  basis,"  it  does  not  do  so.  Only  air- 
craft operators  are  subjected  to  rate  regulation;  other 
airport  users,  including  those  who  use  facilities  in  com- 
mon, are  not  (Appellant's  Opening  Brief,  pp.  12-13,  46-47, 
and  see  infra  19-22). 

Pa^es  3-5.  Here  the  City  refers  to  the  adoption  of 
the  so-called  rate  schedules.  The  1941  schedule,  as  al- 
ready shown,  was  in  effect  when  the  1942  agreement  was 
made  between  the  City  and  TWA  but  not  mentioned 
therein  (supra  14-15).  The  1946  schedule  provided  higher 
charges,  but  the  City  thereafter  proceeded  under  the 
contract  for  four  years  and  expressly  and  repeatedly  re- 
affirmed its  binding  force  (Appellant's  Opening  Brief,  pp. 
11-12).  In  1947,  and  regardless  of  the  schedule,  the  City 
made  a  contract  of  similar  nature  with  United  Air  Lines 
(Tr.  393).  In  mentioning  the  1951  schedule,  which  is 
claimed  to  supersede  the  contract,  the  City  says  nothing 
here  or  anywhere  in  its  brief  of  the  opening  proviso,  "Ex- 
cept as  otherwise  provided,  or  amended  by  agreement" 
(Tr.  55). 

The  City's  statement  that  the  schedules  were  "of  rates 
and  charges  to  be  paid  by  aircraft  lines  for  use  of  com- 
mon use  facilities  at  the  San  Francisco  Airport"  is  not 
accurate.  The  schedules  indiscriminately  included  charges 
for  other  facilities,  including  those  which  the  City  admits 
are  not  subjects  of  rate  regulation  (Tr.  242,  384-390,  and 
see  Appellant's  Opening  Brief,  pp.  12,  13,  31-33). 
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Pag:es  6-7.  Contrary  to  statements  here  made  by  the 
City,  the  TWA  agreement  does  not  ^ve  ''preferential 
treatment"  to  TWA  or  result  in  ''discrimination" 
against  other  airlines  which  do  not  hold  similar  con- 
tracts. The  City  did  not  plead  discrimination  and  there 
is  nothing  about  discrimination  in  the  findings  or  decree. 

The  mere  fact  that  the  charges  in  the  1942  contract  are 
less  than  those  in  the  1951  schedule  has  no  legal  signif- 
icance. So,  in  Durant  v.  City  of  Beverly  Hills  (1940)  39 
Cal.App.2d  133,  102  P.2d  709  (a  case  cited  in  the  City's 
brief  on  another  point)  the  court  upheld  a  difference  in 
charges  between  customers  of  a  municipally  owned  water 
company,  saying  (p.  138) : 

"Lack  of  uniformity  in  the  rate  charges  is  not  nec- 
essarily unlawful  discrimination,  and  is  not  prima- 
facie  unreasonable." 

In  Live  Oak  W.  U.  Assn.  v.  Railroad  Com.  (1923)  192 
Cal.  132,  219  Pac.  65,  the  court  sustained  water  rates 
fixed  by  the  Commission  which  were  different  as  between 
two  classes  of  users.   The  court  said  (p.  143) : 

"No  design  has  been  shown  on  the  part  of  anyone 
to  give  any  person  an  unlawful  preference  or  unfair 
advantage  over  another  or  to  indulge  in  an  unlawful 
discrimination  in  any  manner  whatsoever.  Not  every 
discrimination  or  recognition  of  a  ground  of  differ- 
ence may  be  classified  as  unlawful.  A  discrimination 
based  upon  reason  and  justice  can  properly  exist. 
The  true  principle  which  governs  the  instant  case  is 
correctly  stated  in  Pennsylvania  R.  R.  Co.  v.  Inter- 
national Coal  Mining  Co.,  230  U.S.  184  [Ann.  Cas. 
1915A,  315,  57  L.  Ed.  1446,  33  Sup.  Ct.  Rep.  893,  see, 
also,  Rose's  U.  S.  Notes].    In  dealing  with  the  rea- 
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sonableness  of  rates  and  permissible  discrimination 
based  upon  differences  of  conditions,  it  is  there  said: 
'Under  the  statute  there  are  many  acts  of  the  carrier 
which  are  lawful  or  unlawful  according  as  they  are 
reasonable  or  unreasonable,  just  or  unjust.  The  de- 
termination of  such  issue  involves  a  comparison  of 
rates  with  service,  and  calls  for  an  exercise  of  the 
discretion  of  the  administrative  and  rate-regulating 
body.  For  the  reasonableness  of  rates,  and  the  per- 
missible discrimination  based  upon  a  difference  in 
conditions  are  not  matters  of  law.  So  far  as  the 
determination  depends  upon  facts,  no  jurisdiction  to 
pass  upon  the  administrative  questions  involved  has 
been  conferred  upon  the  courts.'  " 

In  Barringer  &  Co.  v.  United  States  (1942)  319  U.S.  1, 
the  Supreme  Court  upheld  differences  in  freight  charges 
made  by  a  railroad,  saying  (p.  7) : 

"It  has  long  been  established  by  our  decisions  that 
differences  in  competitive  conditions  may  justify  a 
relatively  lower  line-haul  charge  over  one  line  than 
another,  and  that  it  is  for  the  Commission,  not  the 
courts,  to  say  whether  those  differences  are  sufficient 
to  show  that  a  difference  in  rates  established  to  meet 
those  conditions  is  not  an  unjust  discrimination  or 
otherwise  unlawful." 

A  few  of  the  many  decisions  throughout  the  country 
to  the  same  effect  are  given  in  the  note.^ 


6Z7.-Sf.  V.  Wabasfi  R.  Co.  (1944)  321  U.S.  403,  411  (*' Differences 
in  conditions  may  justify  diiferences  in  carrier  rates  or  service") ; 
Texas  &  Pacific  Ry.  Co.  v.  U.S.  (1933)  289  U.S.  627  (Carriers' 
adjustment  of  rates  to  competitive  conditions  ''does  not  amount 
to  undue  discrimination")  ;  Kiefer  et  al.  v.  City  of  Idaho  Falls 
(1930)  49  Idaho  458,  289  Pac.  81,  83  (citing  Live  Oak  W.  U. 
Asm.  V.  Railroad  Com.  (1923)  192  Cal.  132,  219  Pac.  65,  supra, 
and  saying,  ''Mere  difference  in  the  rates  charged  various  classes 
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The  foregoing  case.s  establisli  another  conclusive  an- 
swer to  the  point  under  consideration,  namely,  that  the 
trial  court  would  have  had  no  jurisdiction  to  find  discrimi- 
nation even  if  the  City  had  pleaded  it.  The  trial  court  held 
that  the  contract  was  ''valid  when  executed"  (Tr.  170), 
but  voidable  under  the  City's  power  ,of  utility  rate  regu- 
lation, and  actually  avoided  by  the  1951  schedule  (Tr. 
224-225).  While  denying  that  the  contract  is  voidable,  we 
again  point  out  that  if  it  were  it  would  nevertheless  stand 

unless   and  until   the  regulatory  body — not   the   court 

made  an  express  finding  after  hearing  that  the  agreement 
is  unreasonable  and  against  public  interest.  That  such 
finding  by  the  Commission  cannot  be  implied  simply  from 
adoption  ,of  a  general  rate  schedule  is  established,  we  sub- 
mit, by  authorities  cited  in  appellant's  opening  brief  (pp. 
55-57),  of  which  the  City  makes  no  distinction.  This 
matter  goes  to  the  jurisdiction  of  the  District  Court,  as 
decided  explicitly  in  the  cases  formerly  cited,  and  also 
in  the  cases  cited  above  in  the  present  brief,  including 
Live  Oak  W.  U.  Assn.  v.  Railroad  Com.  (1923)  192  Cal. 
132,  219  Pac.  65,  which  quotes  Penna.  R.  R.  Co.  v.  Inter- 


of  users  is  not  sufficient  to  establish  an  unjustifiable  discrimina- 
tion") ;  State  V.  De]xirtme7it  of  Public  Service  (1939)  199  Wash 
24,  90  P.2d  243,  249  ("A  mere  difference  in  rates  does  not.  of 
itself,  constitute  an  unlawful  discrimination")  ;  njinois  Cent.  R. 
Co.  V.  Illinois  Commerce  Commission  (1935)  359  111.  563,  195  N.E. 
32,  34  ("A  mere  difference  in  rates  alone  does  not  constitute  un- 
due discrimination")  ;  City  of  Pittsburgh  v.  Pennsylvania  Public 
Utl.  Com'n  (1951)  168  Pa.Super.  95,  78  Atl.2d  35;  Baltimore  O.R. 
Co.  V.  Public  Utility  Commission  (1939)  135  Pa.Super.  20,  4  All. 
2d  628;  Knotis  v.  Nollen  (1928)  206  Iowa  261.  218  N.W.  563: 
Lewis  V.  Mayor  and  City  Council  of  Cumberl^ind  (1947)  189  Md. 
58,  54  Atl.2d  319:  P.  J. ^  Bitter  Co.  v.  Manor  of  City  of  Bridgeton 
(1946)  135  N.J.Law  22,  50  Atl.  2d  1;  Caldwell  v.  City  of  AbUene 
(Tex.Civ.App.  1953)  260  S.W.2d  712,  714. 
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national  Coal  Co.  (1913)  230  U.S.  184,  and  in  Barringer 

d  Co.  V.  United  States  (1942)  319  U.S.  1  (supra  19-20).-^ 

Pages  7-8.  The  City's  statement  of  the  issues  ignores 
points  made  in  our  opening  brief,  which,  we  submit,  are 
controlling  against  the  validity  of  the  judgment. 

Pages  8-9.  The  City  having  given  as  a  main  heading 
that  the  common  use  facilities  are  a  public  utility  pro- 
ceeds to  support  this  claim  with  a  subhead  that  the  air- 
port is  a  public  utility.  The  charter  provisions  referred 
to  are  discussed  in  TWA's  opening  brief  (pp.  46-53).  We 
submit  that  they  do  not  establish  the  airport  as  a  public 
utility.  If,  however,  this  were  debatable,  there  is  cer- 
tainly no  language  in  the  charter  or  elsewhere  estab- 
lishing that  certain  airport  facilities  such  as  landing 
strips,  fueling  equipment,  lights,  signals,  etc.,  are  a  pub- 
lic utility,  but  that  other  airport  facilities,  including  those 
used  in  common  by  patrons  other  than  airlines,  are  not. 
But  always  beyond  these  considerations  is  the  point  that 
the  contract  in  suit  is  binding  under  the  City's  lawful 
authority  to  make  it,  regardless  ,of  whether  a  public 
utility  is  here  involved  or  not. 

Pages  10-14.  TWA  does  not  contend  that  public  utility 
status  is  determined  by  the  number  of  patrons.   The  point 


"^While  TWA  was  under  no  obligation  to  meet  a  point  of  dis- 
crimination not  raised  by  the  pleadings  or  within  the  jurisdiction 
of  the  court,  it  may  be  noted  that  TWA  was  a  pioneer  at  the  San 
Francisco  airport;  that  the  City  wanted  it  there  to  assure  ''con- 
tinued use  of  the  airport  and  the  service  to  the  City"  (Airport 
Manager,  Doolin,  Tr.  315)  ;  and  that  the  contract  bound  TWA  to 
the  airport  for  the  stated  period.  These  benefits  are  comparable 
to  those  to  the  City  of  Juneau  mentioned  by  this  court  in  sus- 
taining the  contract  involved  in  the  Femmer  case. 
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actually  made  is  stated  at  pages  48  and  49  of  the  opening 
brief. 

Pa^es  14-17.  The  cases  cited  l)y  the  City  as  holding 
that  airports  are  public  utilities  are  not  in  point  because 
in  most  of  them  the  questions  were  such  that  it  was  un- 
important for  the  court  to  distinguish  between  *'j)ublic 
utility"   and  ''public  enterprise"  .or  "public   purpose." 

Further,  the  recent  decision  of  this  court  in  Air  Trans- 
port Associates,  Inc.  v.  U.S.  (9  Cir.  1955)  2  CCH  Avia- 
tion Law  Rep.,  p.  17,613,  shows  that  the  status  of  an 
airport  must  be  determined  by  the  state  law  which  is 
properly  applicable.  Obviously  outside  state  cases  are  not 
authoritative  in  the  case  at  bar  without  a  showing  of 
similarity  between  their  constitutional  and  statutory  pro- 
visions and  those  of  California,  The  City  makes  no  such 
showing.  To  illustrate,  it  cites  Price  v.  Storms  (1942)  191 
Okl.  410,  130  P.2d  523,  where  the  court  held  a  city  empow- 
ered to  issue  bonds  for  a  municipal  airport  under  provi- 
sions of  the  Oklahoma  Constitution  granting  powers  to 
issue  such  bonds  for  '  *  public  utilities. ' '  But  * '  public  utility" 
under  this  constitutional  provision,  by  express  decisions 
of  the  Oklahoma  courts,  is  synonymous  with  "public  use" 
(99  Pac.  928)  and  "utilities"  include  convention  halls, 
parks,  cemeteries,  fire  and  street-cleaning  departments 
and  a  collection  of  American  history  and  art.* 

State  V.  Board  of  County  Coni'rs  (1947)  149  Ohio  St. 
583,  79  N.E.2d  698,  cited  by  the  City  to  the  point  that 


»Barnes  v.  Hill  (1909)  23  Okl.  207,  99  Pac.  927;  Denton  v.  City 
of  SapidjM  (1920)  78  Okl.  178.  189  Pac.  532;  OUalxoma  City  v. 
State  (1910)  28  Okl.  780,  115  Pac.  1108;  State  v.  Barnes^  (1908) 
22  Okl.  191,  97  Pac.  997;  City  of  Tulsa  v.  Williamson  (1954)  276 
P.2d  209. 
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an   airport  is   a  public  utilit}-,   is   directly   against  the 
City's  contention  that  operation  of  a  municipal  airport 
is  a  municipal  affair.   The  court  said  (79  N.E.2d  702) : 
'^  Aviation  is  a  subject  of  state-wide  concern  and  in 
exercising  powers  relating  thereto  counties  act  pur- 
suant to  authority  delegated  by  the  state." 

Pages  18-21.  As  already  shown,  the  City  has  no  utility 
rate-making  authority  under  section  19  of  Article  XI  of 
the  California  Constitution  (supra  11-14),  nor  under  the 
charter  provisions  here  cited  (Appellant's  Opening  Brief, 
pp.  46-49).  Again  we  submit,  however,  that  the  existence 
of  rate-making  authority  is  not  material — if  it  exists  the 
City's  authority  to  contract  coexists  with  it. 

Pages  21-22.  The  validity  of  the  TWA  contract  is  not 
dependent  upon  any  distinction  between  governmental 
and  proprietary  capacities.  Even  if  the  City  has  govern- 
mental power  to  regulate  the  charges  in  suit  as  public 
utility  rates,  the  contract  is  still  valid  because  the  City 
had  and  exercised  a  co-existing  statutory  power  to  con- 
tract (Appellant's  Opening  Brief,  pp.  33-38). 

Pages  22-24.  As  already  shown,  neither  section  19  of 
Article  XI  of  the  California  Constitution  nor  section  130 
of  the  charter  gives  the  City  the  powers  here  claimed. 
It  is  therefore  unnecessary  for  the  court  to  consider 
how  far  the  Constitution,  charter,  or  other  legal  rules, 
might  grant  powers  beyond  municipal  limits  in  cases  to 
which  they  might  properly  apply.  We  submit,  neverthe- 
less, that  in  a  correct  view  the  extraterritorial  powers  of 
the  City  over  the  airport  are  proprietary  and  not  govern- 
mental.   The  City's  argument  at  this  point  is  based  on 
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section  19  of  Article  XI  of  the  California  Constitution 
which,  for  reasons  already  given,  we  submit  has  no  bear- 
ing on  the  case  at  bar  (supra  U-14). 

Pages  24-29.  The  proposition,  ^'P^ixation  of  Rates  by 
a  Legislative  Body  Supersedes  the  Terms  of  a  Contract" 
(City's  Brief,  p.  24)  is  so  broadly  stated  as  to  be  untrue. 
The  whole  point  of  the  St.  Cloud,  Femmer,  and  other 
cases  cited  in  TWA's  opening  brief  (pp.  33-42)  is  that 
rate-fixing  power  cannot  supersede  a  municipal  contract 
which  the  City  had  statutory  authority  to  make. 

Pinney  &  Boyle  Co.  v.  L.  A.  Gas  etc.  Corp.  (1914)  168 
Cal.  12,  141  Pac.  620,  and  all  others  but  two  of  the  cases 
here  cited  by  the  City  were  cited  by  the  trial  court  and 
were  distinguished  in  our  opening  brief  (pp.  40-42).  The 
two  cases  now  added,  namely.  Market  St.  Ry.  Co.  v. 
Pacific  Gas  S  Electric  Co.  (N.D.Cal.  1925)  6  F.2d  633, 
and  Sutter  Butte  Canal  Co.  v.  Railroad  Com.  (1927)  202 
Cal.  179,  259  Pac.  937,  are  of  the  same  character  and  sub- 
ject to  the  same  distinction  (Appellant's  Opening  Brief, 
pp.  39-40). 

Pages  30-36.  The  City  distinguishes  Public  Service  Co. 
V.  St.  Cloud  (1924)  265  U.S.  352,  by  saying  that  St.  Cloud 
had  contracting  power  by  its  charter  and  San  Francisco 
no  such  charter  power  (City's  Brief,  pp.  30-31).  But  San 
Francisco  has  explicit  contracting  power  by  state  statute, 
to  which  the  City's  brief  does  not  refer.  It  has  contract- 
ing power  incident  to  its  authority  to  manage  and  operate 
the  airport  {Feinmer  v.  City  of  Juneau  (9  Cir.  1938)  97 
F.2d  649),  again  a  matter  to  which  the  City's  brief  does 
not  refer.   Further,  if  the  charter  provisions  or  princij^les 
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of  municipal  home-rule  were  material,  the  City  would 
have  contracting  power  from  that  source  also,  as  already- 
shown  (Appellant's  Opening  Brief,  pp.  26-31). 

The  City  next  refers  to  Home  Telephone  Co.  v.  Los 
Angeles  (1908)  211  U.S.  265.  This  case  states  the  same 
rule  as  the  St.  Cloud  case,  i.e.,  that  a  city  cannot  super- 
sede by  rate  regulation  a  contract  which  it  had  statutory 
authority  to  make.  The  rule  was  not  applied  because,  as 
the  court  held,  the  City  of  Los  Angeles  under  the  Cali- 
fornia statutes  and  cases  did  not  have  statutory  authority 
to  contract  over  the  subject  matter  presented.  The  case 
at  bar  involves  on  the  question  of  contracting  power  two 
points  which  the  Home  Telephone  case  did  not  involve, 
(1)  a  provision  of  state  law  granting  contracting  authority 
over  the  exact  subject  matter  of  this  suit,  namely,  the  air- 
port facilities,  and  (2)  a  different  rule  concerning  the 
effect  of  charter  provisions  (if  material).  The  Home  Tele- 
phone case  was  decided  before  the  1914  amendment  to  the 
California  Constitution,  under  which  the  City  has  com- 
plete power  over  a  municipal  affair  unless  the  charter 
expressly  withholds  it  (see  authorities  Appellant's  Open- 
ing Brief,  pp.  26-27).  Therefore  the  Home  Telephone  case 
has  no  bearing  on  the  contracting  authority  of  the  City  in 
the  case  at  bar.  But  the  Supreme  Court  unequivocally 
states  therein  the  proposition  controlling  in  the  case  at 
bar — where  contracting  power  exists  (as  here  it  does), 
the  City  is  bound  by  its  contract  regardless  of  whether  it 
might  have  proceeded  by  regulatory  authority. 

The  City's  next  citation,  R.  R.  Comm'n  v.  Los  Angeles 
R.  Co.  (1929)  280  U.S.  145  (Brief,  p.  34),  is  not  in  point; 
the  ground  of  decision  was  that  ''the  State  never  so  em- 
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powered  the  city"   to   CKtablish   streetcar  rates  by  con- 
tract (280  U.S.  151,  152). 

The  City  further  says,  ''Section  130  of  the  Charter  of 
the  City  and  County  of  San  Francisco  is  a  mandatory 
provision  for  fixing  rates. ' '  As  shown  the  charter  is  not  the 
controlling  instrument  here.  Further,  the  Supreme  Court  in 
a  case  involving  almost  identical  charter  language  held  that 
a  provision  that  the  City  shall  have  power  to  regulate 
does  not  mean  that  the  City  must  regulate  (Public  Serv- 
ice Co.  V.  St.  Cloud  (1924)  265  U.S.  352,  quoted  Appel- 
lant's Opening  Brief,  pp.  30-31). 

The  City  next  adopts  the  distinction  of  the  St.  Cloud 
case  made  by  the  trial  court,  a  distinction  contrary  to 
Femmer  v.  City  of  Juneau  (9  Cir.  1938)  97  F.2d  649,  654 
(quoted  Appellant's  Opening  Brief,  pp.  39-46). 

The  City  tries  to  distinguish  the  Femmer  case  on  the 
ground  that  some  charges,  i.e.,  wharfage  rates,  were  fixed 
by  schedule.  We  submit  that  no  distinction  is  sho^^^l  be- 
cause the  contract  which  was  sustained  by  this  court  pro- 
vided the  charges  for  calls  at  the  wharf  and  gave  the 
contracting  steamship  line  prioritj'-  over  others  in  the 
use  .of  the  wharf  (97  F.2d  651).  In  this  regard  it  went 
beyond  the  contract  in  the  case  at  bar  which  gives  TWA 
no  priority  with  regard  to  the  common  use  facilities. 

The  City  makes  no  reference  to  the  fundamentally 
important  ruling  in  the  Femmer  case  that  a  contract  for 
the  use  of  a  municipally  owned  facility  is  not  subject  to 
avoidance  by  regulatory  power,  though  this  point  was 
made  and  stressed  in  the  opening  brief  (pp.  38-41). 

Pages  36-38.  The  City  argues  that  TWA  in  invoking 
legal  rules  as  to  the  effect  of  administrative  construction 
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is  trying  to  estop  the  City  from  its  right  to  legislate.  A 
glance  at  the  quotations  made  by  the  City  will  show  that 
its  authorities  do  not  support  this  contention;  actually 
they  do  not  mention  administrative  construction.  The 
City's  actions  in  so  far  as  they  bear  on  portions  of  the 
1942  contract  which  may  be  of  doubtful  meaning  are 
relevant  as  a  practical  construction  by  a  party  to  that 
contract  (authorities,  supra  16-17).  The  City's  actions  bear- 
ing upon  the  meaning  of  doubtful  provisions  of  the  charter 
are  relevant  as  acts  of  a  governmental  body  charged  with 
the  administration  of  the  charter  (see  authorities,  Appel- 
lant's Opening  Brief,  p.  33). 

Pages  39-43.  As  already  shown  the  City's  rate  schedule 
is  not  incorporated  into  the  TWA  agreement  as  a  matter 
of  contract  (supra  14-17). 

Pages  43-46.  This  argument  was  not  mentioned  by  the 
trial  court,  and  involves  a  play  on  words,  i.e.,  that  the 
agreement  is  a  lease,  and  therefore  while  valid  as  to 
hangars  and  shop  space  under  section  93  of  the  charter, 
is  invalid  as  to  the  facilities  used  in  common  by  the  air- 
lines because  under  section  123  of  the  charter  a  lease 
of  such  facilities  requires  approval  by  vote  of  the  people. 

The  argument  is  completely  answered  by  the  contracting 
authority  granted  the  City  by  state  statute.  The  Munic- 
ipal and  County  Airport  Law  grants  authority  to  operate 
the  airport  to  which,  under  the  ruling  in  the  Femmer 
case,  contracting  authority  is  incident  (97  F.2d  652).  The 
same  statute  expressly  grants  authority  both  to 
lease  and  contract,  and  expressly  as  to  airport 
facilities  (see  quotation,  Appellant's  Opening  Brief,  Ap- 
pendix, pp.  ii-vi).   If,  however,  the  charter  had  any  rele- 
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vance  in  this  matter,  the  City  still  would  have  no  point.  The 
1942  agreement  is  a  contract  as  well  as  a  lease.  The 
City  so  admitted  in  response  to  TWA's  request  for  admis- 
sions in  the  trial  court  (Tr.  115).  The  trial  court  made 
an  express  finding  that  the  parties  ^'entered  into  a  written 
contract  and  lease"  (Tr.  201).  The  trial  court  said  also 
that  the  ''contract"  was  ''entirely  valid  when  executed" 
(Tr.  176),  and  the  City  repeats  the  same  language  in  its 
brief  (p.  24). 

The  authority  for  the  agreement  in  suit  is  not  dependent 
on  section  93  of  the  charter.  It  exists  by  state  law. 
If  a  municipal  affair  were  involved,  which  is  not  the  case, 
the  contracting  authority  would  exist  under  the  compre- 
hensive powers  of  San  Francisco  as  a  home-rule  city 
(Appellant's  Opening  Brief,  pp.  26-27). 

In  the  Femmer  case  it  was  argued  that  the  agreement 
between  the  City  of  Juneau  and  the  steamship  company 
was  void  because  "not  submitted  to  the  electorate  and 
approved  by  them."  An  Alaskan  statute   required  such 
approval  in  the  case  of  a  sale,  lease,  exchange  or  other 
disposition  of  certain  public  property  (97  F.2d  656).  This 
court  held  that  the  agreement  for  use  of  the  wharf — a 
municipally  owned  ''common   use  facility" — was   a  con- 
tract rather  than  a  "lease"  within  the  meaning  of  this 
particular  statute.    The  court  said  in  part  (97  F.2d  657) : 
"Nor  do  we  think  that  the  Northland  agreement 
effected  a  'sale,  lease,  exchange  or  other  disposition 
of  property'  within  the  meaning  of  subsection  twen- 
tieth of  section  2383.   Of  course,  no  serious  contention 
could  be  made  that  the  result  of  the  transaction  was 
a  sale  or  exchange  of  the  wharf  or  part  thereof.  How- 
ever, it  is  argued  that  the  agreement  amounted  to  a 
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lease.  With  this  contention  we  do  not  agree.  North- 
land was  not  given  a  right  to  possession  of  the  wharf 
or  any  part  thereof  but  merely  a  permission  to  use  it 
for  a  limited  purpose — a  purpose  entirely  consistent 
with  its  intended  use. ' ' 

Pag^es  46-48.  These  pages  contain  the  City's  argument 
on  the  mimicipal  affair  point,  which  has  been  answered 
(supra  2-10). 

Pages  48-54.  The  City  here  attributes  to  TWA  an  argu- 
ment which  TWA  did  not  make,  and  then  answers  that 
argument  with  no  reference  to  the  point  actually  made. 
TWA  raised  no  issue  about  the  sufficiency  of  notice  for 
the  proceedings  which  resulted  in  the  rate  schedule  of 
January  1,  1951.  The  point  is  that  the  adoption  of  that 
schedule  had  no  possible  effect  on  the  TWA  contract  for 
two  separate  reasons,  (1)  the  express  exception  con- 
tained in  the  schedule  itself,  and  (2)  the  absence  of  any 
express  finding  by  the  Commission  on  the  TWA  contract 
(Appellant's  Opening  Brief,  pp.  53-57).  The  pertinence 
of  the  first  reason  is  self-evident.  As  to  the  second  rea- 
son, it  is  settled  by  cases  directly  in  point  and  unchal- 
lenged by  the  City  that  a  contract  valid  when  made,  even  ^ 
if  voidable  by  regulatory  authority,  is  not  avoided  until 
the  Commission  makes  an  express  finding  that  that  par- 
ticular contract  is  unreasonable.  Such  finding  cannot 
be  implied  from  a  general  rate  schedule  such  as  that  of 
January  1,  1951  (authorities.  Appellant's  Opening  Brief, 
pp.  54-57).  The  same  cases  and  likewise  cases  cited 
earlier  in  this  brief  from  the  Supreme  Court  of  the  United 
States  and  the  Supreme  Court  of  California  hold  also 


31 

that,  in  the  absence  of  such  an  administrative  finding,  the 
court  has  no  jurisdiction  to  make  an  order  superseding  any 
part  of  the  contract  (supra  21-22). 


CONCLUSION. 
The  fact  that  the  agreement  of  October  1,  1942,  is,  as 
we  submit,  perfectly  valid  and  binding,  creates  no  imped- 
iment to  the  proper  and  efficient  conduct  of  the  airport. 
The  law  gives  the  City  ample  powers  of  management  and 
these  powers  are  strengthened,  not  hurt,  by  the  contract- 
ing authority  granted  by  law. 

We  again  submit  that  the  authority  of  the  City 
to  make  the  lease  contract  of  October  1,  1942,  is 
decisive  of  the  case  at  bar.  Since  this  authority  exists  it 
is  immaterial  whether  the  airport  is  a  public  utility  or 
not;  it  is  immaterial  whether  the  case  deals  with  a  gov- 
ernmental or  proprietary  function;  it  is  immaterial 
whether  it  deals  with  a  municipal  affair — though  in  a 
correct  view  of  the  case  it  does  not  involve  a  municipal 
affair  and  the  City  has  no  governmental  authority  over 
the  subject  matter  of  this  suit. 

In  addition,  there  are  the  other  independent  and  con- 
trolling points  for  reversal  made  in  our  opening  brief  and 
left  unanswered  by  the  City. 

We  submit  that  the  judgment  cannot  be  supported  on 
the  grounds  relied  on  by  the  trial  court  or  any  of  tlie 
additional  grounds  put  forth  in  the  City's  brief,  and  that 
the  judgment  should  be  reversed  with  instructions  to  enter 
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a  declaratory  judgnient   sustaining  the  validity   of   the 
contract  and  its  binding  force  for  its  full  term. 

Dated :  San  Francisco,  California, 
May  23, 1955. 
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quest a  rehearing  for  the  following  reasons: 

1.  The  Court's  failure  to  rule  on  the  question,  that 
the  operation  of  the  City  owned  airport  (especially  the 
common  use  facilities  thereof),  is  a  public  utility. 

2.  The  Court's  failure  to  find,  that  the  City  in  the 
operation  of  a  public  utility  (airport)  cannot  discrim- 
inate or  give  a  preference  between  the  various  users 
of  the  common  use  facilities  at  the  airport. 

3.  The  Court's  misinterpretation  of  the  law,  that 
in  the  operation  of  the  airpoi-t,  it  is  a  State  or  Fed- 


eral  affair,  rather  than  a  ^'municipal  affair"  con- 
trolled and  governed  by  the  provisions  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  and  sub- 
ject to  the  rate  making  provisions  of  the  Charter. 

4.  If  the  operation  of  the  airport  is  not  a  mu- 
nicipal affair,  it  must  be  a  Federal  affair  controlled 
by  the  Civil  Aeronautics  Act  of  1938,  as  amended,  then 
this  Court  is  without  jurisdiction. 

5.  If  the  operation  of  the  airport  is  neither  a  mu- 
nicipal or  Federal  affair,  it  must  be  a  State  affair 
controlled  by  the  Public  Utilities  Commission  of  the 
State  of  California  then  this  Court  is  without  juris- 
diction. 


I. 

THE  COURT'S  FAILURE  TO  RULE  ON  THE  QUESTION,  THAT 
THE  OPERATION  OF  THE  AIRPORT,  ESPECIALLY  THE 
COMMON  USE  FACILITIES,  IS  A  PUBLIC  UTILITY  BUSINESS. 

Argument  I  in  the  City's*  brief  directly  raised  the 
question,  "that  the  operation  of  common  use  facilities 
[at  the  airport]  is  a  public  utilities  business". 

The  Court  utterly  disregarded  the  point  presented. 
The  City  deems  this  question  of  prime  importance  to 
the  whole  nation,  namely:  IS  THE  OPERATION  OF 
A  MUNICIPALLY-OWNED  AIRPORT  PUBLIC 
UTILITY  BUSINESS? 

TWA  in  its  briefs  and  in  oral  argument  failed  to 
answer  this  question. 


*Por  convenience,  the  parties  will  hereafter  be  referred  to  as 
"TWA"  and  ''the  City".  All  emphasis  supplied  unless  otherwise 
noted. 


The  City  affirmatively  demonstrated  that  the  opera- 
tion of  a  municipal  airi)ort  is  a  public  utility  busi- 
ness. 

State  V.  Jackson  (1929),  121  Ohio  St.  186,  167  N.E. 
396,  stated: 

''Manifestly  no  argument  is  necessary  to  show 
that  a  landing  field  for  aircraft  is  a  public  util- 
ity." 

In  Jones  v.  Keck  (1946),  74  Ohio  App.  549,  74 
N.E.  2d  644,  646,  the  Court  decided: 

"Such  airports  and  landing  fields  are  of  the 
character  of  public  utilities  ..." 

In  State  ex  rel.  City  of  Lincoln  v.  Johnson  (1928), 
117  Neb.  301,  220  N.W.  273,  274,  the  Court  determined 
as  follows : 

"In  this  view  of  the  questions  raised  by  the 
auditor,  an  equipped  municipal  aviation  field 
is  both  a  'public  service  property'  and  a  'public 
utility'  within  the  meaning  of  the  Home  Rule 
Charter  ..." 

To  the  same  effect,  see  Price  v.  Storms,  et  ah,  Board 
of  Trustees  (1942),  191  Okla.  410,  130  P.  2d  523;  City 
of  Toledo  V.  Jenkitis  (1944),  143  Ohio  St.  141,  54 
N.E.  2d  656;  State  v.  Board  of  County  Commission- 
ers (1947),  149  Ohio  St.  583,  79  N.E.  2d  698. 

In  161  A.L.R.  734  a  review  of  the  law  in  all  juris- 
dictions where  the  question  has  been  presented  def- 
initely hold  that  the  operation  of  an  airport  by  a 
municipality  or  other  governmental  agency  is  withm 
the  public  utility  field. 


This  Circuit  Court,  in  Air  Transport  Association 
V.  United  States  (1955),  221  F.  2d  467,  held  that  the 
United  States  in  the  operation  of  Elmendorf  Field  in 
Alaska  was  engaged  in  "a  public  enterprise". 

It  is  submitted  that  the  crux  of  the  instant  case  is 
to  be  foimd  in  a  determination  of  whether  the  City 
in  the  operation  of  an  airport  is  engaged  in  a  public 
utility  business. 

The  District  Court  stated: 

"The  San  Francisco  Airport  has  been  built 
with  public  funds  for  the  public  use.  It  is  the 
determination  of  this  court  that  this  use  is  two- 
fold on  one  hand  for  the  use  of  the  air  traveling 
public,  and  on  the  other,  for  the  use  of  those 
individuals  and  corporations  using  the  airport 
for  their  aircraft.  Certainly  this  latter  group 
is  more  restricted  than  the  former,  but  this  fact 
does  not  mitigate  against  the  public  utility  func- 
tion of  the  city  as  regards  the  common  use  fa- 
cilities. These  facilities  are  offered  to  the  air- 
line companies  as  customers  of  the  airport;  they 
are  offered  as  a  public  utility  service. 

''It  is  this  court's  decision  that  in  affording 
the  common  use  facilities  at  the  airport  to  the 
airlines  that  the  city  is  engaged  in  a  public 
utility  fimction." 

Section  10001  of  the  Public  Utilities  Code  of  the 
State  of  California  defines  "public  utilities"  as  it 
pertains  to  municipalities  in  these  words: 

"  ^Public  utility'  defined.  'Public  utility'  as 
used  in  this  article,  means  the  supply  of  a  mu- 
nicipal  corporation   alone   or   together   with  its 


inhabitants,  or  any  portion  thereof,  with  water, 
lights,  heat,  power,  transportation  of  pernonn  or 
property,  means  of  communication,  or  means  of 
promoting  the  public  convenience." 

Section  10004  provides : 

'* Incidental  potvers  included  in  power  to  ac- 
quire and  operate  public  utility.  For  the  pur- 
pose set  forth  in  Sections  10002  and  10003  a  mu- 
nicipal corporation  may  acquire,  own,  control, 
sell  or  exchange  lands,  easements,  licenses,  and 
rights  of  every  nature  within  or  without  its  cor- 
porate limits,  and  may  operate  a  public  utility 
within  or  without  the  corporate  limits  when 
necessary  to  supply  the  municipality,  or  its  in- 
habitants or  any  portion  theerof,  with  the  service 
desired." 

Under  the  doctrine  of  People  v.  Western  Airlines, 
42  Cal.  2d  622,  infra,  there  can  be  no  doubt  that  this 
City  in  the  ownership  of  the  airport  is  operating  a 
public  utility. 

The  failure  of  this  Court  to  make  a  ruling  on  this 
vital  legal  point  is  worthy  of  reconsideration. 


II. 

THE  COURT'S  FAILURE  TO  FIND,  THAT  THE  CITY  IN  THE  OP- 
ERATION OF  A  PUBLIC  UTILITY  BUSINESS  (AIRPORT) 
CANNOT  DISCRIMINATE  OR  GIVE  A  PREFERENCE  BE- 
TWEEN THE  VARIOUS  USERS  OF  THE  COMMON  USE 
FACILITIES  AT  THE  AIRPORT. 

The  Court's  refusal  to  sustain  the  judgment  of  the 
District  Court  will  create  a  chaotic  condition  in  the 


aviation  industry.  Twelve  (12)  scheduled  air  car- 
riers, nonscheduled  carriers  and  private  carriers  use 
the  '' common  use  facilities"  at  the  San  Francisco 
International  Airport.  The  twelve  (12)  scheduled  car- 
riers fly  over  two  million  passengers  a  year.  (Tr.  p. 
253.)  Today  there  are  over  three  million  passengers 
a  year.  They  are  in  a  competitive  public  service, 
using  a  common  terminal,  the  San  Francisco  Inter- 
national Airport.  Two  of  the  carriers  (TWA  and 
United  Air  Lines)  have  leases  with  the  City  which 
set  forth  rates  for  common  use  facilities  based  on 
the  schedules  duly  enacted  in  1941  and  1946.  (Tr. 
pp.  393-394.)  In  their  contracts  there  is  a  provision 
that: 

'^  Lessor  further  demises  and  lets  imto  Lessee 
the  use,  in  common  with  others  authorized  so  to 
do  and  on  the  same  terms  and  conditions  as  apply 
to  others,  of  any  and  all  general  facilities,  improve- 
ments, equipment  and  services  which  have  been 
or  may  hereafter  be  provided  at  said  San  Fran- 
cisco Municipal  Airport  ...  all  of  said  facilities 
to  be  used  and  occupied  in  accordance  with  the 
rules  and  regulations  of  said  airport."  (Ap- 
pellees' Brief,  pp.  5-6.) 

WHO  ARE  AUTHORIZED  TO  USE  THE  SAN 
FRANCISCO  INTERNATIONAL  AIRPORT  ?  Sec- 
tion 21637,  Public  Utilities  Code  of  the  State  of  Cali- 
fornia (Stats,  of  1953,  Chapter  151,  §1)  provides: 

*'In  no  case  shall  the  public  be  deprived  of  its 
rightful  equal  and  uniform  use  of  the  airport, 
or  navigation  facilities,  or  portion  of  either." 


49  USCA,  Section  1110,  provides: 

"The  airport  to  which  the  provision  relates 
will  be  available  for  public  use  on  fair  and  rea- 
sonable terms  and  without  unjmt  discriminor 
tion.'* 

And  in  the  enactment  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  the  Congress  of  the  United 
States  stated  in  the  Declaration  of  Policy  establish- 
ing the  Civil  Aeronautics  Board,  49  USCA,  Section 
402: 

"In  the  exercise  and  performance  of  its  pow- 
ers and  duties  under  this  chapter,  the  board  shall 
consider  the  following,  among  other  things,  as 
being  in  the  public  interest  and  in  accordance 
with  the  public  convenience  and  necessity. 

"(c)  The  promotion  of  adequate,  economical, 
and  efficient  service  by  air  carriers  at  reasonable 
charges,  without  unjust  discriminations,  undue 
preferences  or  advantages,  or  unfair  or  de- 
structive competitive  practices/' 

49  USCA,  Section  1101(8),  defines  an  airport  as 
follows : 

"Public  airport  means  any  airport  which  is 
used  or  to  be  used  for  public  purposes,  under 
the  control  of  a  public  agency,  the  landing  area 
of  which  is  publicly  owned." 

49  USCA,  Section  484(b),  provides: 

"No  air  carrier  or  foreign  air  carrier  shall 
make,  give,  or  cause  any  midue  or  unreasonable 
preference  or  advantage  to  any  particular  person, 
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port,  locality,  or  description  of  traffic  in  air  trans- 
portation in  any  respect  whatsoever  or  subject 
any  particular  person,  port,  locality,  or  descrip- 
tion of  traffic  in  air  transportation  to  any  unjust 
discrimination  or  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  what- 
soever/' 

Ten  of  the  scheduled  air  carriers,  and  all  non- 
scheduled  and  private  carriers  using  the  San  Fran- 
cisco International  Airport  pay  according  to  the 
schedule  of  rates  and  charges  for  the  use  of  the  com- 
mon facilities  as  promulgated  admittedly  according 
to  law  by  the  Public  Utilities  Commission  of  the  City. 

The  decision  of  this  Court  would  effectuate  a  vari- 
ation of  all  principles  of  utility  law  by  permitting 
City  to  contract  with  two  air  carriers  (TWA  and 
United)  on  a  preference  basis  and  to  regulate  the  re- 
maining ten  scheduled  carriers,  non-scheduled  and 
private  carriers  for  the  use  of  the  same  '^common  use 
facilities". 

All  twelve  of  the  scheduled  air  carriers  using  the 
airport  are  in  interstate  or  foreign  air  commerce 
within  the  meaning  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended.   (49  USCA,  Section  401  (20).) 

The  regulation  of  rates  and  charges  for  ''common 
use  facilities"  at  the  airport  must  of  necessity  be  non- 
discriminatory. The  Supreme  Court  has  uniformly 
held  that  there  can  be  no  discrimination  or  discrim- 
inatory practices  or  preferences  indulged  in  by  car- 
riers in  interstate  commerce,  whether  by  rail,  ship- 
ping,  or  otherwise.    In  Baltimore  d  0.  R.   Co.  v. 


United  States  (1939),  305  U.S.  507,  it  was  hold  that 
where  int(;rstate  carrier  warehouse  rates  were  not 
open  to  all  shippers  alike  there  was  a  violation  of 
the  Interstate  Commerce  Act. 

In  United  States  v.  Baltimore  d  O.  R.  Co.  (1948), 
333  U.S.  169,  the  Supreme  Court  had  this  to  say: 
''The  Interstate  Commerce  Act  is  one  of  the 
most  comprehensive  regulatory  plans  that  Con- 
gress has  ever  undertaken.  The  first  act,  and  all 
amendments  to  it,  have  aimed  at  wiping  out 
discriminations  of  all  types.  New  York  v.  United 
States,  331  U.  S.  284,  296,  91  L.  ed.  1492  on 
1507,  67  S.  Ct.  1207. 

''It  would  be  strange  if  this  legislation  left  a 
way  open  whereby  carriers  could  engage  in  dis- 
crimination merely  by  entering  into  contracts  for 
the  use  of  trackage.  In  fact  this  court  has  long 
recognized  that  the  purpose  of  Congress  to  pre- 
vent certain  discriminations  and  prejudicial  prac- 
tices could  not  be  frustrated  by  contracts  even 
though  the  contracts  were  executed  before  en- 
actment of  the  legislation." 

The  following  case  is  analogous  to  the  situation  at 
bar  namely.  Union  Pacific  Railroad  Co.  v.  United 
States  (1941),  313  U.S.  450.  Kansas  City,  Kansas, 
aided  by  the  railroad  company,  gave  cash  bonuses  and 
rental  credits  to  induce  dealers  to  become  tenants  of 
a  new  wholesale  produce  terminal.  The  dealers  were 
former  tenants  of  the  terminal  owned  by  Kansas  City, 
Missouri.  The  standard  rental  adopted  was  $150  per 
month  per  unit,  but  for  the  first  three  months  after 
official  completion  date  of  terminal  only  $50  a  month 
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was  charged.  The  Supreme  Court  of  Kansas  in  the 
case  of  Kansas  and  State  ex  rel.  Parker  v.  Kansas 
City,  151  Kan.  1,  97  P.  2d  104,  held  the  city  had  au- 
thority to  pay  sums  to  induce  new  tenants  for  the  new 
terminal.  The  city  was  enjoined  from  such  practices. 
The  Court  stated : 

''In  fact  favoritism  which  destroys  equality  be- 
tween shippers,  however  brought  about,  is  not 
tolerated. 

"In  our  view,  action  by  any  person  to  bring 
about  discriminations  in  respect  to  transportation 
of  property  is  rendered  unlawful  by  the  Elkins 
Act.  Any  other  conclusion  would  do  violence  to 
a  dominant  purpose  of  carrier  legislation. 

"Where,  as  here,  the  action  of  the  city  in  giv- 
ing cash  or  rental  credits  is,  as  we  have  decided, 
a  part  of  the  plan  in  respect  to  transportation  re- 
sulting in  an  advantage  to  shippers,  we  conclude 
that  the  giving  of  any  cash,  rental,  credit,  free  or 
reduced  rents  to  induce  leasing  of  space  in  the 
terminal  is  contrary  to  the  Elkins  Act." 

In  California  v.  United  States,  320  U.S.  577,  the 
State  of  California  and  the  City  of  Oakland  were 
enjoined  from  giving  preferential  demurrage  charges 
on  the  wharfs  in  San  Francisco  and  in  the  City  of 
Oakland.  The  Maritime  Commission  fixed  a  schedule 
of  maximum  free  time  and  another  schedule  for  avoid- 
ing discrimination  to  noncompensatory  charges. 

This  Court  in  its  decision  permits  the  City  the 
privilege  of  having  twelve  separate  rates  or  charges 
for  the  common  use  facilities  at  the  airport.  In  so 
doing,  it  does  violence  to  all  concepts  of  utility  law 
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that  forbids  preferences  or  discrimination  in  charges 
for  public  utility  services. 


III. 

THE  COURT'S  MISINTERPRETATION  OF  THE  LAW,  THAT  IN 
THE  OPERATION  OF  THE  AIRPORT,  IT  IS  A  STATE  OR 
FEDERAL  AFFAIR,  RATHER  THAN  A  "MUNICIPAL  AF- 
FAIR" CONTROLLED  AND  GOVERNED  BY  THE  PROVI- 
SIONS OF  THE  CHARTER  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO. 

The  Court  on  page  5  of  its  opinion  stated : 

''The  airport  is  not  strictly  a  local  affair.  It  is 
part  of  a  global  system  of  air  transportation.  Its 
value  stems  from  the  fact  that  it  links  the  San 
Francisco  area  v^ith  other  areas  served  by  airports. 
It  distinctly  serves  not  only  the  city  of  San  Fran- 
cisco but  all  neighboring  and  outlying  communi- 
ties. The  airport  is  used  as  a  military  airport. 
Federal  and  state  authorities  regulate  charges  for 
common  carrier  air  traffic." 

Under  the  provisions  of  Article  XI,  §19  of  the  State 
Constitution  adopted  in  1911  an  airport  is  a  ''munici- 
pal affair".  The  first  sentence  of  §19  of  Article  XI 
provides : 

"Any  municipal  corporation  may  establish  and 
operate  public  v^orks  for  supplying  its  inhabitants 
vdth  light,  water,  power,  heat,  transportation,  tel- 
ephone service  or  other  meatis  of  commumcatio-ii." 

An  airport  is  a  public  work  for  suppMng  inhab- 
itants of  the  municipality  with  transportation  under 
the  constitutional  provision.  This  is  made  clear  by  the 


12 

interpretation  of  the  State  Supreme  Court  of  the  pro- 
visions of  Section  20  of  Article  XII  of  the  Constitu- 
tion relative  to  the  powers  of  the  State  Public  Util- 
ities Commission,  also  adopted  in  1911,  in  People  v. 
Western  Airlines,  42  C.  2d  622. 

In  People  v.  Western  Airlines,  Western  challenged 
the  jurisdiction  of  the  State  Public  Utilities  Commis- 
sion to  establish  intrastate  rates  for  airline  passengers. 

One  ground  of  objection  was  that  Article  XII, 
§20  of  the  Constitution  which  conferred  upon  the 
Commission  power  over  the  rates  of  "transportation 
companies"  did  not  include  airlines  companies.  The 
Court,  at  page  635  stated  as  follows: 

' '  The  fact  that  airline  transportation  companies 
were  not  in  existence  when  the  Constitution  was 
adopted  in  1879  does  not  make  them  any  the 
less  'transportation  companies'  within  the  mean- 
ing and  contemplation  of  article  XII.  It  was 
well  said  by  the  Supreme  Court  of  Nebraska 
in  State  ex  rel.  State  Bailway  Com.  v.  Ramsey 
(1949),  151  Neb.  333,  at  page  338  (37  N.W.2d 
502):  '.  .  .  A  constitution  is  intended  to  meet 
and  be  applied  to  any  conditions  and  circum- 
stances as  they  arise  in  the  course  of  the  progress 
of  the  community.  The  terms  and  provisions  of 
constitutions  are  constantly  expanded  and  en- 
larged by  construction  to  meet  the  advancing 
affairs  of  men.  While  the  powers  granted  thereby 
do  not  change,  they  do  apply  in  different  periods 
to  all  things  to  which  they  are  in  their  nature 
applicable.  Pensacola  Telegraph  Co.  v.  Western 
Union  Telegraph  Co.,  96  U.S.  1,  24  L.Ed.  708 
11  Am.  Jur.,   Constitutional  law  §  51,  p.  '660 ;  9 
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Am.Jur.,  Carriers,  §  4,  p.  4.30.  These  principles 
have  been  held  to  he  api)licable  to  transporta- 
tion by  air.  "Transpoi-tation,  as  its  derivation  de- 
notes, is  a  carrying  across,  and,  whether  the  car- 
rying be  by  rail,  by  wat(!r  or  by  air,  the  pur- 
pose in  view  and  the  thinc;^  done  are  identical 
in  result."  Curtisfi-W right  Flying  Service  v. 
Glose,  66  F.2d  710,  certiorari  denied  290  U.S. 
696  (54  S.Ct.  132,  78  L.Ed.  599,  .  .  .  (citations 
omitted).'  " 

Therefore,  under  Article  XI,  §19,  San  Francisco 
was  given  the  direct  constitutional  grant  to  establish 
and  '^ operate^'  an  airport. 

The  City  owns  its  own  water  system,  which  serves 
San  Francisco,  parts  of  Alameda  County  and  most 
of  the  Peninsula  area.  This  water  system  links  San 
Francisco  with  other  areas  and  serves  neighboring 
and  outlying  communities.  That  the  State  of  Cali- 
fornia is  greatly  concerned  with  water  is  evidenced 
by  a  separate  water  code  which  legislates  for  over 
fifty  water  agencies.  The  use  and  control  of  water 
is  more  of  a  statewide  affair  than  airports. 

However,  municipally  owned  w^ater  systems  are 
municipal  affairs  under  the  jurisdiction  of  the  mu- 
nicipality, and  not  subject  to  State  regulation. 

See; 

City    of    Pasadena   v.    Railroad    Commission, 

183  Cal.  526,  192  Pac.  25 ; 
Jochimsen  v.  Los  Angeles,  54  C.A.  715,  202  Pac. 

902. 
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If  municipally  owned  water,  light,  heat  and  power 
systems  are  ''municipal  affairs",  it  necessarily  fol- 
lows that  a  municipally  owned  airport  is  a  "municipal 
affair". 

On  the  other  hand  all  private  public  utility  water 
systems  are  under  the  jurisdiction  of  the  Public 
Utilities  Commission  of  the  State.  In  fact  all  private 
public  utilities  are  subject  to  the  jurisdiction  of  the 
State  Public  Utilities  Commission. 

The  State  Supreme  Court  long  ago  ruled  that  mu- 
nicipally owned  utilities  were  not  under  the  juris- 
diction of  the  State.  This  was  amply  pointed  out  to 
the  Court  in  Durant  v.  City  of  Beverly  Hills  (1940), 
39  C.A.  2d  133,  137,  102  P.  2d  759: 

' '  The  power  of  the  city  to  fix  rates  to  be  charged 
those  customers  residing  within  its  boundaries 
is  incidental  to  the  power  to  'establish  and  op- 
erate' public  utility  systems  conferred  by  sec- 
tion 19  of  article  XI  of  the  Constitution.  This 
power  to  fix  the  charges  for  service  by  the  mu- 
nicipality when  operating  a  municipally  owned 
public  utility  is  not  controlled  by  section  23  of 
article  XII  of  the  Constitution.  (City  of  Pasa- 
dena V.  Railroad  Com.,  183  Cal.  526,  534  [192 
Pac.  25,  10  A.L.R.  1425] ;  Jochimsen  v.  Los  An- 
geles, 54  Cal.  App.  715,  716  [202  Pac.  902].)  The 
power  of  the  city  to  furnish  services  to  inhabi- 
tants outside  its  boundaries  is  a  part  of  the  con- 
stitutional grant  found  in  section  19  of  article 
XI,  wherein  the  city  is  authorized  to  establish 
and  operate  the  utility;  and  since  the  operation 
of  the  system  in  the  outside  territory  is  but  in- 
cidental to  the  main  purpose  of  service  to  the  in- 
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habitants  of  the  city,  it  follows  as  of  course  that 
the  municipal  authorities  enjoy  the  same  ri^^ht 
to  fix  the  charges  to  be  i)aid  by  those  served  in 
the  outside  territory  as  it  has  to  fix  those  charged 
its  own  inhabitants." 

In  Polh  V.  City  of  Los  Angel  en  (1945),  26  Cal.  2d 
519,  539,  150  Pac.  2d  931,  our  Supreme  Court  states: 
''The  present  Railroad  Commission  was  created 
by  an  amendment  to  the  Constitution  on  October 
10,  1911  (Cal.  Const.,  Art.  XII  §22).  Thereafter 
it  was  held  that  the  powers  conferred  on  the  com- 
mission did  not  extend  to  the  regulation  of  util- 
ities operated  by  mimicipalities ;  that  its  power 
of  regulation  was  limited  to  privately  operated 
public  utilities;  and  that  the  Legislature  could 
not  extend  that  power  to  embrace  municipally 
operated  utilities. ' ' 

See  also  City  of  Pasadena  v.  Railroad  Com.  (1920), 
183  Cal.  526,  192  P.  2d;  Bowles  v.  City  and  County 
of  San  Francisco  (1946),  64  Fed.  Supp.  609;  Jochim- 
sen  V.  City  of  Los  Angeles  (1921),  54  C.A.  715,  202  P. 
902. 

A  public  utility  owned  and  operated  by  a  munici- 
pality can  only  forsake  its  own  jurisdiction  over  its 
public  utilities  through  an  election  as  provided  for 
by  the  provisions  of  the  Public  Utilities  Code  of  the 
State  of  California.  See:  Sections  2901,  2904,  2906 
and  2931. 

The  City  cited  both  Krenwinkle  v.  City  of  Los  An- 
geles (1935),  4  Cal.  2d  611,  and  Ehrite  v.  Crawford 
(1932),   215   Cal.   724,   to   show  that  the   California 


16 


Supreme  Court  regarded  the  operation  of  an  airport 
as  a  ''municipal  affair".  The  Court  misconstrued 
the  purpose  of  the  citations  and  stated: 

"These  cases  support  the  view  that  the  conduct 

of  a  municipal  airport  is  a  matter  subject  to 

State  law. ' ' 

San  Francisco  acquired  its  airport  in  1926  prior 
to  the  amendment  of  the  Municipal  and  County  Air- 
port Law  (Cal.  Stats.  1927,  p.  458).  The  airport  was 
not  acquired  under  the  State  Airport  Act  as  in  the 
Krenwinkle  and  Ehrite  cases,  supra,  as  these  cities 
acquired  their  airports  under  1927  statute.  The 
City's  airport  came  into  being  imder  the  provisions 
of  California  Statutes  of  1911,  Chapter  715,  and 
Article  XII  of  the  Charter  of  1900,  as  amended,  it 
was  acquired  as  a  public  utility  just  as  the  City  ac- 
quired the  Spring  Valley  Water  System. 

The  fact  that  the  Municipal  and  Coimty  Airport 
Law  refers  to  "any  such  city  and  county"  (San  Fran- 
cisco being  the  only  one  in  the  State)  is  of  no  sig- 
nificance, since  the  airport  was  already  established 
by  the  City.  It  is  common  knowledge,  that  in  the 
enactment  of  laws  in  this  State,  the  Legislature  al- 
ways uses  the  expressions  "city  and  county",  "city", 
or  "county".  The  enactment  of  general  legislation 
pertaining  to  local  governmental  bodies  must  of  ne- 
cessity embrace  all  units  of  the  State. 

Of  main  importance  to  the  issue  at  bar  and  com- 
pletely overlooked  by  the  Court  was  the  ratification 
of  the  new  Charter  of  the  City  and  County  of  San 
Francisco  in  1932  by  the  State  Legislature. 


17 


The  District  Court  pointed  out  that  **the  approved 
charter  of  a  municipality  is  a  law  of  the  state  and  has 
the  same  force  and  effect  as  a  law  enacted  by  the 
Legislature."  (Citing  Yoscmite  Etc.  v.  State  Board 
of  Equalization  (1943),  59  Cal.  App.  2d  39.) 

The  City  agrees  that  when  the  contract  was  entered 
into  in  1942  with  TWA  it  was  a  valid  contract.  That 
contract,  however,  embodied  every  provision  of  rates 
and  charges  for  common  use  facilities  at  the  airport 
under  the  legal  schedule  adopted  in  1941  by  the  City, 
under  its  Charter  powers.  The  City  at  the  time  of 
the  contract  was  controlled  by  its  Charter  of  1932 
and  not  the  general  Municipal  and  County  Airport 
Law  of  1927,  which  applied  to  cities  and  counties 
that  had  not  legislated  on  the  same  subject  matter. 

Home  Telephone  Co.  v.  Los  Angeles,  211  U.S.  274, 
emphasizes  that  a  city  must  have  express  power 
through  its  charter  to  contract  as  to  rates.  No  such 
power  is  given  to  the  City  through  its  Charter. 

The  interpretation  of  what  can  and  cannot  be  done 
by  authorities  operating  airports,  especially  "com- 
mon use  facilities"  is  ably  expressed  by  the  Court  in 
Hillsborough  County  Aviation  Authority  v.  National 
Airlines  (1953),  60  So.  2d  61,  48  ALR  2d  1056. 

The  contract  of  1942  was  valid  when  entered  into 
because  the  rates  and  charges  set  forth  in  the  contract 
were  the  valid  rates  for  the  ''common  use  facilities". 
Those  rates  applied  to  all  air  carriers  not  to  TWA — 
alone.  If  the  rates  set  forth  in  the  contract  were 
special  rates  and  not  subject  to  fui-ther  regulation  by 
the  City,  as  a  matter  of  law,  the  contract  was  ultra 
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vires,  for  the  City  is  not  empowered  to  divest  itself 
of  its  police  power. 

Sections  121,  122,  125  and  130  of  the  Charter  are 
the  controlling  laws  as  far  as  San  Francisco  is  con- 
cerned in  its  operation  of  the  airport. 

WHAT  DO  THESE  SECTIONS  SAY?  They 
make  of  the  airport  a  public  utility  under  jurisdiction 
of  the  Commission  of  the  City.  Section  130  of  the 
Charter  makes  it  mandatory  for  the  Public  Utilities 
Commission  to  establish  rates  and  charges  for  furnish- 
ing of  service  by  any  utility  under  its  jurisdiction. 
The  airport  is  clearly  recognized  as  a  public  utility 
under  the  Charter  (a  municipal  affair),  and  by  the 
State  of  California  because  the  Legislature  approved 
the  Charter  in  1932. 


IV. 

IF  THE  OPERATION  OF  THE  AIRPORT  IS  NOT  A  MUNICIPAL 
AFFAIR,  IT  MUST  BE  A  FEDERAL  AFFAIR  CONTROLLED 
BY  THE  CIVIL  AERONAUTICS  ACT  OF  1938,  AS  AMENDED, 
THEN  THIS  COURT  IS  WITHOUT  JURISDICTION. 

Assuming  without  admitting,  that  the  Court  is  cor- 
rect, that  the  City  can  enter  into  a  contract  giving 
a  preference  of  rates  and  charges  for  the  common 
use  facilities  at  the  airport,  the  City  submits  that  such 
a  contract  must  first  be  approved  by  the  Civil  Aero- 
nautics Board,  since  it  would  be  a  "federal  affair". 

The  evidence  is  uncontradicted  that  the  contract  in 
question  gives  to  TWA  lower  rates  for  the  common 
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use  facilities  than  those  charged  to  ten  other  air  car- 
riers using  the  same  common  use  facilities. 

In  S.S.W.,  Inc.  v.  Air  Transport  Ass'n  of  America 
(1951),  191  Fed.  2d  659,  where  it  was  complained  that 
American  Airlines,  TWA,  Braniff  Airlines,  Colonial 
Airlines,  Eastern  Airlines,  Capital  Airlines,  Noi-tli- 
west  Airlines,  Pan  American  Airlines  and  United  Air- 
lines had  entered  into  an  agreement  which  violated 
the  anti-trust  laws.  The  Court  ruled  that  recourse 
must  first  be  sought  through  the  Civil  Aeronautics 
Board,  and  remanded  the  case  to  the  District  Court 
until  the  Civil  Aeronautics  Board  had  determined  if 
the  contract  in  question  was  violative  of  the  provisions 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended. 
The  Court  stated : 

"The  aircraft  industry,  like  railroads  and  ]^owor, 
is  one  in  which  Congress  has  decided  that  the 
public  interest  is  best  served,  not  by  free  compe- 
tition, but  rather  by  direct  and  uniform  regula- 
tion by  an  'agency  authorized  to  supervise  almost 
every  phase  of  the  regulated  company's  busi- 
ness.' " 

The  Court  further  states  (p.  662)  : 

"It  provides  that  'Every  air  carrier  shall  file 
with  the  Board  a  true  copy,  or,  if  oral,  a  true 
and  complete  memorandum,  of  every  contract  or 
agreement  (whether  enforceable  by  provisions  for 
liquidated  damages,  penalties,  bonds,  or  other- 
wise) affecting  air  trans])ortation  and  in  force  on 
the  effective  date  of  this  section  or  hereafter  en- 
tered into,  or  any  modification  or  cancellation 
thereof,  between  such  air  carrier  and  any  other 
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air  carrier,  foreign  air  carrier,  or  other  carrier 
for  pooling  or  apportioning  earnings,  losses,  traf- 
fic, service,  or  equipment,  or  relating  to  the  estab- 
lishment of  transportation  rates,  fares,  charges, 
or  classifications,  or  for  preserving  and  improv- 
ing safety,  economy,  and  efficiency  of  operation, 
or  for  controlling,  regulating,  preventing,  or 
otherwise  eliminating  destructive,  oppressive,  or 
wasteful  competition,  or  for  regulating  stops, 
schedules,  and  character  of  service,  or  for  other 
cooperative  working  arrangements/  " 

In  the  case  at  bar  there  is  no  showing  that  TWA 
had  its  contract  approved  by  the  Civil  Aeronautics 
Board  by  which  it  claims  it  is  entitled  to  a  preference 
in  rates  for  the  common  use  facilities  as  against  the 
other  air  carriers  using  the  same  facilities  under  rates 
and  charges  legally  promulgated  by  the  Public  Utili- 
ties Commission  of  the  City. 

The  Civil  Aeronautics  Act  provides  for  detailed  and 
comprehensive  economic  regulation  by  the  Board.  It 
has  control  of  certificates  of  public  convenience  and 
necessity  (49  USCA,  Section  481) ;  supervision  of 
rates  and  services  (49  USCA,  Section  484)  ;  authority 
over  mail  rates  (49  USCA,  Section  486)  ;  loans  and 
financial  aid  from  United  States  agencies  (49  USCA, 
Section  490). 

Further,  the  Board  is  empowered  to  initiate  or  hear 
complaints  of  ' '  unfair  or  deceptive  practices  or  imf air 
methods  of  competition  in  air  transportation,"  and  to 
issue  cease  and  desist  orders  against  such  practices  or 
methods  of  competition  (49  USCA,  Section  491). 
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The  Board  also  has  control  of  pooling  or  other 
agreements  and  the  right  to  approve  or  disapprove 
such  agreements  (49  USCA,  Section  492). 

49  USCA,  Section  1110  provides: 

**As  a  condition  precedent  to  his  approval  of  a 
project  under  this  chapter,  the  Administrator 
shall  receive  assurances  in  v^riting,  satisfactory  to 
him,  that — (1)  the  airport  to  which  the  project 
relates  will  be  available  for  public  use  on  fair  and 
reasonable  terms  and  without  unjust  discrimina- 
tion/' 

In  S.S.W.,  Inc.  v.  Air  Transport  Ass'n  of  America, 
supra,  the  Circuit  Court  remanded  the  case  to  the 
District  Court,  as  being  consistent  with  General 
American  Tank  Car  Corp.  v.  El  Dorado  Terminal  Co. 
(1940),  308  U.S.  422,  433;  60  S.Ct.  325,  331;  84  L.  Ed. 
361,  in  which  the  Supreme  Court  said : 

''When  it  appeared  in  the  course  of  the  litigation 
that  an  administrative  problem,  committed  to  the 
Commission,  was  involved,  the  Court  should  have 
stayed  its  hand  pending  the  Commission's  deter- 
mination of  the  lawfulness  and  reasonableness  of 
the  practices  under  the  terms  of  the  Act.  There 
should  not  be  a  dismissal  but  *  *  *  the  cause 
should  be  held  pending  the  conclusion  of  an  ap- 
propriate administrative  proceeding." 

There  is  presently  before  the  Civil  Aeronautics 
Board  in  Docket  No.  7324,  a  case  analogous  to  the 
instant  matter.  The  case  pertains  to  Miami  Interna- 
tional Airport  regarding  leases  which  provide  for 
schedules  of  landing  charges  on  a  sliding  scale  de- 
creasing the  rates  to  the  tenant  as  airport  use  by  the 
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tenant  increased.  Irregular  domestic  carriers  and  for- 
eign carriers  filed  a  complaint  against  the  lessees  and 
Dade  County  Port  Authority  charging  violation  of 
Sections  404  (b),  411,  1102  and  205  of  the  Civil  Aero- 
nautics Act.  Acting  Chief  Counsel  for  the  Office  of 
Compliance  ruled  that  the  Board  did  not  have  juris- 
diction. However,  the  complainants  have  filed  an  ap- 
peal from  the  ruling  asking  the  Board  to  reverse  the 
ruling,  or,  in  the  alternative,  to  launch  an  investiga- 
tion.  The  matter  is  still  pending. 

If  the  Civil  Aeronautics  Board  is  a  regulatory  body 
empowered  to  administer  the  Act,  such  as  the  Inter- 
state Commerce  Commission  and  the  Maritime  Com- 
mission, jurisdiction  should  be  accepted  in  Docket 
No.  7324.  ■ 

Likewise,  the  TWA  contract  giving  it  preference 
over  other  air  carriers  using  the  common  use  facilities 
at  the  San  Francisco  International  Airport  should  be 
approved  by  the  Civil  Aeronautics  Board  before  this 
Court  takes  jurisdiction  of  the  matter. 

If  the  judgment  in  S.S.W.,  Inc.  v.  Air  Transport 
Ass^n  of  America,  supra,  is  followed  by  this  Court, 
this  matter  should  be  remanded  to  the  District  Court 
until  such  time  as  the  ruling  is  made  by  the  Civil 
Aeronautics  Board,  upon  the  right  of  the  City  to  enter 
into  a  contract  giving  preference  rates  to  TWA  and 
regulating  the  rates  for  the  same  facilities  for  ten 
other  scheduled  air  cairiers. 

We  submit  that  if  the  matter  before  this  Court  is 
a  ''federal  affair"  the  primary  jurisdiction  rests  in 
the  Civil  Aeronautics  Board. 
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V. 

ir  THE  OPERATION  OF  THE  AIRPORT  IS  NEITHER  A  MUNICI- 
PAL NOR  FEDERAL  AFFAIR,  IT  MUST  BE  A  STATE  AFFAIR 
CONTROLLED  BY  THE  PUBLIC  UTILITIES  COMMISSION  OF 
THE  STATE  OF  CALIFORNIA,  THEN  THIS  COURT  IS  WITH- 
OUT JURISDICTION. 

Regulatory  power  must  rest  in  some  governmental 
body  if  discrimination  in  the  use  of  facilities  common 
to  all  air  carriers  is  to  be  avoided.  The  City  insists 
that  under  Section  130  of  the  Charter  it  is  empowered 
to  regulate  the  rates  and  charges  for  the  common  use 
facilities  at  the  airport. 

This  Court,  in  reviewing  the  Krenwinkle  and  Ehrite 
cases,  supra,  states: 

''These  cases  support  the  fact  that  the  conduct 
of  municipal  airports  is  a  matter  subject  to  state 
law." 

Assuming,  without  admitting,  that  the  operation  of 
an  airport  by  a  municipality  is  a  "state  affair",  the 
contract  in  question  as  to  the  common  use  facilities 
would  be  ultra  vires,  since  it  gives  preference  to 
TWA. 

Section  453  of  the  Public  Utilities  Code  of  the  State 
of  California  provides : 

"§453.  Preferential  rates  prohihited.  No  pul)- 
lic  utility  shall,  as  to  rates,  charges,  service,  facili- 
ties, or  in  any  other  respect,  make  or  grant  any 
preference  or  advantage  to  any  corporation  or 
person  or  subject  any  corporation  or  ])erson  to 
any  prejudice  or  disadvantage.  No  pu})lic  utility 
shall  establish  or  maintain  any  unreasonable  dif- 
ference as  to  rates,  charges,  service,  facilities,  or 
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in  any  other  respect,  either  as  between  localities 
or  as  between  classes  of  service.  The  commission 
may  determine  any  question  of  fact  arising  under 
this  section." 

Section  728  provides: 

"§728.  When  fixing  of  rates  hy  commission  re- 
quired. Whenever  the  commission,  after  a  hear- 
ing, finds  that  the  rates  or  classifications,  de- 
manded, observed,  charged,  or  collected  by  any 
public  utility  for  or  in  connection  with  any  serv- 
ice, product,  or  commodity,  or  the  rules  practices 
or  contracts  affecting  such  rates  or  classifications 
are  insufficient,  imlawful,  unjust,  unreasonable, 
discriminatory,  or  preferential,  the  commission 
shall  determine  and  fix  by  order,  the  just,  reason- 
able, or  sufficient  rates,  classifications,  rules,  prac- 
tices or  contracts  to  be  thereafter  observed  and 
in  force." 

Section  729  provides: 

"§729.  C om^mission' s  authority  upon  hearing. 
The  commission  may  upon  a  hearing,  investigate 
a  single  rate,  classification,  rule,  contract,  or  prac- 
tice, or  any  number  thereof  or  the  entire  schedule 
or  schedules  of  rates,  classifications,  rules,  con- 
tracts, and  practices,  or  any  thereof,  of  any 
public  utility  and  may  establish  new  rates,  classi- 
fications, rules,  contracts,  or  practices  or  sched- 
ule or  schedules  in  lieu  thereof." 

Even  if  the  State  owned  or  controlled  the  airport, 
the  contract  in  the  instant  case  would  be  void.  Section 
21637  of  the  California  Public  Utilities  Code  pro- 
vides: 
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*' §21637.  Contracts,  etc.,  for  operation  of  air- 
ports, etc.  In  operatinp^  an  airport  or  air  navi- 
gation facility  owned  or  controlled  by  the  States, 
the  commission  may  enter  into  contracts,  leases, 
and  other  arranp^ements  for  a  term  not  exceeding 
20  years  with  any  person,  granting  the  privilege 
of  using  or  improving  the  airport  or  air  naviga- 
tion facility  or  space  therein  for  commercial  pur- 
poses, conferring  the  privilege  of  supplying 
goods,  commodities,  things,  services,  or  facilities 
at  the  airport  or  air  navigation  facility,  or  mak- 
ing available  services  to  be  furnished  by  the 
commission  or  its  agents  at  the  airport  or  air 
navigation  facility.  In  each  case  the  commission 
may  establish  the  terms  and  conditions  and  fix 
the  charges,  rentals,  or  fees  for  the  privileges  or 
services,  which  shall  be  reasonable  and  uniform 
for  the  same  class  of  privilege  or  service  and  shall 
be  established  with  regard  to  the  property  and 
improvement  used  and  the  expenses  of  operation 
to  the  State.  In  no  case  shall  the  public  be  de- 
prived of  its  rightful,  equal,  and  uniform  use 
of  the  airport,  air  navigation  facility,  or  portion 
of  either.  The  commission  shall  grant  no  exclu- 
sive privilege  for  the  sale  or  delivery  of  gasoline 
or  other  petroleum  products." 

If  the  regulation  of  rates  and  charges  of  common 
use  facilities  that  TWA  complains  is  in  violation  of 
the  contract  of  1942  and  the  question  is  a  ''state  af- 
fair", according  to  the  decision  of  this  Court,  then 
Section  1702  of  the  California  Public  Utilities  Code 
provides  TWA  its  remedy.   Section  1702  holds: 

"Who  may  make  complaint:  When  complaiivt 
moAf  he  m^e.    Complaint  may  he  made  hy  the 
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commission  of  its  own  m^otion  or  hy  any  corpora- 
tion or  person,  chamber  of  commerce,  board  of 
trade,  labor  organization,  or  any  civic,  commer- 
cial, mercantile,  traffic,  agricultural,  or  manufac- 
turing association  or  organization,  or  any  body 
politic  or  municipal  corporation,  by  written  peti- 
tion or  complaint,  setting  forth  any  act  or  thing 
done  or  omitted  to  be  done  l:)y  any  public  utility, 
including  any  rule  or  charge  heretofore  estab- 
lished or  fixed  by  or  for  any  public  utility,  in 
violation  or  claimed  to  be  in  violation,  of  any 
provision  of  law  or  of  any  order  or  rule  of  the 
commission.  No  complaint  shall  be  entertained  by 
the  commission,  except  upon  its  own  motion,  as 
to  the  reasonableness  of  any  rates  or  charges  of 
any  gas,  electrical,  water,  or  telephone  corpora- 
tion, unless  it  is  signed  by  the  mayor  or  the 
president  or  chairman  of  the  board  of  trustees  or 
a  majority  of  the  council,  commission,  or  other 
legislative  body  of  the  city  or  city  and  county 
within  which  the  alleged  violation  occurred,  or 
by  not  less  than  25  actual  or  prospective  consum- 
ers or  purchasers  of  such  gas,  electricity,  water 
or  telephone  service." 


CONCLUSION. 

Rehearing  should  be  granted  in  the  instant  case 
because  the  Court  has  failed  to  decide  vital  issues 
affecting  a  great  nationwide  industry.  Every  munici- 
pality throughout  the  United  States  owning  and  op- 
erating an  airport  will  be  affected  by  the  decision  of 
this  Court. 
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The  appellees  and  cities,  counties  and  states 
ill  rough  out  the  nation  desire  a  judicial  detenriination 
of  these  questions  regarding  their  airports : 

1.  Are  airports  public  utilities? 

2.  Can  municipalities,  as  owners  and  operators  of 
an  airport  give  preferential  rates  to  some  air  carriers 
by  contract  and  regulate  other  carriers  in  the  same 
classification  ? 

3.  Is  the  ownership  and  operation  of  an  airport  by 
a  municipality  a  ''municipal  affair",  ** federal  af- 
fair", or  ''state  affair",  and  subject  to  regulation 
according  to  the  charter  of  the  municipality  or  the 
laws  of  the  state,  or  the  Civil  Aeronautics  Act  of  1938, 
as  amended? 

We  submit  for  the  foregoing  reasons  that  rehearing 
should  be  granted  in  this  matter. 

Dated,  San  Francisco,  California, 
January  16,  1956. 

Respectfully  submitted, 
Dion  R.  Holm, 

City  Attorney  of  the  City  and  County  of  San  Francisco, 

Thomas  M.  O'Connor, 

Public  Utilities  Counsel  of  the  City  and  County  of  San  Francisco, 

Frank  J.  Needles, 

Deputy  City  Attorney  of  the  City  and  County  of  San  Francisco, 

Attorneys  for  Appellees 
and  Petitioners. 
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Certificate  of  Counsel 

I  hereby  certify  that  I  am  City  Attorney  of  the 
City  and  County  of  San  Francisco  and  one  of  the 
counsel  for  appellees  and  petitioners  in  the  above- 
entitled  cause,  and  that  in  my  judgment  the  foregoing 
petition  for  a  rehearing  is  well  founded  in  point  of 
law  as  well  as  in  fact,  and  that  said  petition  for  a 
rehearing  is  not  interposed  for  delay. 

Dated,  San  Francisco,  California, 
January  16, 1956. 

Dion  R.  Holm, 

City  Attorney  of  the  City  and  County  of  San  Francisco, 

Counsel  for  Appellees 
and  Petitioners. 
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No.  14,523 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Trans  World  Airlines,  Inc., 

a  corporation, 

Appellant, 
vs. 

City  and   County   of   San   Francisco, 
a  municipal  corporation,  et  al.. 

Appellees. 


APPELLANT'S  REPLY  TO 
APPELLEES'  PETITION  FOR  A  REHEARING. 


The  City's  petition  for  a  rehearing  has  two  main 
aspects : 

(1)  In  part  it  reargues  certain  points  debated  in  the 
briefs  and  perfectly  understood  by  the  court,  as  the 
opinion  demonstrates; 

(2)  In  part  it  presents  an  argument  never  before  made 
at  any  stage  of  the  case,  namely,  that  the  contract  in  suit 
is  invalid  under  the  Civil  Aeronautics  Act  of  1938  (49 
U.S.C.  401,  et  seq.)  and  the  Federal  Airport  Act  (49 
U.S.C.  1101-1119).  We  will  not  labor  the  point  that  this 
contention  is  a  complete  afterthought;  we  submit  in  an- 


swer  to  it,  and  will  show  by  reference  to  these  statutes, 
including  each  provision  thereof  cited  by  the  City,  that 
they  have  nothing  to  do  with  business  arrangements  be- 
tween airports  and  airlines  such  as  the  case  at  bar  in- 
volves, and  contain  nothing  in  derogation  of  the  validity 
of  the  contract  in  suit.  Generally  speaking,  the  Federal 
Airport  Act  provides  for  money  grants  in  aid  of  airport 
construction  and  development;  the  Civil  Aeronautics  Act 
relates  to  such  matters  as  certification  of  airlines;  regu- 
lation of  rates  charged  by  air  carriers  to  the  traveling 
public;  safety  rules  for  flight  operation  and  like  matters. 

Turning  to  an  answer  of  the  specific  arguments  made 
in  the  petition  for  rehearing  and  in  the  order  there 
presented,  we  submit: 

Pag'es  2-5.  There  is  no  merit  in  the  claim  that  the  case 
should  be  reopened  because  this  court  did  not  decide 
whether  operation  of  the  ''airport,  especially  the  common 
use  facilities,  is  a  public  utility  business."  The  question 
is  immaterial;  the  City  had  statutory  authority  to  make 
the  contract  in  suit,  and  the  contract  is,  therefore,  binding 
whether  the  case  involves  a  public  utility  relationship  or 
not.  This  point  was  fully  argued  in  the  briefs.  Concern- 
ing it,  the  court  said  (Opinion,  pp.  7-8) : 

''Where,  however,  the  municipality  enters  into  a  con- 
tract pursuant  to  express  statutory  authority  to  con- 
tract, the  courts  have  recognized  that  the  specific 
authority  to  contract,  insofar  as  this  authority  con- 
flicts with  the  general  power  conferred  on  the  munici- 
pality to  regulate  public  utility  rates,  should  prevail." 

The  two  sections  of  the  California  Public  Utilities  Code 
cited  in  the  City's  petition  (pp.  4-5)  deal  with  the  defini- 


tion  of  public  utilities  and  with  the  conditions  under 
which  municipalities  may  operate  utilities  outside  their 
corporate  boundaries.  Both  sections  are  immaterial  he- 
cause  it  is  immaterial  to  the  present  case  whether  the 
airport  or  part  of  it  is  a  public  utility  or  not. 

The  same  cases  as  are  cited  in  the  City's  petition  for 
rehearing  (p.  3)  were  cited  in  the  City's  brief.  All  of 
them  are  of  the  character  distinguished  in  the  court's 
opinion  (p.  5).  They  have  no  bearing  on  the  validity  of 
the  contract  between  the  City  and  TWA,  but  deal  with 
such  propositions  as  that  municipalities  can  conduct  air- 
ports and  spend  public  funds  for  airport  purjwses. 

Pag^es  5-11.  The  claim  that  this  court's  decision  **will 
create  a  chaotic  condition  in  the  aviation  industry"  has 
no  semblance  of  reasonable  foundation.  The  City  recog- 
nized the  TWA  contract  for  seven  years  before  it  claimed 
any  right  to  alter  it  by  exercising  powers  of  rate  regula- 
tion. During  these  years  the  airport  had  tremendous 
growth  which  still  continues.  Further,  as  pointed  out  in 
our  briefs,  the  City  today  disclaims  power  of  rate  regu- 
lation over  scores  of  enterprises  operating  at  the  airport 
(TWA  Opening  Brief,  pp.  12-13,  pp.  46-47;  Reply  Brief, 
p.  18).  It  disclaims  today  regulatory  power  over  part  of 
the  subject  matter  of  the  contract  in  suit,  specifically 
acknowledging  its  authority  to  contract  with  the  airlines 
regarding  shop  space,  hangar  rentals,  etc.  (TWA  Oi)ening 
Brief,  pp.  3-4).  Under  these  circumstances  ''chaos"  cer- 
tainly will  not  result  from  the  court's  decision  upholding 
the  City's  authority  as  specifically  granted  by  State  stat- 
ute to  contract  with  the  airlines  concerning  the  common 
use  facilities. 


The  argument  that  the  City  '' cannot  discriminate  or 
give  a  preference"  has  no  application  to  this  case.  A 
difference  established  by  a  valid  contract  made  under 
valid  statutory  authority  is  not  per  se  unreasonable  and 
is  not  a  preference  or  discrimination  in  any  invidious  or 
illegal  sense.  Implicit  in  any  grant  of  contracting  power 
is  that  the  terms  of  contracts  made  under  such  power 
may  be  different.  Many  cases  to  this  effect  were  cited  in 
TWA's  reply  brief  (pp.  19-20)  in  answer  to  the  same 
point  of  ''discrimination"  in  the  City's  brief  as  is  now 
repeated  in  the  petition  for  rehearing. 

At  page  7  the  City  cites  49  U.S.C.  1110.  This  is  a  sec- 
tion in  the  Federal  Airport  Act,  which  statute,  as  said 
above,  provided  federal  aid  for  airport  development.  The 
section  quoted  by  the  City  says  that  airports  to  which 
such  provision  relates  must  be  available  for  public  use 
"without  unjust  discrimination."  This  does  not  advance 
the  City's  case  because  the  differential  here  involved  for 
the  reasons  already  given  and  under  cases  already  cited, 
is  not  "discrimination."  Further,  the  Federal  Airport 
Act  has  nothing  to  do  with  business  arrangements  of  the 
kind  in  suit  between  airlines  and  cities  conducting  air- 
ports; to  the  contrary  it  clearly  contemplates  that  air- 
ports to  which  federal  aid  is  extended  are  to  be  managed 
by  the  local  authorities. 

Also  on  page  7  the  City  quotes  from  the  Civil  Aero- 
nautics Act  of  1938  (49  U.S.C.  402).  Again  the  quotation 
is  pointless  because  there  is  no  "discrimination."  Further 
and  fundamentally,  the  Civil  Aeronautics  Act  does  not 
purport  to  deal  with  the  subject  matter  of  the  case  at  bar, 
and  the  jurisdiction  of  the  Civil  Aeronautics  Board,  ere- 


ated  by  the  statute,  of  course  extends  only  to  matters 
which  the  statute  specifies. 

The  City's  petition  then  goes  back  to  the  Federal  v\ir- 
port  Act  (49  U.S.C.  1101(a)),  and  cjuotes  therefrom  the 
definition  ,of  a  public  airport.  It  is  obvious  from  the  quo- 
tation that  it  has  no  bearing  on  the  validity  of  the  TWA 
contract. 

The  City  then  returns  to  the  Civil  Aeronautics  Act 
(49  U.S.C.  484(b)),  and  cites  the  provision  that  ''no  air 
carrier"  shall  give  any  unreasonable  preference  to  par- 
ticular persons,  localities  or  types  of  traffic.  Again  the 
quoted  section  by  its  terms  does  not  apply  to  this  case. 

On  page  8  the  City  says  that  charges  for  the  common 
use  facilities  at  the  airport  ''must  of  necessity  be  non- 
discriminatory," citing  three  Supreme  Court  cases  which 
are  not  in  jioint.  Each  of  these  cases  dealt  with  discrim- 
ination hi/  common  carriers  against  shippers  and  turned 
on  express  prohibitions  of  the  Interstate  Conmierce  Act 
as  amended.  The  case  at  bar  is  not  concerned  with  rela- 
tionships between  the  common  carrier  airlines  and  their 
passengers  or  freight  shippers.  Similar  considerations 
apply  to  the  fourth  case  cited  by  the  City  on  this  point 
{California  v.  United  States  (1944)  320  U.S.  577  (Peti- 
tion, p.  10))  which  arose  under  the  Shipping  Act  of  1916, 
and  involved  practices  with  regard  to  shippers,  which 
were  prohibited  by  that  statute. 

Pages  11-18.  That  the  airport  is  not  a  muncipal  affair 
is  settled  by  the  California  cases  cited  by  the  court.  The 
municipal  affair  point  was  argued  at  length  in  the  briefs. 
Everything  said  by  the  City  in  its  petition  for  rehearing 


was  said  in  its  brief.  The  cases  cited  in  the  City's  petition 
are  the  same  cases  as  cited  in  the  brief. 

That  section  19  of  Article  XI  of  the  State  Constitution 
(cited  at  page  11  of  the  Petition)  is  immaterial  was,  we 
submit,  demonstrated  in  TWA 's  reply  brief  (pp.  11-14). 
Nor  is  it  material  that  the  Municipal  and  County  Airport 
Law  of  1927  (Cal.  Stats.  1927,  p.  485)  was  passed  after 
the  City  first  acquired  an  airport.  The  material  time 
factor  is  that  the  statute  authorizing  the  TWA  contract 
was  in  effect  in  1942  when  the  contract  was  made. 

The  City  also  argues  (p.  16)  that  since  the  Legislature 
ratified  the  1932  Charter  of  the  City  it  follows  that  the 
Charter  controls  the  State  statute.  The  Charter,  however, 
is  controlling  only  with  respect  to  municipal  affairs,  as  is 
clear  from  the  California  cases  cited  by  the  court. 

Pages  18-22.  Here  the  City  argues  that  the  case,  if  not 
involving  a  municipal  affair,  must  involve  a  "federal 
affair";  hence  that  the  contract  in  suit  would  not  be  valid 
without  approval  by  the  Civil  Aeronautics  Board.  But  the 
Civil  Aeronautics  Act  contains  nothing  to  support  such  a 
contention.  Obviously  the  provisions  referred  to  at  pages 
20-21  of  the  City's  petition  do  not  even  touch  the  subject 
matter  of  this  suit. 

The  City's  citation  of  S.  8.  W.  Inc.  v.  Air  Transport 
Ass'n  of  America  (D.C.Cir.  1951)  191  F.2d  659,  is  not  in 
point.  There  the  court  remanded  for  initial  determination 
by  the  Civil  Aeronautics  Board  a  complaint  charging  cer- 
tain air  carriers  with  antitrust  violations.  The  statute 
under  which  the  complaint  had  been  made  provided  for 
the  filing  with  the  Board  of  certain  contracts  ^^  between 
such  air  carrier  and  any  other  air  carrier.'* 


At  pages  21-22  the  City  refers  to  an  opinion  of  the 
Acting  Chief  Counsel  for  the  Office  of  Compliance  advin- 
ing  the  Civil  Aeronautics  Board  that  it  had  no  jurisdiclion 
,over  alleged  illegality  in  landing  charges  to  airlines  made 
on  a  sliding  scale  by  the  Miami  International  Airport,  the 
City's  point  being  that  the  complainants  took  an  appeal  to 
the  Board  from  this  ruling.  However,  the  Board  on  Janu- 
ary 12,  1956,  affirmed  the  Acting  Chief  Coimsel  and  dis- 
missed the  complaint  (In  the  Matter  of  the  Complaint  of 
Various  Air  Carriers  and  Foreign  Air  Carriers  Serving 
Miami,  Florida,  The  Civil  Aeronautics  Board,  Docket  No. 
7324,  Order  No.  E-9911). 

Pages  23-26.  Here  the  argument  is  made  that  if  the 
contract  in  suit  is  not  subject  to  utility  rate  legislation 
under  the  City  Charter  or  under  federal  statutes,  then  it 
must  be  subject  to  regulation  by  the  Public  Utilities  Com- 
mission of  California.  The  alleged  reason  for  this  is  that 
"Regulatory  power  must  rest  in  some  governmental 
body"  (Petition,  p.  23).  No  such  generalization  can  be 
made — the  basic  point  of  the  case  at  bar  is  that  where  a 
municipality  has  statutory  power  to  contract  and  does 
contract,  the  regulatory  power  which  it  might  ordinarily 
have  over  the  subject  matter  is  suspended  with  respect 
to  that  contract. 

There  is  nothing  in  any  of  the  state  statutory  provisions 
cited  in  the  City's  petition,  and  no  provision  an^^vhere  in 
the  Public  Utilities  Act  or  the  California  Constitution 
which  gives  the  Public  Utilities  Commission  any  authority 
or  duty  with  regard  to  the  contract  in  suit.  The  Commis- 
sion's power  to  regulate  intrastate  rates  of  common  car- 
riers by  air  as  held  in  People  v.  Western  Air  Lines,  Inc. 
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(1954)    42   Cal.2d  621,   268  P.2d  723,  obviously  has  no 
bearing  on  the  question  before  this  court. 

Pages  26-27.  We  submit  that  the  questions  in  this  case 
were  correctly  understood  and  correctly  decided  by  the 
court,  and  that  the  petition  should  be  denied. 

Dated,  San  Francisco,  California, 
January  24, 1956. 

LoYD  Wright, 
Eugene  M.  Prince, 
Noel  Dyer, 

Attorneys  for  Appellant. 

Wright,  Wright,  Green  and  Wright, 
PiLLSBURY,  Madison  &  Sutro, 
Of  Counsel. 


